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•My Dear Holmes, 

*A preface is formal a»d a tedious thing at best ; it 
is ^t its worst wfien the autlior, as has been* common in 
law-books, writes of himselMn the third person. Yet there 
are one or two things I wi|K to say on this occasion, and 
cannot well sa^ in the bool? itself ; by your leave, therefore, 
I will so far tr^pass on your friendship as to send the book 
to you witli an open letter of introduction. It may seem 
a mere artifice, but the assurance of your sympathy will 
enable me to speak more freelj» and naturally, even in prinf , 
.than if my words wore directly addressed to the profession at 
large. Nay more, I wouki fain sum up in this slight token 
the brotherhood that subsists, and wo trust ever shall, 
between alf true followers of the* Common Law here amd 
on your side of *1116 water; and give it to be understood, 
for my own part ^ how much* my ^ork owes to you and to 
others in America, mostly citizens of your own 0(nnmon- 
wealth, of whom sopic are known J.o me*oplj^y tfieir pub- 
lished writiug, some by#commorce of Jetters ; there are some 
also, fewer than I could wish, whom J have had the happiness 
of meeting face to face. 

When I oam^#into your jurisdiction, it wa|» from the 
Proviifco of Quebec, a part of Her Majesty’s dominions 
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which is governed, as you knovf by its old Erenoh law, 
lately repajred and beautified in a sort of Revised Version of 
the Co^e Napoleon. TJiis, I doubt not, is an o>cCeliont thing 
in its place^ And it is indubitable thatf in a political sense, 
the English lawyer who travoU from MontreaJ* to BostoVi 
exchf^ngos the rights of a natural-born subject for' the comity 
i^ccordeil by the United States to friendly aliens. But when 
jhis eye is caught, in the every-day advertisements pi the llrgt 
Boston newspaper he takes up, by these words — “ Common- 
wealth of Massachusetts : SufEClk to wit ” — no amount “^pf 
political geography will convince him that be has gone into^ 
foreign parts and has not rather come home. Of Harvard^ 
and its Law Schdol I will ^say only this, that I have 
endeavoured to turn to praotidal account the lessons of ^hat 
I saAvand heard there, and that%'.his present book is in some 
measure the outcome of tha^ endeavour. It contains the^ 
substance of between two aiid '"three years’ lectures in tlj^’ 
Inns of Court, and nearly everything advanced in it has been 
put into shape after, or concurrently with, free oral exposition 
and discussion of the leading cases. 

‘ My claim to your good will, however, does not rest on 
these grounds alone. I claim it because the purpose of thi^ 
book is to show that there really is a Law of Torts, not 
merely a number of rules of law about Various kinds of 
toxis — that this is a true -living branch of the. Common Law, 
not a collection of heterogeneous insfamces.* In such a 
cause I make bold to count 6n your sympathy, though I 
will not presume on your final opinion. The contention is 
certainly not buperflluous, for it seems opposed to the weight 
of' recent opinion among those who have fairly faced the 
problem. You will recognize 'in my armoury ‘some weapons 
of your own forging, and if they are ineffective, I must have 
handled tliem worse than I am willingj,in any reasonable 
terms of humility, to suppose. 
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ft is jiofe surprising, ii^^any case, that a compftte tiieory 
of T orts is yet to seek, foy the ST;^lbjeQ^ aJt,c^kh,^r^3aio4ern. 
The earliest <;ext-book I have been able to finA is a meagre 
and ftnthinhing digest of “ The Law of Actiofis on the Case 
for Torts And Wrongs,” published in 1720, remarkable 
chiefly for the depths of historical ignorance which it •occa- 
sionally reveals. The rcialiy scientific treatment of principled 
bsgins only •with dthe decisions of the last fifty years ; thoirt 
development belongs to that classical period of our jurispru- 
dmee which in En^lQ-nd came between the Common Law 

.Procedure Act and the Judicature Act. Lord Blackburn 

• 

and Lord Bramwell, who then rejoiced in their strength, arc 
still with us.^ It^wcre impcitiucnt to weigh too nicely the 
fam^ of living masters 5 but I think we may securely antici- 
pate posterity in ranking th^iiamcs of these (and I am sure 
we cannot more greatly honout them) with the name of their 
colleague Wildes, a consummate lawyer too early cut off, who 
did not*live to she the full fruit of liis labour. 

T^ose who knew Mr. Justice ^Jfilles will need no explana- 
tion of this book being dedicatefl to his memory. But for 
others I will say that fie was* not only a man of profound 
learning in the law, joined with oxft’aordinary and varied 
knowledge of other kinds, •but one of those whose knowledge 
is radiant, and Vi^dles answering fire. To set down all I 
owe to him is^t«yond my means, and might be beyond yotir 
patience ; but to you at least I shall say much in saying that 
from Willes I learnt to taste {be Ye^ iBooks, and to pursue 
the history of the la^ i^ authorities which not so lohg ago 
were collectively aiud compendijpljLsly (iespisod as^ black 
letter.” It is strange to think that ^Manning was as one 
crying in the wilderness, and^lhat e^en Kent dismissed the 
Year Books as of doubtful value for any purpose, and 
' . • • 

* We liave now (1892) to lament tlie loss of Lord Bramwell, 
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certainly not w orth reprinting. i .You have had a ' noble 
revenge iuc editiifg IQjnt, and perhaps the laugh is on our 
side by».this time. But if any man still finds ooffence, you 
and I are Jncotrigiblo offenders, and like to pmaintaim^one 
another therein as long as we have breath ; andl when you 
have cast your eye on the historical note added to this book 
by my friend Mr. F. W. Maitland^ L think you will say that 
Qve shall not want for good suit. r r *• 

One more thing I must mention concerning Willes, that 
once and again he sjpoke or wVoto ^o me to tho •effect of 
desiring to see tho Law of Obligations 'metkodically treated , 
in English. Tliis is an additional reason for calling him to 
mind on the completion of a ^tvork which aims at being a 
contribution of materials towards that end : of materials 
only, for a book oh Torts added a book on Contracts does 
not make a treatise on Obligjftions. Nevertheless this is a* 
book of principles if it is anjdliin^. Details are used, not in 
the manner of a digest, but so far as they sefem called for to 
develop and illustrate the nrinciples; and I shall bo more 
than content if in that reg&rd you find nothing worse than 
omission to complain of. Bist the toils and temi)tations of 
the craft are known to ‘you at first hand ; I will not add the. 
burden of apology to faults which ^you will be ready to for- 
give without it. As to other readers, I will ^hope that some 
students may be thankfurfor brevity whore cthe conclusions 
are brief, and that, where a favourite topi6 has invited j3xpa- 
tiation or digression, S 9 me practitioner may some day be 
helped "to his case by it. The work is put of my hands, and 
will fare 'as it' mayidoserye : in your lianas, at any rate, it is 
sure of both justice and mercy. 

I remain, yours very truly, 

FEEDEEICK POLLOCK. , 

Lincoln’s Inn, ^ « 

Christmas VacatUmy 1886. 



- ADVERTISEMENT ^ 


TO THE THIRD EDITION. 


In this edition the important decisions of the last two years 

^ are, it is hoped, duly^acoounted for. A case of some curiosity, 

« 

rej>orted since the text was finally corrected, is dealt with in 
an Addendum at p, xl. 

JPhe series of “ Revised Reports ” now in progress is cited 
as R. R. 

IJie tjurrent Series of Law Reports is cited thus : Andrew 
V. Cro^deijy '92, 1 Oh. 492, 0. A. 

Otherwise the same forms Ci citation are used as in my 
'book on “ Principles of Contract," 5th od., 1889. 

My cousip, iJt.^Dighton N. Pollock, of Lincoln’s Inn, has 
again given me valuable help in the revision of the Index. 


Lincoln’s Inn, 

Aupuit, 1892 . 


F. P.. 
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Page 320. 

(^onrcrsioi itft bcfirmi Co-oivHcrs — Genenti and tSpceial Property. —The 
iioriiial rights of eo-ownors iis to ivjssrssitm .nid iiso may be inoilificil by 
eoiitraet. Omi f)f thorn may tl\us have the oxelu'^ive right to ix'ssess the 
<ihattel, and the other may havt' tcm-giorary i>os.st\«:sion or caistody, as 
his bailee oi’ servant, Avithout the powoi* of eoiiferring any possessory 
right on a thirtl person even as to Ids oAvn share. ' Tg Xyhi^'ryY. irandclaar, 
*92, 2 Q. Jl. 202, A. had soJd a half share of a Yalnalkv.s chattel to B on the 
terms that A. should retain possession until thp chattel (a gohl enamel 
box) could be sold for their comiinm benefit. Af b'rw.ards A. let J». liavc the 
box to take it to an auction room. Then 13., thus having manual posses- 
sion box, delivered it to Z. by Avayof i)lcdge for a. debt of his own. 

The Court of Axipeal lield that Z. had no dt'fj^'nec to an action by A. 
to recover the value of his half share. The Judgments proceed on tlie 
assumi)tion that Ih, Avhilo remaining owner in common as to half the 
property, held the posses.Oo~7i onlv as bailee for a sx>ceial pj.irpohe, and his 
Avrongfiil dt'ulingAvith it determined the bailment, and revested A.’s right 
to immediate possession : see J-enn v. JP it Heston, ^ 7 Ex. 152, and similar 
cas^ps cited in text. Avh ether, on the facts, T?. were even a bailee, or 

were not rattler in the position of a servant having bare custody. 
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Book I.~GE»rERAB PART. 

CHAPTER I. 

THE NATigKE OF TOEl’ IN GENEItAL. 

• • 

• 

t)uR ^first difficulty in dealing T/ith tlie Law of •torts is lo What is 
fix tlio contents and boundg^iSs of the subject. If we 
• are asked, What are torts ? nething seems easier tlian to 
answer by giving •examples. Assault, libel, anil deceit are 
torts. Trespass to land and wrongful dealing with goods 
by trespass, ‘‘conversion,’^ or othiSrwiso are torts. Tho 
creation of a nuisance to the special prejudice of any 
j)erson is a tort. Causing harfd. by negligence is a tort. 

• So is, in certain cases, the ;inero failure to prevent acci- 
dental harm arising from a state of things which one has 
brought about for^emfe’s own purposSOs. Default or m?s- 
cairiage in certain occupations of a public nature is like- 
wise a tort, although the same fac||S jpiay constitute a 
breach of contract, and may, at the option of tho aggrieved 
party, be treated as* such. But we^ shall have no such 
easy task if we are required to answer tho question. What 
is a tort ? — ^ih 'other words, what principle or element is 
common to all tho classes of cases we have onuincrated, or 
might enumerate, ^tid also distinguishes them as a^ whole 
from other classes of facts giving rise to legal duties anef 


1 *. 


It 
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liabilities ? * It is far from a simple matter to define a 
contract! , But have this much to start from, that there 
are^ two parties, of whom one agrees to i/)rmS offered by 
the ^ther. There are variant and abnormal forms to be 
dealt witli, but this is the normal one. In the law of torts 
wo have no such starting-point, nothing (as it appears at 
first sight) but a heap of miscellttneous instances. Tlie 
word itself will plainly nOt help us. Tort is nothing but 
the French equivalent of our English word wrong, and was 
freely used by Spenser as a poetical synonym, for it. In 
common speech everything is a wrong, or wrongful, which 
is thought to do violence to any right. Manslaying, false 
witness, breach of cove: ant, are wrongs in tliis sense. 
But thus wo should include all breaches of all duties, and 
therefore should not even be on tlie road to any distinction 
that could servo as the base of a legal classification. 

Histoiy In the history of our law, and in its exiting authorities, 

of some little help, but, considering the magni- 

tilde of the subject, sii\gularly little. The ancient common 
law knew notliiiig of large classifications, Tliero wore 
forms of action with tliei-s? appropriate writs and process, 
and authorities and traditions wlienee it was known, or in 
theory was capable of being known, whether any given 
sqt of facts would fit into any and,\yhich oi those forms. 
No doubt the forms of action feU, in 'a manner, into 
natural classes or groups. But no Vittempt was made to 
discover or apply any general principle of arrangement. 
In Modern times, that is to say, since the llestoration, we 
find a certain rough classification tending to prevail {a ) . 
It is assumed, rather than distinctly assorted or established, 
that actions maintainable in a court of common law must 
be either actions of contract or actions of tort. This divi- 
<sion is exclusive of the real actions for the recovery of 


(a) Appendix A. 
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land, already*bocoming obsolete in the seventeenth ^eiitury, 
and finally abolished by the Common Ldw Proueduro 
with ^vhich need not concern ourselves : in tlie old 
teehnicfil termg, it is, or was, a division of personal actions 
only. Thus torts are distinguished from one important 
class of causes of action. Upon the otlior hand, they are 
distinguislied in the modern law from criminal otfencci^. 
In the medieval period the procedure wliereby redress was 
obtained for many of the injuries no^w classified as torts 
bore* plain tr«acos of a criminal or cpiasi-criminal character, 
thp defendant against whom judgment jDassed being liable 
not only to qpm])onsate the plaiiitilT, but to pay a fine to 
the king. Public a^id private ^^aw wore, •in iruth, but 
imperffjctly distinguished. In the modern law, however, 
it is settled that a tort, as such,j[s not a criminal olfencjo. 
There are various acts which« inoy give rise both to a civil 
action of tort and to a criminal prosecution, or to the 
one or the other, at the injured party’s option ; but the 
civil suit and the criminal prosecution belong to ditferent 
jurisdictions, and are guided by cUfi'erciit rules of pro- 
cedure. Torts belong to the subject-matter of Common 
Pleas as distinguished from Pleas of thb Crown. Again, 
the term and its usage two derived wholly from the 
Superitir Coi|rts oC AVestrainster as they existed before 
the Judicatmo, AT3ts.* Therefore £he law of torts 
necessarily confined ^ by the limits within which those 
Courts exercised tlfeir jurisdiction. Divers and weighty 
affairs of mankind have been dealt with^ by otlier Cou^ trs* 
in their own faKshion of jprocedure and with their own 
terminology. ^ These lie wholly outsuh^ the common law 
forms of action and all classificatipns founded upon them. 
According to the common understanding of words, breach 
of trust ^is a wrong* adultery is a wrong, refusal to pay 
just compensation for saving a vessel in distress is a 

B 2 
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Exclusive 
limits of 
'‘tort.»» 


wrongs ^An order may be made compelling restitution 
from the 'defaulting trustee; a decree of ju^cial sepa- 
ration may bo pronounced against the unfaithful wife or 
husband ; and payment of reasonable ^sf>lvage Snay be 
enforced against the ship-owner. But ^that which is 
remedied in each case is not a tort. The administration 
(5f trusts belongs to *the law formerly peculiar to the Chan- 
cellor’s Court; the settlement of matrimonial causes be- 
tween husband and wife to the law formerly peculiar to 
tlie King’s Ecclesiastical Courts; and the adjustment of 
salvage claims to the law formerly peculiar to the Admi- 
ral’s Court. These things being unknown to the old com- 
mon law, there can be nd question of tort in the technical 
spnse. 

r 

Taking into" account the fact that in this country the 
separation ^of courts and of forms of {mtion has disap- 
peared, though marks of the separate origin and history 
of every branch of jrrisdiction remain, wo may now say 
this much. A tort is an act or omission giving rise, in 
virtue of the common law jurisdiction of the Court, to a 
civil remedy which is not an action of contract. To that 
extent wo know what a toii is not. Wo are secured 
against a certain number of obvious errors. , We shall not 
imagine (for examplej) that the Married Women’s Property 
Act of 1882, by providing that husbands and wives can- 
not sue one another for a tort, has thro^vn doubt on the 
pu..sibility'of a .judicial sepaiation. But whether any 
definition can be given of a tort beyond the restrictive 
and negative one ;*^hat it is a cause of actioq (that is, of a 
“ personal ” action as above noted) which can be sued on 
in a court of common law without alleging a real or sup- 
posed contract, and what, if any, are the common, positive 
characters of the causes of action that can be so sued 



• HISTORICAL DISTINCTIONS. 5 

t 

upon : — tl eso^ are matters on which our bdbkSj ransack 
them as We will, refuse to utter any certain SQiiftci Avhat- 
ever. If fhe qpllection of rules which we call the law of 
torts is* founded on any general principles of duty auTj^ 
liability, those principles have nowhere been stated with 
authority. And, what is yet more remarkable, the want 
of authoritative prinei5)les appears to* have been felt aS a * 
want by harcjly; any one (b). * 

TBo havQ no right, perhajis, to assume that by fair Aroaiy 
means we’shall-discover any general principles at all. The prhicVples 
histoiy of Eno-lish usage holds out, in itself, no great 
encouragemoilt. In the earlier , period WQ^find a current 
distinction bet^ een wl’ongs accompanied with violence and 
wrongs which are not violent ; ^ distinction important* for 
a staJe of society where open viVence is qpmmon, but of 
little use for the aifangemont pf modern law, though it is 
still prominent iu Blackstone’s exj)osition (r;).. Later we 
find a Aiore consciously and carefully made distinction 
between contracts and causes of actiou which are not con- 
tracts. This is very significant in so far as it marks the 
ever gaining importance of oontract ^in men\s affairs. 

That whi(?]i is of contract has come to fill so vo,st a bulk in 
the whole frame of modern law that it may, with a fair 
appearance dl eqy.a]ity, bo set ovei; against every tlilijg 
which is independent* of contract. But this, unaiialysed 
remainder is no more accounted for by tlie dichotomy of 
the Common Law Procedure Act than it was before. It 
may have elements pf coherence within •itself, or it lua^ 
not. If it has, the law of torts is a body o£ law capable of 
being expressed in a systematic forratand under appro- 

The first, or almost the first, Sco the chapter on Liability in his 
writer whp has clearly called at- “Elements of Law.” 
tention to it is SirWilliam Markby. (c) Comm. iii. 118. 
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% ‘ 
priato gop.oral principles, whether any partioalar attempt 
so to oxpi‘G 9 S it he successful or not. If not, then there is 
no such tiling as llie law of torts in tho «ense in which 
tjLero^^is a law of contracts, or of real property, or o6 trusts, 
and when we make use oO the name wo mean nothing hut 
a collection of miscellaneous topics which, tlirough his- 
*toncal accidents, have never been ^brought into any real 
classification. . 

Tho Tho only way to' satisfy ourselves on this matter is to 

examine what are tho leading lieacls of tho Englisli law of 

English commonly received. If those point to any sort of 

common principle, and sevom to furnish accoptahlo lines of 
construction, we may proceed in the directions indicated ; 
wbll' knowing, indeed, that-^ exorescouces, defects, and ano- 
malies will 0CCU7*, but Iiavk'ig some guide for our judgment 
of what is normal and whatds exceptional. Now the civil 
wrongs for which remedies are provided'' by the common 
law of England, or by statutes creating new rights of 
action under the same 'jurisdiction, are capable of a three- 
fold division according to theii' scope and effects. There 
are wrongs alTectixjg a mar. in the safety and freedom of 
his own person, in honour and reputation (which, as men 
esteem of things near and dear to them, coine next after 
the person, if after if at all), or in bi«v estate, condition, 
and convenience of life generally : the wonl rstrUr being 
here understood in its widest souse, as. when we speak of 
those who are afliicted or distressed in mind, body, or 
estate.” There are other wrongs which affect specific pro- 
perty, or specific riglits in the nature of jiroperty : property, 
again, being taken dn so largo a sense as to cover possessory 
rights of every kiiid. There are yet others which may 
affect, as the case happens, person or^ property, either or 
^oth. ^ We may exhibit this division by arranging the 
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familiar and Jbj^ical species of torts in groups, ^omitting 
for the present such as are obscure or of little •practical 
moment. 

• Group A. 

Personal Wrongs, 

1. Wrongs affecting safety and freedom of the persop. : 

Assault, battery, f alse.imprisoiiment. 

2. Wrongs* aifocting personal relations in the family : 

^ Seduction, enticing away of servants. 

3. Wrongs a^Iecting reputation : 

• Slander and libel. 

4. Wrongs*aifeeting estate generally : 

Deceit, slander of title. 

Malicious prosecution, conspiracy. 

. Group ] 5 . 

t 

^ , Wrongs to Property, 

1. Trespass : (a) to laud. 

(b) to goods. 

Conversion aad unnamed wrongs ejusdeni 
generis. , 

Disturbance of casements, <Ssc. 

2. Interference with righls analogous to property, such 

* as private ^f 3 ;an.chises, patent^ copyrights. 

Group O. 

Wrongs to Person^ Estate y and Property generally, 

1. Nuisance. 

2. Neghgence. 

3. Broach of absolute duties speoiaAy attached to the 

occupation of fixed property, to the ownership and 
custody ofMangerous things, and to the exercise 
of certain public callings. This kind of liability" 


Personal 
wron^ys. ‘ 


Wrongs t( 
I>ropcrl.y. 


Wrongs 
ali’eciing 
pDi.^on and 
property. 



Character 
of wrong- 
ful acts, 
&o. under 
the several 
classes. 

Wilful 

wrongs. 
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results, as mil be seen hereafter, ^partly from 
^oi^nt rules of the common law of which the 
origin is still doubtful, partly from the modern 
" development of the law of negligenc^. 

All the acts and omissions here specified are undoubtedly 
toTtS, or wrongs in the technical lonso of English law. 
They are the subject oE legal redress, and under our old 
judicial system the primary means of redress would be an 
action brought in a common law Court, and governed by 
the rules of common law pleading (^]?). 

We put aside for the moment the various grounds of 
justification or .excuse which maybe present, and if present 
must be allowed for. Tn, will be seen by the student of 
IWnian law that our list iitfcludes approximately the same 
matters (a) as iujthe Eomah system are dealt with (though 
much less fully than in our own) under the title of 
obligations delicto and qumi ex delicto,^' To pursue the 
comparison at this stage, however, would only bo to add 
the difficulties of thei Eoman classification, which are 
considerable, to those already on 'our hands. 


The groups above shown have boon fonned simply with 
reference to the effects of the wrongful act or omission. 
But they appear, on further examinixticn, to have certain 
distinctive characters with reference to the nature of the 
act or omission itself. In Group A., generally speaking, 

{d) In some cases the reaUy of- (e) Trc&pass to land may or may 
fcctiial remedies were administered not he an exception, according to 
by the Court of ChancerY, but only the view we take the nature of 
as auxiliary to the legal right, the liabilities enforced by the pos- 
which it was often necessary to sessory remedies of the Roman law. 
establish in an action at law before Some modpm authorities, though 
the Oouit of Chancery would inter- not most, regai-d these as ex delicto. 
fore. 
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the wrong is .wilful or wanton. Either the act ig intended 
to do harm, or, being an act evidently likely to j[}ause harm, 
it is done witlj^recklcss indifference to what may befall by 
reason «f it. pither there is deliberate injury, or tTifere ‘is' 

• something like the self-seeking indulgence of passiqn, in 

contempt of other men’s rights and dignity, which the 
Greeks called Thus the legal wrongs are sucli as' to 

be also the object of strong moral condemnation. It is 

^ needless to show by instances that violence, evil-speaking, 
andMeceit, have been denounced by righteous men in all 
a^es. If anyone deshes to bo satisfied of tliis, lie may 
open Homer or the Psalter at random. What is more, wo 
have here to do wit\aets of the sort that are next door to 
crimesi: Many of them, in fact, are criminal offences as 
well ^ as civil wrongs. It is h common border land of 
criminal and civil, public am] private law. 

In Group P). ^his element is at first sight acbsent, or at Wrongs 
any rate indifferent. Whatever may or might be the case rw!tly un- 
in other legal systems, the intentfen to violate another’s 
rights, or even the knowledge that one is violating them, Wamr 
is not in English law necessary to constitute the wrong of 

* trespass as regards either la^d or goods, or of conversion as 
regards goods. On the contrary, an jiction of trespass — or 
of ejectment, which a special form of trespass — has for 
centuries been a comfllon and convenient method of trying 
an honestly disputed claim of right. Again, it matters not 
whether actual harm is done. “ Bj tlie laws of England ^ 
every invasion of private property, be it over so minute, is * - 
a trespass. No man can sot his foot upon my ground 
without my licbnce, but he is Ikble to an action, though 
the damage be nothing ; which is proved by every de- 
claration in trespass, where the defendant is called upon to 
answer for bruising the grass and even treading upon the 
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soil’’ (/'). * Nor is this all; for dealing with ajiother man’s 
goods \vitBoTiit lawful authority, but under tho honest and 
even reasonable bolutf that the dealing is lawful, may bo 
an ‘actionable wrong notwithstanding the imjoconcejof the 
mistake {g) . Still less will good intentions afford an excuse. 

I find a watcli lying in tho road ; intending to do the 
owner a good turn, I ‘take it to a watchmaker, who to tho 
best of my knowledge is competent, and Icaye. it with him 
to bo cleaned. The task is beyond him, or an incompetent 
liand is employed on it, and the watch is spoilt in tlie 
attempt to restore it. Without question tlie owner may 
■, liold me liable. In one word, tho duty which the law of 
■ England enforces is an absolute duty^not to meddle wdth- 
out lawful authority with land or goods that belcng to 
others. And tho same piincude applies to rights winch, 
i though not exactly property, are analogous to it. There 
are exceptions, but tho burden of proof lies on those who 
claim their benefit. Tho law, therefore, is^'stricter, on tho 
face of things, than mgrality. There mfiy, in particular 
circumstances, bo doubt what is mine and what is my 
neighbour’s ; but the law expects mo at my peril to know 
w^hat is my neighbour’s in every case. ileserving the 
explanation of this to be attempted afterwards, we pass on. 

WrongR of In Group 0. the acts or omissi 9 ns ©amplaiiiod of have a v 
(So and hind of intermediate chai*actcr. They are 'not as a rule 
oinisBion. or wantonly harmful ; but neithi^r are they morally 

indifferent, save in a few extreme cases under the third head. 

• . . Tho party has forTns own pm’poscs done acts, or brought 
about a state of things, or brought other people into a 
situation, or taken eh himself the conduct of dn operation, 
which a j^rudent man in his place would know to be 

( - 

^ (/) P(?C Cur. Entick v. Carring- {g) See JLoUins v. Foii<er, 1j. R. 
^on, 19 Si. Tr. 10G6. 7 H. L. 757, 44 L. J. Q. B. 169. 
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attended with certain risks. A man who fails to' take 
order, in things within his control, against risk to others 
which he actiAilly foresees, or which a man of common 
sense said competence would in his place foresee',' wfli 
scarcely be held blameless by the moral judgment of his 
fellows. Legal liability for negligence and similar wrongs 
corresponds approximately to the moral censure on tliis 
kind of defa^ilt. The commission of something in itself 
forbidden by the law, or the omission of a positive and 
specific legd. duty, though without any intention to cause 
harm, can be and is, at best, not more favourably con- 
sidered than imprudence if harm happens to come of it ; 
and here loo inoralitj^ will not dissent. In some condi- 
tions, indeed, and for special reasons which must bo con- 
sider<od later, the higal duty goes beyond the moral one. 
TIicto are cases of this class An Vhich liability cannot bo 
avoided, oven by proof that the" utmost diligence in the Avay 
of precaution h?is in fact been used, and yet the i)arty 
liable has done noiljjTig which the baAV condemns (//). 

Except ill these cases, the llabifity springs froin some 
shortcoming in the care aiul caution to which, taking human 
affairs accordiil^ to the common knowledge and ex2)cricnco 
of mankind, wo deem oursalves entitled at the hands of 
oiu’ fcllow-mQU. There is a point, though not an easily 
defined one, wjiei'e *such shortcoming gives rise oven to 
criminal liability, as in the case of manslaughter by negli- 


We have, then, three main divisions ®x the law of torts.} 
In one of them, wliich may bo said to have a quasi-^ 

(7^) How far such a doctrine can has hcc-n explicitly affirmed by the 
be theoretically or hist'.rically jns- House of Lords : Rylands v. Flct- 
titled is rrf)t an open question for chcr (18G8), L. R. 3 11. L. 330, 37 
English courts of justice, for it L. J. Ex. 161. 


lilt ion 
of the law 
of torts to 
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criminal cjiaraetor, there is a very strong etlvcal element, 
prccepfc In another no such clement is apparent. In the third such 
mniZre. element is present, though loss manifestly so. Can we 
find any category of human duties thatjwiU approxi- 
mately cover them all, and bring them into relation with 
any single principle ? Let us turn to one of the best- 
known sentences in tlie introdjictory chapter of the Insti- 
tutes, copied from a lost work of Ulpian. “ luris praecepta 
sunt hacc: honeste vivere, altcrum non laedere, suum 
cuique tribuere.” Honeste vivenc is a vague phrilse enough ; 
it may mean refraining from criminal offences, or possibly 
general good behaviour in social and family relations. 
Simm cniqiie tvcUiere seems to fit pretty well with the law 
of property and contract. And what of alfermn non 
laedere ? Thou shalt dp no hurt to tby neighbour.’’ 

Our law of tons, with ail its irregularities, has for its 
main purpose nothing else chan tho development of this 
precept (e). This exhibits it, no doubt,' as tho technical 
working out of a morale idea by positive law, rather than 
the systematic application of any distinctly legal con- 
ception. J3ut all positive law nnlst pre-supi)ose a moral 
standard, and at tivnes more or less openly ^5fer to it ; and 
tho more so in proportion as it. lias or api)roaches to having 
a penal character. 

< - ' r , 

Historical Tho real difllculty of ascribing any Rational unity to our 
of dE of forts is maclc by tho wide extent of tho liabilities 
TW^^ntioned under Group B., andjheir want of intelligible 
version, relation to any moral conception. 

A right of property is interfered with “ at tho peril of 

(t) Compare tho statement of of Ely, who was a learned civilian : 
‘‘duty towards my neighbour, ” in “To hurt ^obody by word nor 
tho Church Catccliism, probably deed: To bo true and jjist in all 
from the hand of Goodrich, Bishop my dealing . . . .” 
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the person interfering with it, and whether his interference 
be for his own use or that of anybody else ” {k). * 

And wliethtr the interference be wilful, or reckless, or 
innocent but iinprudeflt, or innocent without imprUfleiico^ 
t£e legal consequences and the form of the remedy are 
for English justice the same. 


The trutl^ is that we have here one of the historical Early 
anomalies that abound in English law. Formerly we forms of 
had* a clear distinction in the forms* of procedure (the 
only evidence we have for much of the older theory of the 
law) between the simple assertion or vindication of title 
and claims iov redress against specific injuries. Of course 
the sajne facts woulfl' often, at^tho choice of the party 
’wronged, afford ground for on^ or the other kind of cKlifti, 
and the choice would be made fSr reasons #f practical con- 
venience, apart froin any scientific or moral ideas. . But the 
distinction was ihfitsolf none the less marked. • For asser- Writs of 
tion of fitle to land tliere was the writ of right ; and the wrHs of 
writ of debt, with its somewhat lat^r variety, tlie writ of JesStion 
detinue, asserted a plaintiff’s title to money or goods in 
a closely corr^onding form (/*). Injinios to person or 
► property, on tne other hand, were matter for the writ 
of tresjiass and certain other analogous writs, and (from 
the 13th century onwards) the later and more compro- 


(/<;) Lord 0* Hagan, I,*. R. 7 H. 
L. at p. 799. 

(1) Tho writ of right (GlanviL, 
Bk. i. 0 . 6) rims thus : “ xlcx vice- 
comiti salutem : Praecipe A. quod 
sino dilatioiic reddat B. unam hidani 
terrae in villa ilia, unde idem B. 
queritur quod praedicius A. ci de- 
forceat : et nisi feoerj^,^,summono 
eum,” &c. The writ of debt (Bk. 
X. c. 2) thus: “Rex viccoomiti 


salutem: Praecipe N. quod iuate 
ct sino diiaiioiio reddat R. centum 
inarcas quas ci debet, ut dicit, ct 
unde qum-itUr quod ipse ei iniuste 
dcforcctat. Et nisi fecerii, sum- 
mone cum ” &c. Tho writs of 
covenant and account, which were 
developed later, also couiain tho 
characteristic words mste et sine 
ditatione. 
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hensive \yrit of trespass on the case {m), ?;n the former 

kind of process, restitution is tho object sought ; in the 
latter, some redress or compensation which,’ there is great 
reasoVto believe, was originally understood to b: a sub- 
stitute for private vengeance (?^). Now the writs of resti- 
tution, as we may collectively call them, were associated 
with many cumbroas and archaic points of procedure, 
exposing a plaintiff to incalculable and irrational risk; 
while the operation of the writs of penal redress was by 
comparison simple and expeditious. Thus the interest of 
suitors led to a steady encroachment of tlie writ of tres- 
pass and its kind upon the writ of right and its kind. 
Not only was ''lie writ of right first thrust into the back- 
ground by the various -writs of assize — forms of jiorsossory 
roai action which are a sort of link between tho writ of 
right and tho writ of truspess — and then superseded by 
tho action of ejectment, in form a pure action of trespass; 
but in like manner the action of detinue was larg^ely sup- 
planted by trover, an^ debt by assumpsit, both of these 
new-fashioned remedies being varieties of action on the 
case (o) . In this way the distinction between proceedings 
taken on a disj)ut3d claim’ of right, and /.hose taken for 


[m) BLickstone, iii. 122; F. N. 
B. 92. The mark of this class of 
actious is tho conclusioK of tho 
■writ contra pacem. Writs of assize, 
iiicludiuy; the assize of nuisance, 
(lid Jiot so conclude, hut show 
aniilo{Lfios of form to the writ of 
trespass in other rosp.ects. Actions 
on tho case might ho f^puded on 
other writs hesidos that of trespass, 
c.ij., deceit, which ^ontrihuted 
largely to tho formation of the 
action of assumpsit. The writ of 
tres])ass itself is hy no moans one 
of tho ■ most ancient : see F. W. 
Maitland in Harv. Law Rev. iii. 


217—219. 

(«) Not rctaliai.ion. Early Ger- 
manic I'lw shows no trace of retalia- 
tion in the stric.. sense. A passage 
in tho iiAroductioii to Alfred’s laws, 
coi^ied from tho Rook of Exodus, 
is no real oxcoj)tion. 

(o) For tluj advantages of suing 
in case over the older forms of 
actions, see Blackstoni), iii. 15;i, 
155. Tlio reason: given at i). 152 
for the wager of law (as to vrhich 
see Co. Litt. 295 a) being allowed 
in debt urd detinue is some one’s 
idle guess, due to mere ignorance 
of the earlier history. 
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the redress djE injuries whore the right was assumed not to 
he in dispute, became quite obliterated. Tlie** forms of 
action weie the sole embodiment of such legal theory as 
existed ; and therefore, as the distinction of remedies was 
l6st, the distinclion between the rights which tliojr pro- 
tected was lofet also. By a scries of shifts and devices 
introduced into legal practice for the ease of litigants a 
groat bulk of wliat really belonged to the law of j^roperty 
was transferrecl, in forensic usage and thence in the tra- 
® ditional habit of mind of English lawyers, to the law of 
torts. Iii a rude state of society tlio desire of vengeance 
is Ineasured by the harm actually suffered and not by any 
consideration^ of the actor’s intention; hence the arcliaic 
law of ^injuries is a Idw of absolute liability for the direct 
Consequences of a man’s acts,’temi)ered only by pa'AM 
exceptions in the hardest cases^ Tlioso archaic ideas of 
absolute liability m*ado it easy to use the law of wrongful 
injuries For tryii/g what wore really questions of absolute 
right ; jfnd that practice again tended to the preservation 
of tlieso same archaic ideas in other departments of the law. 
It Avillbe observed that in our early forms of action contract, 
as such, has ito place at all (>) ; an additional proof of 
• the relatively modern character both of the importance of 
contract in practical life, and of the growth of the corre- 
sponding general notion. 

* * 

t ‘ \ 

We are now independent of forms of action. Trespass 
and trover have become historical lantlmarks, and tlio 
question whether detinue 'Is, or was, an action founded 
on contract or on tort (if the foregoihg statement of the 
history bo core’ei3t, it was really neitho^I survives only to 

(p) Except wliat may be implied the original parties to the con- 
from the technioal ru^o that the tract: F. N. J3. 119; Blackstone, 
word debei,wsis proper only in an iii. 156. 
action for a sum of money between 


Ration- 
al i/od 
version of 
law of 
ti:CHj/ass. 
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raise difficulties in fipplying certain j)rov?l3ions of the 
County Courts Act as to the scale of costs in the Superior 
CoTHts(^). It would seem, therefore, that ‘'a rational 
eivpo'oiuon of the law of torts is ‘free to get rid of the 
extraneous matter brought in, as we have shown, by the 
practical exigency of conditions that no longer exist. At 
the same time a certain amount cf excuse may bo made 
on rational grounds for the place and function of the law 
of tresi)ass to j^roperty in the English system. It aj)pears 
morally unreasonable, at first sight, to require a mrm at 
his peril to tnow what land and goods are iiis neighbour's. 
But it is not so evidently unreasonable to expect him to 
know what is^his own, which is only the statement of the 
same rule from the other side. A man can but seldom go 
by pure unwitting misadventure beyond the limits of his 
own dominion. Either *^e knows he is not witliin his 
legal right, or ho takes no heed, or Tie knows there is a 
doubt as to his right, but, for causes "deemed by him 
sufficient, he is content to abide (or perhaps intends to 
provoke) a legal coi/i/ost by which the doubt may be 
resolved. In none of these cases can ho complain with 
moral justice of being* hold to answer for His act. If not 
wilfully or wantonly injurious, it is done with some want 
of duo circumspection, or else it involves, the conscious 
acceptance of a risk. A form of procedure which attempted 
to distinguish between these possib> cases in detail would 
for practical purposes hardly bo tolerable. Exceptional 
cases do occur, and may be of real hardship. One can 
only say that they arc thought too o-iceptional to count in 
determining the general rule of law. From this point of 
view we can accept, though we may not actively approve, 
the inclusion of the morally innocent with the morally 
guilty trespasses in legal classification.- 

(q) Bryant v. Herbert (1878), 3 0. P. Div. 389, 47 L. J. G. P. C70. 



DOLUS AND CULPA. “TT 

• ♦ 

We nicay noW|turii with profit to the comjiarispii of the Analogy 
Eoman system with our own. There we find strongly i^oinan 
marked tho* distinction hetwcon restitution and penalty, 
which V‘ias aj)pare«it in onr old fox'ms of action, but became* 
obsttete in tho manner above shown. Mr. Moyle (>•) thus 
describes the spcteifie character of obligations c.v dcUefo. 

“Such wrongs as the withholding of possession bya^ 
defendant who bona Jide Ixelievos in* liis own title are not 
delicts, at any rate in the specific sense in which the term 
ft used ill the Institutes ; they give ris5, it is true, to a 
right of action, but a right of action is a different thing 
from* an oblujatio av delicio ; they are redi*essod by mere 
reparation, by tfio wrong-doer being compelled to put the 
other in the position in tvliich he wcfuld have been had the 
wrong never been committed. P>ut delicts, as contrasted . 

•witli them and with contracts, poS?:ess three peculiarities. 

Tlie obligations which* arise front them are independent, 
and do not merely •i^iodify obligations already su’bsisting ; 
ihey alicay^ Involcv dohoi or culpa ; and the remedies by iv/iich 
they arc redressed are penaL’^ 

m 

The Latin dolu.% as a toctmical term, is not properly Dohts md 
rendered by “ fraxid*’^ in English ; its meaning is much 
wider, and answers to what we generally signify by “ un- 
lawful intention. Ou1^k§ is exactly ^yhat wo mean by 
“ negligence,” the«fallin|^ s]^ort of that care and circuin- ' 
spcciion whicli is duo from ono man to another. Tlie 
rules specially dealing witli this branch liave to define tho 
measure of care which the law* prescribes as *due in the case 
in hand. Tho Eoman conception of sucli rules, as worked 
out by the laAvy ers# of tho classical perioci, is excellently 
illustrated by tlie • title of the DigOfet “ ad legem Aqui- 
liam,” a storehouse cj^^good sense and good law (for tho 

(r) In his edition of tho Institutes, note to Bk. iv. tit. 1, p. 497. 

P. 


C 
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rAabiliiy 
]i(asi ex 
ielicto. 


principles are substantially tlio same as; ours) deserving 
mueb more attention at the bands of Bnglisb lawyers tban 
it bas received. It is to be observed '^bat the Eoman 
' fcbeoiy was built up on a foundation of, archaic materials 
by no means unlike our own; the compensation of 'the 
civilized law stands instead of a primitive retaliation which 
was still recognized by the law oE the Twelve Tables. If 
then wo j)ut aside tiie Englisli treatment of riglits of 
property as being accounted for by historical accidents, 
wo find that the Eoman conception of delict altogetlier 
supports (and by a perfectly independent analogy) the 
conception that appears really to underlie the English law 
oE tort. Liability for delict, or civil wi'ong in the strict 
sense, is the result ej.thcr of wilful injmy to others, or 
wanton d’si'egard of what is duo to them {dolus) ^ or of a 
failure to observe due care and caution which has similar 
though not intended oj expected consequences {cnljpa). 
We have, moreover, apart fx’om the law of trespass, an 
exceptionally striugont rule in certain cases where liability 
is attached to tlie befalling of harm without proof of 
cither intention or negligence, as was mentioned under 
Grrouji 0 of our xirovisional scheme, tjueh is tlie case of 
the landowner who keeps on his land an artificial reservoir 
of water, if the reservoir bursts and floods tlie lands of his 
neighbours. Not that it was wrong of him to have a 
reservoir there, but the law siys he must do so at his own 
risk (s). Tliis kind of liability hasiits parallel in Eoman 
law, and the obligfition is said to be not cx delicto^ since 
true delict involves either dolus pr culpa, but quasi ex 
delicto (t), Wliether to avoid the difficulty of proving 

(s) Jtylamh v. J^'LtcJier, li. R. it deserves. It is. true, however, 
3 H. L. 330, 37 L. J. Ex. 161. that the application of the term in 

(<) Austin’s perverse and unin- the Institutes is not quite con- 

tcZligont criticism of this perfectly sistent or complete. See Mr. 

rational terminology has been Moyle’s notes on I. iv. 6. 
treated with far more respect Uiau 
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negligence, or i(i order to sharpen men’s precaution in 
hazardous matters by not even allowing them, wheh harm 
is once dont), toi prove that they have been diligent, tiae 
mere fa«t of the# mischief happening gives birth t(t thef 
oblt^ation. In tlie eases of carriers and innkeepers a 
similar liability is a very ancient part of our law. What- 
ever the original reason of it may have been as matter of ^ 
history, we majr bo sure tfiat it was Something quite unlike 
tlic reasons of policy governing the modern class of cases 
3f wbikih lh/ki)uh v. Fletcher (ti) is the fypo and leading 
authority; by siicli reasons, nevertheless, the rules must 
be defended as part of the modern law, if they can bo 
defended at all.* 

On the whole, the result seems ^ be partly negative, but Summary, 
also not; to be barren. It is hai!3.1y possible to frame a 
definition of a tort that will satisfy all the meanings in 
which the term has*llk3cn used by j)ersons and in documents 
of more oi^loss authority in our law, and will at the same 
time not bo wider than any of the\iuthorities warrant. 

But it appears that this diffic^dty or impossibility is due to 
particular anomalies, and not to d total ^^ant of general 
pi*infiples. BisregaVding those anomalies, we may try to 
sum up tlie normal idea of tor? somewhat as follows : — 

Tort is an aef or oiyis^iou (not being# merely the broach 
of a duty arising dut of Ja ixirsonal relation, or undertaken * 
by contract) Avliich is related to harm suffered by a deter- 
minate person in one of the following ways : — 

' (a) It may bo an ac^; which, without hwSil justification 
or excuse, is intended by the agent to cause hanii, 
and does danse the harm complj^ified of. 

' (b) It may be an act in itself contrary to law, or an 

%) L. R. 3 II. L. 330. Roc Cli. XII. below. 
o2 
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•omission of specific legal duty^ itfliioli causes harm 
not intended by the person so acting or omitting, 
(c) It may be an act or omission causing haito which the 
’ person so acting or omitting did not intend to 

cause, but might and should with duo diligence • 
have foreseen and prevented. 

, (d) It may, in special cases, consist merely in not 

avoiding or preventing harm which the party was 
bound, absolutely or within limits, to avoid or 
prevenf . * » * 

A special duty of this last kind may be (i) absolute, 
(ii) limited to answering for harm which is assignable to 
negligence. 

In some positions a man becomes, so to speak, an insurer 
to the x^ibiio against a certain risk, in others he warrants 
only that all has been done for safety that reasonable care 
can do. ' 

Oonnoctod in principle with these ^ffocial liabilities, but 
running through the wliole subject, and of constant occur- 
rence in almost ovSry division of it, is the rule that a 
master is answerable for the acts and defaults of his ser- 
vants in the course of their emjdoymonc. 

This is indication rather than definition : but to have 
guiding principles indicated is something. We are entitled, 
and in a manner’ bound, not to rush forthwith into a 
detailed enumeration of the s^ver d classes of torts, but to 
seek first the common principles of liability, and then the 
common principles of immunity which are known as matter 
of justification! ' and excuse. There are also si)eeial condi- 
tions and exceptions belonging only to particidar branches, 
and to be considered, therefore, in the places appropriate 
to those branches. 



CHAPTER II. • 


rfUNCIPLES OP IJAMEITY. 


There is no exj^rcss authority that I know of for stating 
as a general proi^osition of English law tliat it is a ^^'rong 
to do wlful liarm to one’s neighbour without lawful justi- 
fication or excuse. Nei'ther is there*any express authority 
for the general proposition that ipen must perform their 
contracts. Both jirinoiples are, iu^liis generality of forni 
or concciition, modern; and therh^was a time when neither 
was true. Law begyis not with autfieDitlo genen^l princi- 
ples, but vdtli enumeration of ])articular remedies. There 
is no laAv of contracts in the modern Ij^wyer’s sense, only a 
list of certain kinds of agreewionts Avhieli may be enforced. 
Neitlier is tliero any law of d^lietsf but onlj^ a list of cer- 
tain kinds of injury •which have certain penalties assigned 
to them. Tluis in the Anglo-Saxon and otlier early Ger- 
manic law^ wo find minuto assessments oj tlio compensation 
due for hurts to ^vciy JJiiepiber of tlie human body, but 
lliere is no general prohibition of personal violence ; and a 
like state of things appears in the fragim?nts of the Twelve 
Tables (^?). Whatever agreem'ents are outside the specified 


(a) Tn Gains iii. 223., 224, the 
contrast between the ancient law 
of fixed penalties and the iiiodorn 
law of damages assessed by»j]^dicial 
authority is •dearly shown. 'Ulic 
student will remember t hat, as re- 


gards the stage of development at- 
tained, the lAw of Justinian, and 
often that of Gains, is far more 
modern than the English law of 
the Year- Hooks. • 


Want of 
geuerabty 
in early 
law. 
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forms of /Dbligation and modes of proof ^are incapable of 
enforcement; \vbatever injuries are not in the table of 
compensation must go without legal redress. " The i^hrase 
*da\dnum sine inixma^ which for thd modern law ifc' at best 
insignificant, lias meaning and substance enougli in such a 
system. Only that harm wliicli falls within one of the 
^ specified categories of wpng-(^ping entitles the person 
aggrieved to a legal remedy. ^ ^ 

General Such is not the modern way of regarding legal duties or 

todoSarm remedies. It is not only certain favoured kinds of agree- 
ment that are protected, but all agreements that 
certain genoral conditions aro valid and binding, subject 
to exceptions which are theinselves assignable fo general 
principles Jof jusi ice and policy. So wo can be no longer 
satisfied in the region 6f tort with a jncre enumeration of 
actionable injuries. The whole modern law of negligence, 
with its inany developments, enforces' the duty of fellow- 
citizens to observe in varying circumstances an appropriate 
measure of prudence to avoid causing harm to one nuotlier. 
The situations in which Ave are under no such duty appear 
at this day not as normal but as exceptional. A man cannot 
keep shop or walk into the '’treot witliout being entitled to 
expect and bound to practise observance in this kund, as we 
shall more fully see hereafter. * If there exists, tlicn, a 
positive duty to avoid harm, ^huci more must there exist 
the negative duty of not doing Avilful harm; subject, as all 
general duties must be subject, to the necessary exceptions, 
s The three maifi heads of duty Avith*-Av]iich tlie laAV of torts 
is concerned — ^namely, to abstain from Avilful injury, to 
respect the prof evty of others, and to use due diligence to 
avoid causing harm to others — aro all alilco of a comprehen- 
sive nature. As our law of contract has been generalized 
by the doctrine of consideration and the action of 
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SO has our law ci civil wrongs by the wide and various 
appKcation of actions on the ease (b). 

The cpmmissiojL of ay. act specifically forbidden byjgw^ 
or the omission or-failuro to perforin any duty speeifieffly 
imposed by law^ is generally equivalent to an act done with 
intent to cause wrongful injmy. Whore tlio hanii that 
ensues from llie uiilawf ut act oi’ omission is tlie very hind 
of harm which *it* was the aim of tlie law to jirovent (and 
4;his is^tlio commonest case), the justice. and necessity of 
this rule are manifest without further comment. Where 
a statute, for example, expressly lays upon a railway com- 
pany the duty Df fencing and watchiiig a level crossing, 
this is a legislative declaration #f tho diligence to bo 
required* of the company in i)iwidlng against harin to 
passen|?‘ers using tho road. Eveq if the mischief to bb 
prevented is not sucIkis an ordinary man would foresee as 
the probable conseguenco of disobedience, tlmre is some 
default m the mere fact that the law is disobeyed ; at any 
rate, a court of law cannot admit discussion on that iioint ; 
and tho defaulter must tak« tho consequcncos. The old- 
fashioned distinction botweey pro/nbi/a and mala in w 
i^ long since exploded. The simple omission, after notice, 
to perform a legal duty, may bo a wilful offence within tho 
meaning bf a •pbnalptatuto (r). As matter of general 
policy, there are ‘so m {in jv temptations to neglect public* 
duties of all kinds fo:^ the sake of jii’ivate interest tliat tho 
addition of this quasi-pcnal sanction as *a motive to their 
observance appears to be no bad thing;* Many public 
duties, however, are wholly created by special statutes. In 
such cases it is not* an universal proposition that a breach 

« 

(J) The developpcl Roman law j»luribus modis admiiti iniuriam 
had oithci’ attained or w#StOii tho inanih stnm ost’*: T. iv. 4, 1. 
point of attiAiiing a like generality (cj CJally v. HHUth (1883) * 12 
of application. “Denique alii» Q. B. D, 121, 53 L. J. M. 0. 35. 


A«ts in 
hroiich of 

legal duty 



PKINCIPLES OF LIABILITY*. 


;^4 

of the duty confers a i»rivato right of action on any and 
every p'orson who sufPers particular damage from it. The 
extent of the liabilities incident to a statutory duty must 
be^'iV^focertained from the scope and terms of the statute 
itself. Acts of Parliament often contain special provisions 
for enforcing the duties declared by them, and those provi- 
sions may be so framed as to exclude expressly, or by 
implication, any right' of piivate suit {d). Also there is no 
cause of action whore the damage complained of “is some- 
thing totally apax’t from the object of the Act of Parlia- 
ment,” as being evidently outside the mischiefs which it 
was intended to prevent. Wliat the legislature has 
declared to be wrongful for a definite purpose cannot bo 
therefore treated as ^vrongful for another and^ different 
^ purpose {e\. 

Duty of As to the duty of respeedng proprietary rights, wo have 
already mentioned that it is an absolute one. Further 
illustration is reserved for the special treatment of that 
division of the subje'i. 

Duties of Tlien we have the general duty of using due care and 

diligence. AVliii!; is due care and caution under given cir- 

cmnstancos has to bo worked out in tlie special troatmoiit 
of negligence. Hero wo may say that, geu3rally speaking, 
tlio standard of duty is fixed bj’ reference to wliat we 
should expect in the like case from a man of ordinary 
sonso, knowledge, and prudence. 

Assump. Moreover, if tho party has taken in hand the conduct of 

skili.^^ anything requiring special skill and knowledge, we require 

, % 

(f?) Atldnson v. Newcastle jrater- (r) Gorris v. Scoit (1874) L. R. 
tvorlcs Co. (1877) 2 Ex. Div, 441, 9 Ex.^‘V5, 48 L. J. Ex. 92; ICard 

4G L. J. Ex. 77G. V. llohhs (1878) 4 App. Ca. 13, 23, 

48 L. J. Q. 13. 281. 
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of him a competent measure of the skill and* knowledge 
usually found in ])orsous who undertake such ihatters. 

And this is hardly an addition to the general rule ; for a 
man of common SK?nso knows wherein ho is compel on 
wherein not, and does not take on himself tilings in ^^’hicll 
he is incompoteilt. If a man will drive a carriage, lie is 
bound to have the ordinary comj)otonco of a coachman ; 
if he will handle a ship, of a seamlin; if he will treat a 
wound, of a surgeon ; if he will lay bricks, of a bricklayer ; 
and sa in every case that can bo put. AVlioc^ver takes on 
himself to exercise a craft holds himsedf out as possi^ssing 
at least the common skill of that craft, and is answerable 
accordingly. If ho fails, it is no oxcuso thajt ho did the 
best he,, being unskilled, actually could, lie must bo 
reasonably skilled at his peril.' As the Homans put it, 
imperitia culpae adtnimeyatnr (/). « A good rider who goes 
oiit with a horse ho had no cause to think ungovernablo, 
and, notwithstandivig all he can do to koc^p his horse in 
hand, is rim away with by the horse, is not liable for Avhat 
mischief the horse may do before it is brought under con- 
trol again (</) ; but if a bad' rider is run aAvay with by a 
]iors(^ which a faii’ly good rider could hayo kept in order, 
ko Avill be liable. 'An exception to this principle appears Ex( 0 ]>ti(>n 
to be admissible in one uncommon but possible kind of 
circumstances, namely, whore in omorgoucy, and to .avoid 
imminent risk, the coudiK;t of something generally (in- 
trusted to skilled persons is taken l)y an iipskilhid person ; 
as if the crew of a steamer Avero so disabled by tempest or 
sickness that the AvhQlo conduct of the y^.6sel fell upon au 
engineer without knoAvledge of navigation, or a sailor 

(/) D. 50. 17, fie (liv. ru". iuris (<7) JTamhuhk v. Wlnie (IS02) 11 
antiqui, 132; cf. D. 0. 2,^^^l/l legem G. B. N. S. 5.SS, 31 L. J. 0. P. 

Aquiliain, Both passages are 129; irohtr.s v. M(ft/ur {lH7o) L.li. 
from Gaius. 10 Ex. 201, 44 E. ,i. Ex. 17G. 
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without kilowledgG of steam-engines. So if the driver 
and stoker of a train were hoth disabled, say by sunstroke 
or lightning, the guard, who is presumably iinskilled as 
eoL^tfirns driving a locomotive, is^evidoiitly not bound to 
perform the driver’s duties. So again, a person wh6 is 
present at an accident requiring immediatS ‘‘ first aid,” no 
skilled aid being on the spot, must act reasonably accord- 
ing to common knowWdgo if ho acts at all ; but he cannot 
be answerable to the same extent that a surgeon would 
be. Tliore docs not seem to be any distinct* authority fof 
Bucli cases ; but we may assume it to bo law that no more 
is r(Mpiircd of a person in tliis kind of situation than to 
make a prudent and reasonable use of sueli skill, be it 
much or little, as lie adrually has. ’ 

Lisilnliiy We shall now consoler for ivhat consequences of his 
ioctmsc- ads and defaults a man is liable.* When complaint is 
nlH niade tliat one ]HU’son has caused harmsio another, the first 

(t'faiili. qiiostion is whethcT his act (//) was really the cai^^se of that 

harm in a sense upoi which the law can take action. Tlio 
harm or loss may be traceable” to his act, but the connexion 
may be, in tlje accustomed phrase, too remote. The 
maxim “ In hire non remota causa sedjuoxima speotaturi’ 
is Englished in Bacon’s constantly cited gloss: “It were 
infinite for the law.to judge the causes of chuses^ and their 
f im[)ulsions one of another: tl;*ere;ore it contenteth itself 
with the immcdhite cause ; and j udgdh of acts by that, 
without looking to any finther degree ”(/). Liabiliiy 
must be founded on an act which is the “immediate cause” 

9 V 


(//) For .sliortnoss’ sake I ^ha]l 
often use the word “it'd. ” alone as 
equivalent to “act or default.” 

(i) ]\riixims of the Ijaw, Kc". 1. 
It ds rciuarkahlo that not one of 
the examples adduced by Bacon 


beloiipfs to^ the law of torts, or 
raises a (luesthm of the measure 
of dauiaj^os. There could be no 
stroni^or^ illustration of the ex- 
tremely modern character of the 
whole subject as now understood. 
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of harm or of injury to a right. Again, tliero jiuay havo 
been an undoubted 's\Tong, but it may bo doubted ]lo^v 
much of tho*harln that ensues is related to the wrongfid- 
act as fts “imnfediato* caiise,” and tlioreforo is tcHi)^ 
counted in estimating the wrong-doer’s liability. The 
distinction of proximate from remote consequences is 
needful first to ascertain whether thorb is any liability at 
all, and then,, if it is established ^hat wrong has been 
committed, to settle tlio footing on which compensation 
for the wroi>g' is to bo awarded. TIio* normal form of Moasurnof 
comjiensation for mongs, as for brcaclies of contract, in ‘'* 
the ])rocedure of our Su])erior Comts of common law has 
been the fixing of daniagos in money by a jury undtT the 
direction# of a judge. *^Tt is the duty of tlie judge (/) to 
explain to the jurors, as a matter ’of law, the footing upon 
wlilch they should calculate tlm damages if their verdict is 
for tlie plaintiff. Tliis footing' or scheme is called the 
“ measure of dama'ges.^’ Thxis, in the common “case of a 
breach of oonlraot for the sale of goods, tlie measure of 
damages is the dilferenco between thb price named in the 
contract and the market value of the like goods at tlio time 
Avheii tlie contract was broke^n. fn cases rf coniract there 
is no trouble in separating thq question whether a contract, 
has been made gjid broken from the question what is the 
proper measure of damages (/). But irii cases of tort 11m 
primary question of Lability may itself depend, and it 
often does, on the nearness or remoteness of the hai‘m com- 
plained of. Exeejit where we have an absolute duty and 
an act which manif<i'stly violates it, no x/oar lino can bo 
draxvn between the rule of liability and the rule of com- 

(/;) ITailley v. Bcixfindale (I8i'51) indcod, oficn turn on tlio 

9 Ex. 341, 23 L. J. Ev. ’7'’. moiisuro of daum^os. But this 

[1) AVlicilier it is praoticully need not conconi us here. 
worth while to .sue on a contract 



JUilNClPJJiS OF LIA1UL1T\\ 


'Is 

ponsation^ * The measure of damages, a matter appearing 
at first ^sight to belong to the law of remedies more than 
of “ antecedent rights,” constantly involves, ii2 the field of 
lOx utj, points that are in truth of the very substan^ of the 
law. It is under the head of measure of damages ” Chat 
these for tlie most i)art occur in practice, "and are familiar 
to lawyers; but tlieir real connexion with the loading 
principles of the subject must not be overlooked here. 

Meaning '^rhe meaning -"of the term “ immediate cause ” -is not 
diato capable oF perfect or general definition. Even* if it had an 
cause. ascertainable logical meaning, whicli is more than doubtful, 
it would not follow that the legal meaning is tlio same. 
In fact, our maxim only points out that some consequences 
are held too remote to 'bo counted. What is the test of 
remoteness W(^ still ha;o to inquire. The view which I 
shall endeavour to justify is that, for the ])iu’pose of civil 
liability, those consequences, and those'' onl}", are deemed 
^‘immediate,” ‘‘proximate,” or, to anticipate^ a little, 
“ natural and probable,” which a person of average com- 
petence and knowledge, being in the like case Avith the 
person whoso ccnduct is oomplainod of, and having tlio like 
opiK)rtunities oC observation, might be expected to foresee 
as likely to folloAv upon such conduct, l^liis is only Avhero 
the particular consequence is not known "to have been 
intended or foreseen by the ;:ctoL If jnoof of that be 
forthcoming, whether the consequei>ce was “immediate” 
or not does not matter. That Avliich a man actually 
foresees is to hin^, at all events, natuml and probable. 

Liability In the case of wilful wrong-doing we have an act 
Boquciicos intended to do harm, and harm done by it. Tlie inference 
of .liability from such an act (given the general^ rule, and 
assuming no just cause of except ion to be present) may 
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seem a plain matter. But even in this first ease it is not 
so plain as it seems. We have to consider the relation of 
that which tiao wrong-doer intends to the events whicli ni 
fact areJ)rought t^ passiby his deed; a relation whi«^-4« 
nofreonstant, nor ahvays evident. A man strilcos at another 
with his fist or a*stick, and the blow takes effect as lie meant 
it to do. Here the connexion of act and consequence is 
plain enougli, and the wrongful actor is liable for the re- 
sulting hurt. Ilut tlie consequence may be more than was it extcntla 
<ntend^d, or different. And it may be different either in 
respect of the ©vent, or of tlie person affected. Nyni 
quarrels witli Bistol and knocks him down. Tlie blow is 
not serious in itself, but Pistol falls on a heap of stones 
which cut and briase hifn. Or the^ are on tlie bank of a 
dO^ep ditch ; Nym does not meau to put Pisto^ into the 
ditch, ljut his blow throws Pistol eff his balance, whereby 
l*istol does fall into the ditch, and his clothes are spoilt. 

These are simple c&i^os where a diirerent consequence from 
tliat which was intended ]iaj)pens as an incident of tlie same 
action. Again, one of J ack Cade’s men throws a stone at 
an alderman. The stone niisses the alderman, but strikes 
and breaks a jug of beer which anbther citi/.en is carrying. 

Or Nym and Bardo'lph agree to Avaylay and beat Pistol 
after dark. Poiiis comes along the road at tlie time and 
place where they expect Pistol ; and, taking him for Ikstol, 
Bardolph and Nyin sekh ai-fl beat Poins. Clejirly, just as^* 
mucli wrong is done to Poins, and he has the same eJaim to 
redress, as if Bardolph and Nym meant to boat Poins, and 
not Pistol {m). Or, to take an actual and Ai^cll-knowu case 

(«i) In criminal law there is some lit; is in no wJiy oxciised hy the mis- 
difliculty in the case of attempted take, and c nnot bo heard to say 
personal otfcncca. Tlicre is no that ho had no niilawful intoiition 
doubt that if A. shoots and kills as to X. : Ji. v. HiuUh (1855) Dears, 
or wounds I.X., under the belief 559. But if ho misses, it scorns ^ 
that tho man he shoots at is Z., doubtful whetlier ho can be said 
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in our books (?#), Shepherd throws a lighted squib into a 
buildifig full of people, doubtless intending it to do mis- 
chief of some Ivind. It falls near a i^ersom who, by an 
ir^-tant and natural act of sclf-proteotior , casts it f^om him. 
A third person again docs the same. In this third flight 
the squib meets with Scott, strikes him in the face, and 
explodes, destr(\ymg the sight of one eye. Shepherd 
neither threw the sqidb at Scott, nor intended such grave 
harm to any one ; but he is none the loss liable to Scott. 
And so in the other cases put, it is cleai; law t]jiat iho 
wroug-docr is liable to make good the consequences, and it 
is likewise obvious to common sense that he ought to be. 
lie went about to do harm, and having Degun an act of 
wrongful mischief, he cannot stop the risk at his pleasure, 
nor conhue it to the precise objects ho laid out, but must 

abide it fully and to the end. 

< 

Tliis principle is commonly express.^d in the maxim tlial 

a man is pix'sumed to intend tlie natural cons..quences of 
liis acts ; ” a proposition which, with due cxi)lanation and 
within duo limits, is accoplable, but which in itself is 
ambiguous. To stait from the simplest case, wo may know 
that tlie man intended to produce a ce: tain consequence, and 
did produce it. And wo may have independent proof of 
the intention; as if ho announced it beforehana by threats 
or boasting of what ho would do. « But oftentimes the act 

to have atteiiiplccl to^kill either X. 892 ; and in 1 Sin. L. C. No douht 
or Vi. Cf. /i. V. Latimer (188G) l7i \vas entertained of Slnqilierd’a h*a- 
Q. Jh T). 359, 55 L. T. TVT. O. 135. hility;, the only question hoiiig in 
TiiGerinaiiy there is a whole litera- what foim of action he w.as liable, 
turo i>f modern controversy on tin* I’lie inference of wrongful inten- 
suhjcct. See Dr. ll 4 %Franz, “ Vor- tion is in this case about as oh- 
stcjllung uud AVillo in dcr modemen vions as it can he ; it was, however, 
Doluslehrc,” Ztsch. furdiegcsainte not nneessary, sqnib-tlirowiiig, as 
8flr}ifrechtswissenschaft, x. 1G9. Naros J. pointed out having been 

(;/) , Scott v. Shepherd y 2 W. El. declared a iiuisauco by statute. 
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itself is tko chief or sole proof of the intention ^vith which 
it is done. If wo see Nyin walk nj) to Pistol and knock 
him down, wc inf jr that Pistol's fall was intended by Nyin 
as the eonscqnonce^of th i blow. We may bo mislakon^kr* 
tliis judgment. Possibly Nym is walldng in his sleep, anct 
has no real intention at all, at any rate none which can bo 
imputed to Nym awake. But we do naturally infer inten- 
tion, and the chances are 'greatly in 'favour of our being 
right. So nobody could doubt iliat when Sliepliord threw 
a light e^l squib j.nto a crowded place he expected and meant 
mischief of Some kind to bo done by it. Thus far it is a 
real inference, not a presumption properly so ciillod. Now 
take tlie case of Nym knocking Pistol over a bank into the 
ditcli. We Avill sup])Ose chore is nothing (as there wall may 
be nothing but Nyrn’s own worthless assertion) to'' show 
whether Nym knew the ditch was tlu^re ; or, if he did know, 
whether he meant Pistol to fall into it. Tliese questions 
are like enough to bo; insoluble. How shall we dt^al with 
them? Wo shall disregard them. Prom Nym^s point of 
view his pm-poso may have been simjjly to knock Pisi.ol 
down, or to knock him into Jie ditch also ; from I'istol’s 
point of view the grievance is the sixmo. TJio wrong-doer 
cannot call on us to perfoi-m a nice discrimination of that 
which is willed by him from that which is only coiiso 
quontial on the strictly, wilful wrong. AVc say that inten- 
tion is presmned, moaning tl^xt it docs not matter whether 
intention can be proved or not ; n.ay, more, it Avould hi the 
majority of cases make no difference if tlie wrong-doer 
could disprove it. Such an explanation eg this — “1 did 
mean to knock you down, but I meant you not to fall into 
the ditch — would, even if believed, bo the lamest of 
apologies, and it would no less be a vain excuse in law. 

/ » 

The habit by which avo speak of presumption comes Meaning 
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probably from tbo time wJien, inasmuch as parties could 
not give Gvidenco, intention could hardly ever be matter 
of direct ]n*oof. Under the old systenuof j)leadiiig and 
•jintecduro, llrian 0. J. might W(ill “the thought of 
man is iujI triable {o). ytill there is^iore in our miixim 
tlian this. For altlioiigh we do not care -whotlior the man 
iiiteiidcd the particular consequence or not, avo have in 
mind such consequeftces as hc^niight have intended, or, 
Avitliout exactly intending tliem, contem{)Gitod as possible; 
so iliat it would not be absia*d to infer as a fact that ha 
either did moan tliom to ensue, or recklessly put aside the 
risk of some such consequences ensuing. Tliis is th© limit 
introduced ^by such terms as “natural”— or more fully, 
“natural and prob?lblo” — consbquenco (/>). What is 
iial ural ■'^-ud probable ini* this sense is commonfy, but •not 
always, obvious. ThteV are eonseqm*uces Avhich*uo man 
could, Avith common sens ) and obselTatlon, help foreseeing. 
There are others Avliich no liuman '■[rudence could have 
foreseen, llet^veeu tln^so extremes is a iniddk region of 
various j^robabilitios divided by an ideal boundary Avhich 
Avill bo diirorontly fixed by (yiforont opinions; and as avo 
approach this boundary the dilliculties increase, ^riiero is 
a point Avliero subsequent events are, according to coniinpn 
UTulorstanding, the consequonco not of the first Avrongfnl 
act at all, hut of ruiuething else thnt has Siappeiiod in the 
nieauAvhilc, flmiigh, hut for ihu ih’st atit, the event might 
or could not have boon Avhai it Avas {(/). Jliit that point 


(o) Voar-Book m\s% IV. I, 
traiislatuil iu Bladcbum on Sale, 
lit ]). 103 iu 1st 0 ( 1 ., 261 ill 2iul ofl. 
by Clraliani. 

( />) “ Normal, or Ukolov or prob- 
ablo of oeciiiTonco in ilio onlinary 
q,ours(^ of i kings, ■would perliai^s 
bo tbo bottiT expression ” : (Irovo 


J. iu Smi(/t V. Omn, 1 C. P. I), 
at p. 06. But xvliat is normal or 
likely to a .s^iooialist may not be 
uoriiinl or likely to a plain man’s 
knowlotlge and experience. 

[q) Tims (iiiain J. said {^Si}eeshjj 

V. l:.S' r. lion. Oo.. l. ii. o q. b. 

at 268 ) : “ lu bu’t tb.e defeudunt 



CONSEQUENCES, 


cannot be dermod by science or philosophy {r ) ; and even if it 
could, the delluition would not bo of mucli use for the 
guidance of juries. If English law seems vague on these 
questions;, it is bceairse, in the analysis made necessary bjf 
the ’»L«oparation of findings of fact from conclusions of law, 
it has grap])led more closely witli the inherent vagiuaiess 
of facts than any other system. Wo niHy now lake some 
illusirations of the rule of “ natural find probable conse- 
quence's^’ as it is generally accepted. In Avliatever fonn 
^Te state nt, we •must remember that it is* not a logical 
definition, but only Jl guide to the exercise of common 
sense, ^.riie lawyer cannot atford to adventure himself 
with philosophers in the logical and metaphysical con- 
troversies th*?t besot the idea of cause. ^ 


In Vandonh\{r(j]i v. Tnia.v (.v), d<'ci<led by the Su])romo 
Court of Now York in LS17, the plahitilf’s servant and tlio 
defendant quarrelled ‘'in the slroel. H^lio delbudaiit took 
liold of the servant, wlio broke loose from liini and ran 
away; “the defendant took up a ]»ick-a\o and followed 
the boy, who lied into the ]daiutitrs stor(?, and the de- 
fendant pursued liim there, with the pick-axo in his liand.” 
In rinming behind the counter for shelter the servant 
knocked out the finieot from a cask of wine, whereby tlio 
wine ran out and was lo.U Hero the defendant (wliatover 
the merits of tlio original q’uan*el) was (dearly a wrong- 
doer in i'au’suing tlie boy ; tlie xdaintitf’s iiouso was a 
natural place for his servant to take refuge in, and it was 


is liuhlf'. for all tlio c<Jiifco<|uoncfH 
of his illegal aot, whore they arc 
not BO remote as to have no direct 
connexion, with tlie act, as by the 
lapse of time for instance,’^ *■ 

{/') “The dootriuc of osu.siilion,” 
said Fry L. J., “involves much 


difUoiilty in jihilosophy as in 
law’^ : 6\'Ioh v . JMj'utw (1887) 19 
Q. B. Div .at p. 71, 50 L. J. B. 
415. 

(s) 4 Dctiif‘, 404. The de-cision 
scfins to ho generally ace.f'jacd as 
good law'. 


Vand, 

hartih 

Tr(((u 
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also naWral that tlio servant, “ fleeing for his life from a 
man*in hot pursuit armed with a deadly weapon,” should, 
in his hasty movoinonts, do some damage to the plaintifl’s 
property in the shop. 

‘ ,» 

There was a cm^ious earlier case in the same State (^), 
where one Guille, after going up in a balloon, came down 
in Swan’s garden. A crowd of peo})le, attracted by the 
balloon, broke into the garden and trod down the vege- 
tables and JIo\¥ors. Guille’s descent was jii itsel- plainly) 
a trespass ; and ho was held liable not only for the damage 
done by the balloon iiself but for that wliieli wus (lone by 
the crowd. ‘‘If liis descent under sucli cireinnstaiKjes. 
would, ordinarily and naturally, draw a crow^l of people 
about him, either from e\iriosify, or for the pimposo of 
rescuing him from a .perilous situation ; (ill this ho ouglit 
to hav(^ foreseen, and must bo responsible for”(/^). In 
both these cases the squib case was ‘commented and relied 
on. Similarly it has many times been said, and it is 
undoubted law, tliat if a man lots loose a dangerous 
animal in an inhabited place he is liable for all the 
mischief it n^,ay do. 

The balloon case illustrates Avhat was observed in tlie 
first chapter on the ])lace of trespass iii'^the law of torts. 
The trespass was not in the common sense wilful; Guille 
certainly did not mean to come down into Swan’s garden, 
wliich ho did, in fact, with some danger to himself. But 
a man who goes up in a bdlloon must know that he has to 

(/) GmlU V. tSxcan (1822) ID Trustees v. Moss (1889), 17 Ct. of 
Jolms. 381. ^ Scss. C: Itli S. 32, is luirdly so 

(w) I’or (\J. Jit api>carcd stroii*^’, for tlici'c a iiuraolmto 

tliat the dofoiulant (plumliff in deseoiit as not only ooutemplated 

error) had called for help ; hut this hut advertised as a public cuter- 

Avas treated as immaterial. Tlio taiiiiueut. 

recout Scottish case Svotf\'> 
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come down soiiiewliere, and that ho cannot he sure of 
coming down in a plaoo which ho is entitled to use for 
that pui’poso, or whore his descent will eaiiso no damage^ 
and excifo no ohjocliciii. Gnille’s liahllity was ac(?ordingly* 
tlie same as if tlu^ balloon had been under his control, and 
he had guided it into 8wanis garden. balloons were as 
miinageaLlo as a vessel at sea, aiuM)y,somo accident which 
couhl not be aseftbed to any fault of the traveller <ho 
steering ap]’>aratus got out of ordcT, and so tlio bidlooii 
drifted into a. u^ughbour’s garden, tho result might bo 
dilt'eroni. So, if a landslip carries aAvay my land and 
house from a hilteidc on which tho house is built, and 
myself in the house, and Ivaves all oveilying a neighbour’s 
field in Ihe valle}', it cannot bo sahUlbat I a.ni liiij^h^ for 
tho damagn to my iieighhour’s land ;*^iiideod, tlnwo is not 
even a tecjhnieal irespass, for tliorilSts no voluntary act at 
ail Ihit wher(} tresjijss to ]3roiu'rty is commit! eij. by a 
voluntary .act, known or not known to bo an infriiigoment 
of another’s right, fliero the trespasser, as regards liability 
for consec[uences, is on tho #)arae footing as a wilful 
wrong-doer. . • 

A siin])lo exam])le of a conseTj^uence too remote to bo Conso- 
ground for IrtiLilily, though it was ]).art ^of the incidents runi«ic: 
following oil a, wrongful a^*t, is atforded hy (Uorer v. 

Loudon and Souih IFr.sfrni llalhvnn Company (e). TJio Co. 
plaintilf, being a ]iassengcr on tbo railw.ay, was charged 
hy the company’s ticket collectof, Avrongly .as i^ turned out, 
with not leaving a ticket*, and was remv>ved from tho train 
by the company’s servants with no more forcc^haii was 
necessary for the purpose, lie left a pair of r.ace-gl .asses 
in the carriage, which «\^fero lost ; .and be souglit to hold 


(r) (18G7) L. R. 3 Q. B. 2o, 37 D. J. Q. B. 
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the company liahlo not only for the personal assault com- 
mitted hy taking him out of the train, but for tho value of 
^these glasses. Tlic Court held without difficulty that the 
•loss was not tho ‘‘ necessary conseqiu3nco or “ iifimcdiate 
result ’’ of the wrongful act : for there ^y’as notliing to sliow 
that the plaintiff was proven j^ed from taking his glasses 
with him, or that ho wDuld not liavo got them if after 
leaving the carriage he had asked for tli^m. 

In criminal law the question not unfrequently occurs, on 
a charg(3 of murder or m ansi aiigl iter, whether a certain act 
or neglect was llie “imniediaie cause ’’ eC tho death of the 
deceased person. Wa shall not,^3nter here upon the cases 
on this head ; but tho .comparison of them wilPbo found in- 
teresting. Q^hey are« collected by Sir James StL>^)hen (.r). 

j.*' 

I'ho^ doctrine of ‘‘natural aud ]>robable consequence” is 
most clearly illustrated, liOAvever, in the law c)f negligence. 
For 11 lore tho sulHshinco of tho wrong itself is failure to 
act with duo foresight : it ]ias becai (hdined as “ tlie omis- 
sion to do somotluiig which a reasoiit'ihlo man, guided upon 
those coiisideralions which onliuarily regulate tlie conduct 
of humau alfairs, would do, or doing something wliich a 
prudent and reasonable man would iK>t^do” (//). Now a 
re.'isonablo man can be guidej only, by a reasonable esti- 
mate of probabilities. If men Avent about to guard tliem- 
solves against oAauy risk to themselves or others which 
might by iugciiiioiis eonj^'cturo be conceived as possible, 
human aJTairs nould not be carrietr on at all. Tlie reason- 
able man, then, to Avhose ideal behaviour avo are to look as 

(.{•) Digest of tho Criuiinsil Law, This is not a coinplote definition, 
Arts. 219, 220. bin .c a man is not liable for even 

(//) Aldersou I?, in Jilylh v. wilfnl omission without some aute- 
Ihrmuiyham IVidfrirorJcs Co. (1S5G) cedent ground of duty. But of 
11 lOx. 7S1, 2 .') 1 j. .T. Kx. 212 . that hereafter. 
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the standard of duty, will neither nogloet what ho can fore- 
cast as prohahlc, nor waste Ills anxiety oii events tliat are , 
barely possible.* JLIo will order Ids precaution by tho 
nioasuretof wliat apijoa^s likely in the known course of, 
thiflgs. Tins Ixung the standard, it follows that if in a 
particular ease (not Ix'iiig within (*(»rtaiu special and more 
strlng(‘ut rules) tlie hanu (‘oinplabu'd of is not such as a. 
reasonable man ii# llu‘ dehaidant's place should have fore- 
seen as likely to happen, tluue is no wrong and no liability. 

*Am\ the statement proposed, though not posit ividy laid 
down, ip (irvvuhutiJ v. Chaplin namely, “ that a ]H*rson 
is exi)eeted to antjei])at(‘. and guard against all reasonable 
eonsecpienees, but that luns not, by the law oUKiigland, 
expected i(P aiitieipato and guard against that which no 
reasonably man would expend to uecyr,’' appears to contain 
tho only rule tenable, on prinei])^^ wherc^ the liahilit y is 
founded solely on ncgligc'uce. “ Alischief Avhich could by 
no jiossibiliU' ]iav(i boeli iores(‘en, and ^^Idch no rcnsonablt' 
person would have anticipated,” may tho ground of 
h'gal compensation under some ruh^ of (‘xc(‘})tional siwctaty, 
and such rules, for various rtaisous, exist ; but undiT an 
ordinary rule of due care and caiitioii it eanhot bo takciii 
into account. 

• V ' 

AVc shall now give cxalnides on either bide of tho lino. KxHinplcH: 

In Jfi//\, A'r/r Ilirrr ( [<(), tla^ defendant c()nji)any ''■ 

\nr Junr 

had in the course of their works taused a .‘♦tre^am f)r wai(;r co. 
to spout up in the middle of a ]^ubli(; road, AviUmut making 
any provision, such a-s fcnciiig or watclfi'ng it, for tlu^ 
safety of persons using tho IngliAvay. As tho jda.intitr.s 
horses and cariiago weio being diiveii^aloAg tho road, tho 

(;:) I’cT Ptjllock C. B. (1^*0) //• lisx. M<hhf- (7)i‘inri;iTi J. 1S7S) 

Ex. ill. p. ‘218? .'j 7']x. iJ. wliidj. ]i( i-luip.^, 

(a) 9 J>. 6c S. : f;p. sli*p fjullcr. 
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horses shied at the water, dashed across the road, and fell 

• • 

into an open excavation by the roadside which had been 
made by persons and for pui*poses unconnected Avith the 
^ water comj)finy. It was argued that the immediiite cause 
of the injuries to man, horses, and carriage ensuing upon 
this fall was not the unlawful act of the water company, 
but the neglect of the co^^tractors who had made the cutting 
in leaving it open and unfonced. But tjie Court held tliat 
tlie “proximate cause’’ Avas “the first negligent act Avhich 
drove tlio carriage and horses into the exc'avatiou.” In 
fact, it Avas a natmal consoquenco that ‘frightened liorses 
sliould bolt off the road ; it could not be foreseen exactly 
wliero tli^y Avould go ofl', or Avhpt they might run against 
or fall into. But some such Iiarjn as did iiappcn Avas 
probafJlo enough, and it Avas iranuitorial for tJio ])urposo 
in hand Avhetlier the ,ac;tual state of the ground Avas 
temporary or perjuaneht, the woih of nature or of man. 
If the carriage liad gone into a river,* or over an embanlc- 
ment, or down a inecipice, it AVOuld scarcefy have been 
possible to raise the doubt. 

WiU'Kuns /. Grc((t lFc\sfeni. Raihcay Compamj (/>) is a 
stronger case, if not a oxtromo oiio. Tiiero Avere oh a 
portion of the company’s line in DeiiHglislyro two level 
crossings near one another, the nvihvay meeting a carriage- 
road in one place and a footpath (Avhich branched off from 
the road) in die other. It aa^s the dut;;* of the company 
under certain Acts to liaA^e.gates and a Avatchman at the 
road crossing, did a gate or stile at tlui footpath crossing ; 
but none of these things had boiui done. 

“ On the 22nl Doeomber, 1871, the plaintiff, a child of 
four and a-half years old, Avas found lying on the rails by 

7 ’ •! 

{h) L. U. 0 Vk. 1 07, 13 Ti. J. E.V. Caifral Jiuil. Co. (18.S3) 111 U. S. 

105(1871). Cp. Jltujt's Y. M ich Ujan 22S . 
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the footpath, with one foot severed from liis body/ Thoro 
was no evidonoo to sliow how the (*hild liad como tlicro, 
hoyoiid this, Ichiit* ho had been sent on an errand a few 
minutes before from*t t*otl ago whoro he lived, Avhieh lay 
by file roadside, at about 300 yartls distaiiee from the rail- 
and farther from it than the point wlioro tlie footpaih 
diverged from the road, if was spggesfod on the part of 
the defendants tluji jio had gone along the road, and then, 
reaching the railway, liad strayed doAvn the lino ; and on 
ttie part df Ihe plaintiit, that lie liad gone along the opc'ii 
footpath^ and Avas* erossing the lino when ho was knocked 
down and injured by tln^ passing train.’’ 

On these facts it was held that there was evidciv^e ]>ro|)or 
to go to a jnty, and on which they might ri'asonably find 
that tho accident to the child was caused by the rhihvay 
company’s omission to jirovido a "al5) or stile. ‘‘ One at 
least of tho objecis for AvliU'h a gate or slilo is rocpiircd is 
to warn peojde of whatsis before thorn, and to nialvO them 
l)auso before reaching a dangerous place Hko a railiv)(id” (c). 

In Jj(ft7i/lfi of llomney MarSh v. Triiiih/ Jlunae (f/), a, 
Trinity 1 louse cutter had by negligeht navigal b)U struck on 
a shoal about lhr«^,o-(piarters of a niilo outside the jJaintiJts’ 
sea-wall. Ijeconiing unmanageable, ihe vessel was in- 
evitably driven by stronfg.Avind and tide o-gainst tho sea- 
wall, and did mucli damage to the wall. It was hold 
without difficulty that the Oorporaiion of Iho Trinity 
House was liable (under the ordinary rule of a master’s 

(c) Aini^hlctt B. a. j). 162. E. 4GG, a brig by noglignii lujvi- 

(//) L. II. 5 Ex. 201, Si) L. J. gaiioii ran iuto .a bark, and (liHabkil 
Ex. 1G3 (1870) ; iu Ex. Cli! L. R. her; tho bark was driven on slio re; 

7 Ex. 217 (1872). Tins ootiics noar held that iho owners of lljo brig 
tho case of lotting looso a dangor- wore liablo for injury ensuing from 
ous uniirial ; a drifting vcssfl ’is in the* wreck of the bark to])tT.-oiisoii 
itself a dangerous thing. In TAe hoard her. 

CJcorffc and Itichardy L. R. 3 A. & 


Jiai/IJfh of 
Itomunf 
Marah v. 
Trinity 
J/vKse, 
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Lynch v. 
Nin'din. 


OoTi- 
triiHtod 
cases of 

llOTl- 

liiibilily 
and lia- 
Lility : 
Cux V. 


responsibility for liis servants, of which hereafter) for tliis 
damage, as b(3ing the direct consequence of the first default 
which rendered the vessel unmanageable/ • 

i 

Something like tliis, but not so simj)le, was Lym^i v. 
Nimlhi {e)^ whore the owner of a horse and cart left them 
un watched in tlio ‘street; some children came up and began 
playing about the cart, and as one of th^^m, the plaintiH in 
the cause, was climbing into tlie Cfirt another pulled tho 
horse’s bridle, ‘the liorse moved on, .and ilio plaintiff fe?i 
down under tlie wheel of the cart *antt was hurt. Tho 

t 

owner who had loft the cart and liorse unattended was 
lield liable for ihis injury. Tliq Court thoiiglit it strictly 
within ilie i)rovinoo of a jury “to x>ronoiinet on all tho 
cir(3U^Man(‘os, whellmr tlie defendant's conduct, was Avaut- 
ing ill ordinary care? a^d the harm to iho plaintiU* such a 
result of it as might have boon expected” {/), 

It will be soon that on tho Avholo the disposition of iho 
(Joints has b('eu to extend rather than to narrow thorango 
of “ natural and ]>robablo coiisequeiicos.” A pair of cases 
at first sighty pretty much fdike in tliou- facts, hut in oiu' of 
which the claim succeeded, Avhilo in'dho other it failed, will 


(r) 1 Q. n. 20, 10*1 i. . 1 . Q.n, 7 a 

(1841); cp. Clark v. Chambrrx^ 3, 
Q. n. lA. ;ii p. 331. 

[/) 'riiis v a.s r<*li<'il on in 
Massju'.hiist'Us in PowrU v. /krrnry 
(1819) o Ousli. 300, wlu'iv tlio Jl*- 
fcMultinl’s triu;k And, I'onti’ary t«> 
locnl ivgiiljititins, boon loft out in 
llio blroct fur the nigbt, llu* slinfts 
bi'iuj^ slioml lip aiul proieetiu”: into 
tlio road; a ,soi*oud truck was simi- 
larly placed i>ii the opjiosite side of 
tbe road : tlie «lrjv»’r of a third 
truck, eiideavouriujr with duo cau- 


tipuj. as it was found, to drive past 
Ihrou^'hUio narrowed fairway thus 
left, struck the shafts of the de- 
fendant’s triuik, wJiieli whirled 
round ami struek and injured tho 
plaintiil, who was on the sidewalk. 
] lelu, tlio defeiidiint was liable. Jf 
tho iio'.' liad bef'ii th.it the shafts 
*if tho a'uek remained on tin' side- 
walk, and the plaiutili’ aft*,TW'arJs 
stumbled on them in the dark, it 
w*)iild be an almost exact parallel 
to Clark V. ('hanihits (3 Q. B. D. 
327, 4 7 L. J. Q. B. 427 ; see bclow'). 
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show where the line is di’awii. If a horse escaped into a 
2)iiblic road and kicks a x)erson who is lawfully on the 
road, its owiier is^iiot liable unless he knew' tlio horse to bo 
vicious (it), lie wall bound indeed to keej) ]iis liorse froni^ 
stralj^ing, but it is not an ordinary eonseqiu'iice of a liorso 
being loose on a road that it slioidd kit'k liiiniaii beings 
will lont ju’ovocat ion. Tlioli'ulo is^ ditfetont how'(*ver if a 
horse by reason of^a defective gate strflys not into tlieroad 
but into an adjoining Held W'hero there are other liorses, 
find kick* one of those liorses. In tliat case tlio jiersou 
whose duty it wa*s to niaintain the gate is liable to tlie 
owner of the injured liorso (//). 

• » 

Tlie Icadkig case of Metropolitan liaiL Co, v. tlfiv/isoa (/) 
is in trutly of this class, though the |)robleni arose alfd was 
considered, in form, upon tlio questii^n wdietlier tliero was 
any ovidenee of nogligeiico. The 'plaint iff w'as a passenger 
in a carriage already* oNer-full. As tlio train wais slopjiing 
at a statioii,*ho stood iq) to resist yet oiher persons W’lio 
had opened the door and tried to ju*ess in. AVIjihi lie was 
thus standing, and the door w'as open, the train moved on. 
lie laid his hand on the door-lhile\ for sui>poi‘t, and at the 
same moment a portei (-amo ui\ turned oil' tlie intruders, 
and quickly shuti tlie door in the usual manner. Tho 
jdaintifl's thumb was '‘caught by tho door ami cruslied. 
After much difference of dj^iinion in tho coiuts bdow, 
mainly duo to a too literal following of .ceAain ja’iwions 
authorities, tho llouse of Lords uiianimousJy lield that, 
assmning the failure te provont overcrow'd \Ag to ho m‘gii- 

(r/) C'lX V. (1803) 13 C. J.) look ijj both. (Jj). 

B. N. S. 430, 3li L. J. (J. T. 80. 7:V//v v. .Lnjius bun Co., L. R. Jo 

(A) Lee V. Jliloy (ISOo) IS C. B. C. P. lU, M L.. ,7. C. R, 27. 

N. S. 722, 31 L. J. C. i’. 212. (0 3 Aj)]). Ui. H)3, -17 L. J. 

Both decisions Tvere unanimous, C. P. 303 f lS77j. 
and two jud#rcs (l:^rle C. J. and 


in \ . 


^Ic(i oyoli- 
itr/rKTiii. 
Co. V. 
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goncG on the company’s part, tlio hurt suffered by the 
plahitiff was not nearly or certainly enough connected 
witli it to give him a cause of action. It** was an accident 
'wliicli iniglit no less have happened '‘if the carj^ngo had 
not been overcrowded at all. 


TNoh- 
; liubiliiy 
for coii- 

StHillCTKM ‘H 
of llUllSUIll 
Htjllo of 
things; 

Bbjlh V. 
iilrmimj- 
hnm 
U 'itbr- 
works Co. 


S/nn'p V. 

Powell. 


Unusual eonditions bmughC about by severe frost have 
more tlian f)nco bee’n the occasion of q/:cidenis on which 
untenable claims for compensation have been founded, tlio 
(Jourts liolding that the mishap was not sucli as the ])art;]^ 
(barged with causing it by his nogligchce could reason- 
abl}^ he (‘xpoet(Ml to X)rovidc against. In the niemorablo 
“ OliiK'ai^ winter ” of 185 1-5 a ^tiro-plug attaclied to one 
of the mains of the liirmingliam WaterworVs Company 
was derang(id by tlio Irost., the expansion of superlicial ice 
foniing out tlio ]dug, as it afterwards st^emod, and the 
wat(4’ from th(i iriaiii In^ng danirhod by inerustc'.d ice and 
snow above. The oscajang water <!*ohnd its wjiy tlirough 
the ground into the cellar of a privaio hoiiso, and the 
oc('upior sought to iM'cover from the oompniiy for the 
damage. The (^ourt held ibat the acciihait was niaiiifesily 
an extraordhuiry one, and •beyond any such foresight, as 
could b(^ reasonably reejuirod (/•).• .Hero nothing was 
alleged as (’onsiiluiing a wrong on the conipany’s part 
beyond the morod'act that they did not take extraordinary 
precautions. 

<1 

The later case of Sharp v. l^ovrll (/) goes farther, as the 
story begins ''W'-lth an act on the (JeCendant's part whicli 


(/•O Jihjih V. I)irmhu/ham WtUer- tlio oase is iiistniclive for coni- 

worJxs Co. (ISol)) l\ Kx^ 781, 25 paiiMm with tlio others hero cited. 

Ij. ,T. FjX. 212. Tlio queslioii was Cp. Mayiie on BainajiCt's, Prefaeo 
iioi really of reinoienessof damau:e, to Uit'’iirs< edition, 
hut wlu'l her there was any evidciieo (/) L. R. 7 C. P. 2^3, 41 L. J. 
of negligoiiee at all; nevertheless G. P. 95 (1872). 
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was a clear breach of the law. IIo caused liis vali to bo 
washed in a i)iiblic street, eoutriiry to the lletropolitan 
Police Act. •Th(? water ran down a gutter, and would iu 
fact (?w) ^biit f or a Iflird •frost which had then set iu for'* 
sometime) liavo ruu fiarnilessly down a grating into llio 
sewer, at a corner some Iwenty-tive yards from whore tlio 
van was waslied. As it Iiai?i)ened)^ tlio gi’ating Avas frozen 
over, tlic water s^T^'ead out and froze* into a slieet. of i(‘e, 
and a led liorse of the plaiutiirs sli])ped tlion'on and l)roko 
i'ls kuee.« ft did not appi^ar that the delVaulant or Ids 
servants know of the stoppage of the grating. TIk'. Court 
thought tlio daniag’o was not “ within tlu^ ordinary eonse- 
quoiieos ” (n) of sueh an act as tlio defoii(iant’s,^not “oiu^ 

Avhieh the d^^’ondant couhr fairly bo e?])i‘eti'd to aniu'ipato 
as likely to ensue from his act ’•(/>): lio “ eoukl not 
reasoiiabl}’^ ho expected to forosoo tliat tlio watiT Avould 
accumulate and freeze at tlio sj^bt Avliero llu) accuhnit 
happened” (^>). 

Some douLt appears to ho east on tlie rule tJms laid (.imsiion, 
doAvn — wliich, it is submitted, -is tlie rigid one — hy Avliat rVl!'hnI!is 
was said a few y(’ars later iu (V/ffwhrr.s {(/). tliouoh 

not*l)y the decision itself, Tliis case raises tlie (juest ion 
wlietlier the liability of a wrong-dt»er may not exh'iid V. 

even to remote and nulihcly eonseipienei's whore tlu' 
original wrong is *l AvilfulLlre.s])ass, or consists in the 
unlawful or caridess use of a dangerous instrument. Tlie 
main facts AVi^ro as follows : — 

1. The defendant Avilliout autliority sot a liairior, lisrily 
armed witli spikes (chovaux-do-friso), aoross a road sidijiiot 
to otlier persons’ rights of way. An opening was at most, 

(///) So Iho Court fo'nul, huviiij^ (//) Utivill i). .J. 

jxnvor to draw’ iijlrU‘U<:o'> of iJit-C ■//; .‘i (i. U. J). rrj7, 47 L. J. 

(u) CJro\o 0. 15. 127 (ISTS). 

{o) Kuitiii^^ J. 
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times left in the middle of the barrier, and was there at 
the time when the mischief liappened. 

2. Tlie plaintiff went after dark along this road and 
through the opening, by tlie invitati6h of the OQCupier of 
one of tlie houses to which the right of using the road 
belonged, and in order to go to that house. 

3. Some one, not the defendant or any one authorized 
by him, liad removed one of the chevavx-de-frise barriers, 
and sot it on end on the footpath. It was suggested, but 
not proved, that this was done by a person entitled to use 
the road, in exorcise of his right to* remove the unlawful 
obstruction. 

4. Ecturning later in the evening from his friend’s 
house, tlie plaintiff, after safely passing through the central 
opening above mentioned, turned on to the foot-path. He 
there came against the chevaux-de-friso thus displaced 
(which ho could not see, the night being very dark), and 
one of the spil^es put out his eye. 

After a verdict for the plaintiff the case was reserved 
for furtlier consideration, and the Court (r) lield that the 
damage was nearly enough connected with tlie def(nidant’s 
first wrongful act — namely, obstructing the road with in- 
struments dangerous to people lawfully using it — for the 
plaintiff to be entitled to judgment. It is nojb obvious why 
and how, if th6 consequence in CVar/,: v. Chamber a was 
natural and probable enough to justify a verdict for the 
plaintiff, that hi Sharp v. Fowell was too remote to be 
submitted to a jury at all.. The Court did not dispute the 
correctness of the judgments in Sharp v. Poicell “ as applic- 
able to the circumstances of the particular case;” but their 

(r) Cockbmii C. J. aiii Mauisty bciu" liable : a position wliiciU is 
J. Tlio point ebiefly argued for clearly untenable (see 8coti v. 
the defendant seems to have been ISlie^icrfT ) ; but the judgment is 
that llie interveutiou of a third of wider scope, 
person’s act i>rovcntcd him from 
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final observations (.s) certainly tend to the opinion *tliat in 
a case of active wrong- doing the ride, is different. Such 
an opinion, it*is sflbmitted, is against the general weight of 
authority^ and agains^lthd principles underlying the autho- 
rities (^). However, their conclusion may bo supported, 
and may hjxve been to some extent determined, by the 
special rule imposing the duty of whai? has been called 
“consummate caution” on persons dealing with dangerous 
instruments. 

Perhaps the real solution is that here, as in IIUI v. New Conso- 
llieer Co.^ tlie kind of harm winch in fact happened might SUturafin 
have been expected, though the precise manner in whicli it 
happened wes determined 'by an extra’fieous accident. If notin 
in this case the spikes had not bcGn disturbed, and tlie stance. ' 
plaintiff had in the dark missed the fr3e space loft in the 
ba/irier, and run against the spiked** part of it, the defen- 
dant’s liability could hbt have been disputed. As it was, 
the obstruction was not exactly where the defendant liad 
put it, but still it was an obstruction to tliat road wliich 
had been wrongfully brought there by him. lie had put 
it in the plaintiff’s way no less than Sliepherd put his squib 
in the way of striking Scott ; whereas in Sharii v. Powell 
the mischief was ni>t of a kind which tlie defendant had 
any reason to foresee. 

The turn taken by the discussion in ClavJc v. Chambera 
was, in this view, unnecessary, and it is to he regretted 
that a considered judgment was delivered in a form tend- 
ing to unsettle an accei^ted rule without putting anything 
definite in its place. On the whole, I submit that, whether 
Clark V. Chambers can stand with it or not^ both principle 

{s) 3 Q. B. B. at p. 338. also, as to consequential liability 

{t) Compare the cases on slander for disregard of statutory provi- • . 
collected in the notes to Vicars v. sions, Gorris v. IScott (1874) L. R. 

WUcocksy 2 Sm. E. Ci Compare 9 Ex. 125, 43 L. J. Ex. 92. 
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and tho current of authority concur to maintain the law 
as declared in Sharj) v. FowelL 

Where a wrongful or negligdnt,act of A., threatening 
Z. with immediate bodily hurt, but not causing such liurt, 
produces in Z. a sudden terror or “nervous shock’’ from 
which bodily illness afterwards ensues, is tliis damage too 
remote to enter into the measure of damages if A.’s act 
was an absolute wrong, or to give Z. a cause of action if 
Jictual damage is the gist of the action?. The Judicial 
Committee decided in 1888 («) that such consequences are 
too remote ; but it is submitted that tho decision is not 
satisfactory. A husband and wife were driving in a buggy 
across a level railway crossing, and, through" the obvious 
and a'dniilted negligence of tho gatekeeper, tho' buggy was 
nearly but not quite run down by a train ; tho Imsband 
“ got the buggy across the line, so that tho train, which 
was going at a rapid speed, passed close to the back of it 
jind did not toucli it.” The mfo then and there fainted, 
and it was proved to the satisfaction of tho Court below 
“ that she received a severe nervous shock from tho friglit, 
and that the illness from which she afterwards sufCcred 
was tho consequence of the fright.’” It may be conceded 
that tho passion of fear, or any other emotio’^ of tho mind, 
however painful and distressing "it^bo, and liowevor reason- 
able the apprehension which* causes it, cannot in itself bo 
regarded as measurable temporal damage ; and that the 
judgment appealed from, if and so far as it purported to 
allow any distinct damages for “illental injuries” («), was 

(^^) Victorian Rcnlway Commis^ The physical injuries were suh- 
siom-rs V. (JouUas, 1 3 App. Ca, 222, siantial onou^^h, for they included 
57 L. J. P. C. 69. a miscarriage (ibid.). Whether that 

(.r) It IS by no means clear that was rcaUy duo to tho fright was 
such was tho intention or effect. eminently a question of fact, and 
See tho report, 12 V. L. R. 895. this was not disputed or discussed. 
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erroneous. But their Lordships seem to have treated this 
as obviously involving the further proposition that physical 
illness caused by it)asonahle fear is on the same footing. 
This does pot follow. • The truo question would seem to ho 
whether the fear in wliich the plaintiff was put by tlie 
defendant’s wrongful or negligent coinluot was such as, in 
the circumstances, would natiirally bo sulforod by a person 
.of ordinary courago^and temper, and such as might there- 
upon naturally and probably lead, in tlio plaintiff’s case (//), 
to the physical effects complained of. Fear* taken alone 
falls short of bein‘g actual damage, not because it is a 
remote or unlikely consequence, but because it can be 
proved and measured only* by physical effects. Tlie 
opinion of the Judicial Ooinmittco, outside the colony of 
Victoria, is as extra-judicial as the contrary and (it is 
submitted) better opinion expressed ii\ two places (;:) by 
Sir James Stephen as to the possible commission of 
miu’der or manslaughte1>. by the wilful or reckless inflic- 
tion of “nervous shock.” And if the reasoiiing of the 
Judicial Committee be correct, it becomes rather difhcult 
to see on what principle assault without battery is an 
actionable wrong (r<^). 


{}j) This must bo so unless wo go 
back to tho okl mi^thod 

of a fixed sciilo of coiniiGiisation . 
So, as regards tho mcahuro of 
damages wlien liability is not 
denied, the defendant has to take 
his chance of the jjerson disabled 
being a workman, or a tradesman 
in a small way, or a i)hysician with 
a largo practice. 

{z) Dig. Or. Law, note to art. 
221 ; Hist. Or. Law, iii. 6. 

(a) Cp. Mr. Beven^s criticism of 


this case, rrinciples of the Law of 
Nogligcnco, CG — 71. As ho justly 
points out, it has never been quos- 
,tioncd that an actio7i may lie for 
damage done by an animal which 
has b(;on frightcuod by th(3 defen- 
dant’s negligcjit act: MinwheHivr 
Smith Jn.li. Co. v. IhilUirton (ISC-'l) 
14 C. B. N. S. 5-1 ; Sinikin v. Z. 4’ 
iV. ir. a. Co. (1888) 21 Q. B. Div. 
453 ; 59 L. T. 797 ; Brown v. EaUern 
and Midlani^h It. tb. (1889) 22 Q. B. 
Div. 391 ; 58 L. J. Q. B. 212. 
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CHAPTER III. 

PERSONS APFEOTED BY TORTS. 


; Personal 
1 status, as 
a rule, 
imma- 
terial in 
law of 
tort : l)ut 

Cllpauity 

in fact 
may be 
material. . 


1.— Limitations of Personal Capacity. 

In the law of contract various grounds of personal dis- 
ability have to be considered with some care. Iiifants, 
married women, lunatics, are in dilferont degrees and for 
different reasons inoaxiable of the duties and rights arising 
out of contracts. Li the law of tort it is otherwise. 
Generally speaking; there is no limit to personal capacity 
either in becoming liable for civil injuries, or in the power 
of obtaining rodi’ess for them. -It sconis on principle 
that where a i)articular intention, knowledge, or state of 
mind in the person charged as a wrong-door is an element, 
as it sometimes is, in conscituting the alleged wrong, the 
age and mental capacity of the person may and should "be 
taken into account (along with other relevant cireum- 
stances) in order to ascertain as a fact whether that in- 
tention, knowledge, or state of pirnd was present, l^ut in 
every case it would be a question of fact, and no exception 
to the genosal rule would be established or propounded («). 
An idiot would scarcely be held answerable for incoherent 
words of vituperation, though, if jittered by a sane man, 


(«) Ulpiaii, in D. 9, 2, ad log. cst voKssimum. . . . Quod si 

Aquil. 5, § 2.' Quaerimus, si impubes id fccerit, Labco. ait, quia 

furiosus damnum dederit, aii Icgis furti tonctur, teneri et Aquilia 

Aquiliae actio sit ? Et Pegasus cumv ct hoc puto verura, si sit 

negavit; quae enim in oo culp.a sit, iam iniuriae capax. 

cum suae mentis non sit ? Et hoc 
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they miglit be slander. But this would not help a inono- 
maniao who should write libellous post-cards to all the ' 
people who had I’efusod or neglected, say to supjdy liini 
with fund^ to recover ^tlie Orow^n of England. The amount > 
of dfimages recovered might be reduced by reason of the? 
evident insignifioanco of such libels; but that would bo 
all. Again, a mere child could not be held accountable 
for not using the discretion of a man ; but an infant is 
certainly liable for all Avrongs of omission as avoII as of 
commissidli in nlatters where he Avas, in the common 
j)lirase, old enougTi to know better. It is a matter of 
common sense, just as we do not expect of a blind man 
the same actions or readiness to act as of a seoing'man. 

There exist partial exceptions, however, in tlie case of Tartial or 
convicts and alien enemies, and apparent exceptions as to oxcop-^^ 
in Wts and married Avomcn. ^ * 


A convicted felon Avhose sentence is in force and unex- Convicts 
pired, and wlio is not “lawfully at largo under any euemios. 
licence,” cannot sue “for the recovery of any i)roperty, 
debt, or damage whatsoever ” {h). An alien cneiny cannot 
sue in his own right ill any English court. Nor is the 
operation of tlu) Gtatute of Limitations suspended, it 
seems, by the personal disad)ility (r). 

r 

With regard to infan’ts, there were certain cases under Infants : 
the old system of pleading in Avli&ch there was an option to 
sue for breach of contracL or for a tort. In sucli a (}ase an inclircctly 

OllfoTCt^cl 

infant could not be made liable for what Avas in truth a by 

‘ in tort. 


(i) 33 & 34 Viet. c. 23. ss. S, 30. 
Can he sue for an injunction r* Or 
for a dissolution of inarrifig’o or 
judicial sei)aration ? 

r. 


(c) See Do Wahl v. llraanc (IS.OG) 
1 H. & N. 178, 25 L. J. Vjx, 343 
(alien enemy : tljo law must he the 
.same of a convict). 

E 
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Limits of 
tlic rule : 
in(loi)ou- 
dent 
wrong's. 


Infant 
shall not 
take ad- 
viintiige of 
his own 
fraud. 


broach of contract by framing the action ex delicto. “ Ton 
cannot convert a contract into a tort to enable yon to sne 
an infant: Jenningn y. RundalV^ {d). And the principle 
goes to this extent, that no action lijos against an infant for 
a fraud wlicreby he has induced a person to contract with 
him, such as a false statement that he is of full age (e). 


I But where an infant commits a wreng of which a con- 
tract, or the obtaining of something under a contract, is 
the occasion, but onlj^^ the occasion, ho is liable. In 
Bur Hard v. dlaggia (/), the defendant in the County Court, 
an infant undergraduate, hired a horse for riding on the 
express 'condition Ihat it was not to bo used for jum^iing ; 
ho Avont out wiih a friend who rode tins horse by his de- 
sire, and, making a .cut across country, they jumped divers 
heclg(>.s and ditclies', and the horse staked itself on a fence 
and was fatally inj iired. Having thus caused the horse to 
bo used in a manner wholly unauthorized by its owner, 
ihe defendant Avas hold to have committed a mere trespass 
or ‘‘ independent tort” (</), for Avhich he Avas liable to the 
owner apart from any question of contract, just as if ho 
had mounted and ridden tlie horse Avithout hiring or leave. 

Also it lias been established by various^fjocisions in the 
Court of Cliancery that an infant cannot take advantage 
of his own fraud: ’’ that is, ne maybe compelled to specific 


[if] 8 T. R. 335, 4 R. R. 680, 
thus cited by Parke B., Fair hurst 
V. Liverpool Addphi Loan Assoeia^ 
lion (1854) 9 Lx. 422, 23 L. J. Ex. 
103. 

{r) Johnson v. Tic, 1 Sul. 258, &c. 
Seethe report fuUy cited by Knight 
Bruce, V.-C. (1847) in Siikcman v. 
Dawson, 1 Do G. Sc Sm. at p. 113 ; 
cp. the remarks at p. 110. 


(/) 14 O. B. K. S. 45, 32 L. J. 
0. P. 189 (1803). 

(y) See per Willes J. If the 
baibuent had been at will, the de- 
fendant’s act Avould have wholly 
determined the bailment, and under 
the old forms of pleading he would 
have been liable at the owner’s 
election in caso or m trespass vi H 
armis. See Litt. s. 71. 
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restitution, where that is possible, o£ anything he lias ob- 
tained by deceit, nor can he liold other persons liable for 
acts done on the faith t)l his false statement, which would 
have Ijpen duly done if** the statement had been true (//). 
Thus, where an infant had obtained a lease of a furnished 
house by representing liimsclf '•as a responsible person and 
of full age, the lease was declared void, lind the lessor to 
be entitled to delivery of possession, and to an injunction 
to restrain the lessee from dealing with the fm*nitm’e and 
effects, but not to damages for use and occupation (//). 

As to mairied women, a married woman was by the 
common law incapable of biifding herself^ by contract, and 
therefore, like an infant, she could not* be made liable as 
for a wrong in an action for deceit or tiie lik(', Avhen this 
would have in substance aniounted to making her liable 911 
a contract (?’). In othepcfiscs of wrong she was not uhder 
any disability, tior had she any immunity ; but she had to 
sue and bo sued jointly witli her liusbiind, inasmuch as 
her property was the husband’s ; and tlio husband got the 
benefit of a favourable judgment* arid was liab\v» to the 
consequences of an ad\ersp one. 

Since the Mtifried Wotwbu’s Property Act, . 1882 , a 
married woman can ac(fuire and hold separate property in 
her own name, and sue and be sued without,jotning her 
husband. If she is sued alone, danaages and costs recovered 
against her are payable out of her separate property {k). 

(A) Jemprilrc v. Zanffe (1879) 12 23 L. J. Ex. 163. 

Ch. D. 675; a-nd see other cases in [/c) 45 & 46 Vi8t. c. 75, s. 1. 
the writer’s ‘‘Principles of Con- Tlio rigiit of action by tlio 

tract,” p. 75, 5th ed. • • statute applies to a cause of action 

{i) Zairhurst v. ^Liverpool Adelphi which arose before it came into 
Zoan Association (lS5i) 9 Ex. 422, operation: We/donx. triasloiv {ISSi) 


Married 
women ; 
the com- 
mon law. 


Married* 
Women’s 
Property 
Act, 1882 
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If a husband and wife sue jointly for j)ersonal injuries to 
the wife, the damages recovered are ijie wife^s separate 
proj)erty (/). She may sue her pwu:, husband, if necessary, 
“ for the protection and security of her own separate pro- 
perty ” ; but otherwise actions for a tort between husband 
and wife cannot be entertained (w). Tliat is, a wife may 
sue her husband in an action which under the old forms of 
pleading would have been trover for the recovery of her 
goods, or far a trespass or nuisance to land held by her as 
her separate property ; but she may not sue him in a civil 
action for a personal wrong, such as assault, libel, or injury 
by negligence. Divorce does not enable the divorced wife 
to sue her husband for a personal tort committed during 
the coverture (u). There is not anything in the Act to pre- 
vent a husband ap(l wife from suing or being sued jointly 
according to the old -practice ; the husband is not relieved 
from liability for wrongs cominitited by the wife during 
coverture, and may still bo joined as a defendant at need. 
If it were not so, a married woman having no separate 
property might commit- wrongs with impunity (e). If 
husband jind wife '•are,, now jointly sued for the wife’s 
wrong, and execution issues against the husband’s property, 
a question may possibly be raised whether the husband is 

1 * 

self CG-uld justify entering a house, 
his wife’s ,sci)araie properiy, ac- 
quired as such before oi- since the 
A(d., in which slie is living apart, 
quaere: Weldon v. l)e Bathe (1SS4) 
1-^ Q. B. Div. 339, 54 L. J. Q. B. 
113. 

(#t) FhilUps V. Bavmt (1870) 1 
Q. B. Div. 436, 45 L. J. Q. B. 
277. 

{o) Serola v. Kaitenhirg (18SG) 
17 Q. B. Div. 177, 55 L. J. Q. B. 
375. 


13 Q. B. Div. 784, 53 L. J. Q. p. 
528. In such case the Shitute of 
Liiuiiatioii runs not from the com- 
mitting of th(} wrong, but from the 
commcnccmwnt of the Act: Lotce v. 
Box (1885) 15 Q. B. Div. 667, 54 
L. J. Q. B. 561. 

(l) Beasley v. Roney ^ ’91, 1 Q. B. 
509, GO L. J. Q. B. 108. 

(m) S(‘ct. 12. A trespasser on 
the wife’s scj)a.ratc property cannot 
justify under the husband’s autho- 
rity. Whether the husband him- 
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entitled to indemnity from the wife’s separate property, ^if 
in fact she has any (^j). 


. There i» some autliorify for the doctrine that by the Cgimntn 
commbn law both infants (q) and married women (r) arc illnty oi 
liable only for “ actual torts ” such as trespass, wliicli were 
formerly laid in pleading as contra pacem* oxiA. are not in riodwo- 
any case liable for t9i;ts in the nature oJ deceit, or, in the Hmitcui, 
old phrase, in actions whicli sound in deceit.” lint this 
does not sooiii acceptable on principle. * 

pacnn. 


As to c(^poratiou§, it is evident that personal injuries, (^orpora- 
in the sense of bodily harm.or offence, cjinnot bo inllicted 
ujoon them. •Neither can a corporation be injured in 
respect of merely personal rejnitation. It can sue for a 
libel atfecting property, but not for a tibel pm’porting to 
charge the corporation as a wliolo with comiption, lor 
example. The individifal officers or members o( tlie 
corporation wliose action is reflected on are the only 
proper plaintiffs in such a case (ev). It would seem at 
first sight, and it was long supposed, that a corporation 
also cannot be liable for personal wrongs {t). But this is 


{}>) Sioct. 13, Adiich 'Vxprcsaly 
proAddes for aiite-tiuplial liabilities^ 
is ratluT against ilio existence of 
such a right. 

((/) Johnmi V. Pie, p. 50, mpra 
(a dictum wider than the dccisioii). 

(r) Wright v. Leonard (18G1) 11 
C. B. N. S. 258, 30 L. J. CfP. 
365, by Erie C. J. and Byles J., 
against WiUes J. and Williatns J. 
The judgment of Willes J. seems 
to me conclusive. 

(^■) Mayor of Manchester v. WKU 
Hams, ’91, 1 Q.'?!. 91, GO L. J. Q. 
B. 23. 


(/) Tho difliculty felt in earlicT 
times Avas one 4 )urely of ju’ocess ; 
not that a corporation Avas meta- 
^ysically incapable of doing 
Avrong, but that ^t whs not physi- 
cally amenable to capias or exigent : 
22 •Ass. 100, pi. G7, and other 
authorities collecAI by Serjeant 
Mamiing in the notes to Matend v. 
Monmouthshire. Canal Co., 4 M. & 
G. 462, But it Af as decided in tho 
case just cited (1842) that trcsxmss, 
as earlier in Yarborough v. Lank of 
England (1812) 16 East 6, that 
trover, would lie against a corpora- 
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really J;)art of tlie larger question of the liability of prin- 

^ * t 

cijials and employers for the conduct of persons employed 
by tliem ; for a corporation can act and become liable only 
through its agents or servants* lii that connexion wo 
recur to the matter further on. 

T]io greatest difficulty has been * (and by some good 
authorities still "is) felt in ^'tliose kinds of cases where 
‘‘ malice in fact ’’—actual ill-will or evil motive — has to 
be ])rovcd. 


Respon- 
sibility of 
piiblio 
bodies for 
maujige- 
mont of 
works, &c. 
under 
their 
oontrol. 


Whero bodies of persons, incorporated* or not, are in- 
trusted witli the management and maintenance of works, 
or the performance of other duties of a public nature, they 
are in their corporate or (/?/rt6Y-corporate capacity respon- 
sible for the proper 6onduct of their undertakings no less 
than if they wore private owners : and tliis wlietlier they 
derive any profit from tlie undeftaking or not (if). 

Tire same principle has been appKed to the management 
of a public harbour by the executive go'^ternment of a 
British colony (.r). The rule is subject, of course, to the 
special statutory provisions as to liability and remedies 
that may «xist in any ‘particular case (y). 


tion apfgregato. In Massaohiitiotis 
a coiporation has been held liable 
for the X)ublicatiou nf a libel : 

V. Boston and LoiveU IL Co. (1889^ 
148 Mass. 513. And sec i)cr Lor<l 
Rramwell, 11 Aptp. Ca. ati>. 254. 

(?*) Mcrscij Bocks Trustees v. Gihhs 
(1864-6) L. Ri 1 H. L. 93, 35 L. J. 
Ex. 226 : see the very full and 


careful oi>inion of the judges de- 
livered by niackbum •)., L. R. 1 
■^I. L. pj). 102 sqq., in which the 
previoTM authorities are reviewed. 

(.f) Ectj. V. Williams (appeal 
from Now Zealand) 9 Aj:)!). Oa. 
418. 

(y) L. R. 1 H. L. 107, 110. 
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2. — of a Party^s Death, 

We have next to consider tho effect produced on liabilhj Effect of 
for a m’ong by tho dgathjof either the person wronged or cSior^^, 
the wron^-docr. Thist-is one of the least rational parts of 
our law. The conunon law niaxliii is actio 2 )erf{Oi}a/is ^sluaUs^ 
Dwritur cam 2 ^er 80 )ia, or the right of action for tort is put 
an end to by the death of either partj^,, even if an aclion 
has been commenccfi*in his lifetime. This maxim is ono 
of some antiquity, but its origin is obscure and post- 
classical” Causes of action on a contract are quite as 
much “personal” in the teclinical sense, but, with the 
exception of promises of marriage, and (it secmis) injuries 
to the person by negligent vperfonnancer of a cont^ract, tho 
maxim does ''not apply to these. In cases of tort not 
falling witlfin statutory exceptions, to be presently men- 
tioned, the estate of the person wronged has no claim, and 
that of tho wrong-doer not liable. Where an action- on 
a tort is reformed to arbitration, and one of tho parties dies 
after tlio hearing but before the making of tho award, tlie 
cause of action is extinguished r4)twithstanding a clause in 
the order of reference providing for delivery of tlio award 
to the personal representatives of a party dying before tho 
award is made. Such a" clause is Insensible witli regard to 
a cause of in to^t; the agreement for rof(;rence 

being directed merely^to the mode of irial, and not extemd- 
ing to alter the rights of the ])artics (a), A similar 
rule existed in Roman law, with the modification tliat tho 
inheritance of a man who had inbreased his estate by dolus 
was bound to restore the^ profit so gained, and that in some 
cases heirs might sue b^t could not bo sued (/>). Whether 

t 

(z) Bowen and Fry Fhi- the maxim ^cnorally. 

V. (188S) 20 Q. B. JJiv. {a) Jtowlcer v. livans (1885) 15 

494, 502, 57 J. Q. B. 247 : see Q. B. Div. 505, 54 L. J. Q. B, 421. 
this judgment on tho liistory of (h) 1. iv. 12, de perpetuis et 
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A barbar 
ous rule. 


derived ’■from a hasty following of tho Roman rule or 
otherwise, tlio oominon law know no such variations ; tho 
maxim was absolute. At one time it*’ may have been 
' justified by tlio vindictive and 2'«^?.s7‘-<5riminal character of 
suits for civil injuries. A process wliich is still felt to be 
a substitute for private war may seem inea])able of being 
continued on belialf of or ag&inst a dead man’s estate, an 
impersonal abstraction represented no^ doubt by one or 
more living ]^ersons, but by persons who need not bo of kin 
to the deceased. Some such feeling seems to be implied in 
tho dictum, If one doth a trespass to Ine, and dieth, tho 
action is dead also, because it should bo inconvenient to 
recover against one who was not party to the wrong ” (o). 
Indeed, tho survival of a cause of action was /ho exception 
in the earliest English law (d), 

j 

But when once the notion of vengeance has boon put 
aside, and that of compensation substituted, the rule crefio 
' pononalis morliur cum jursona to be without plausible 
ground. First, as to the liability, it is impossible to see 
why a wrong-doer’s estate ‘should ever bo exempted from 
• making satisfaction fdr Ins wrongs. It is better that tho 
residuary legatee should bo to soiijo extent cut short than 
til at tho person w’ronged should be deprived of redress. 
Tho legatee can. in any case toko only what prior claims 
leave for him, and there would bo*' no liardship in his 
taking subj'oct, to all obligations, ddicio as well as ex 
coniractu, to which his testator was liable. Still less could 
the reversal' o£ the rule be a just cruse of complaint in tho 

tcniporalibus aciioiiibus, 1. An- maxim is nothing but a 

other difference iy favour of the misreading of poenalis. 

Homan law is that death of a party (c) Newton C. J. in Year-Book 

after htls coniestntio did not abate 19 VI. 66, pi. 10 (a.d. 1440- 
tlic action in any case. It has been 41). « 

conjectured that in the (it) 20 Q. B. Div. 503. 
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case of intestate succession. Then as to the rig-lft : it is 
supposed that personal injuries cause no damage to a. 
man’s estate, ^nd*t]ioreforo after his death the wrong-door 
has nothi^jg to account fdr. But this is oftentimes not so 
in fit!^.t. And, in any ease, why should the law, contrary 
to its own principles and maxims in other departments, 
presume it, in favour of \]ie wroiig-floer, so to be? 

Here one may alyiost say that o/miia pro 

{ij)o/i(fforc. Personal wrongs, it is allowed, may ‘‘ operate 
to the temporal injury ” of the personal estate, but without 
express allegation *the 'Court will not intend it (^'), though 
in the ease of a wrong not sirictly personal it is enough if 
such damage appears by necessary implication (/') . The 
burden shoukl rather lie on the Avrong-doer to show that 
the estate Jias not suffered appreciable damage. But it is 
needless to pursue the argument of principle against a rule 
whioli has been made at all tolerable for a civilized coi^ntry 
only by a series of exceptions {(/) ; of which presontry. 

The rule has even been pushed to this extent, that the ExtonHion 
death of a human being cannot bo a cause of action in a iu 
civil Court for a person not claiiliing through represent- 
ing’the person killed, A.:ho in thcbcase of an injury short of 
death would have been entitled to sue. A master can sue 
for injuries done to his seiwant by a wrongful act oi* 
neglect, whereby the service of the servant is lost to the 
master. But if the irj^ury causes the sorv.aiit^s death, it is 
held that the master’s right to compensation is gone (h). 

We must say it is so held, as the deoisionr has not been 


& 

(/') Chamberlain v. Williamson, 2 (^) Op. Bci\jblmni, Tmitos do 

M. & S. at p. 4M. Lcgislatiod, vol. ii. i)t. 2, c. 10. 

(/) Twycross v. Grant (l{i7<,S) 4 (h) Osborn v. Gillett (1873) L. 11. 

C. P. Div. 40. L. J. C. P. 1. 8 Ex. 88, 42 L. J. Ex. 53, dies. 

lliumwell n. 
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ovoiTukd, or, that I know of, judicially questioned. But 
the dissent of Lord Bramwell is enough to throw doubt 
ui)on it. The previous authorities are«inc©nolusive, and 
the reasoniug of Lord Bramwciref (thftn Baron Bramwoirs) 
judgment is, I submit, unanswerable on principle. At all 
events “actio personalis moritur cum persona” will not 
serve in this case. * Hero the f>erson who dies is the servant ; 
his own cause of fiction dies with him, according to the 
maxim, and his executors cannot sue for the benefit of his 
estate (i). But the master’s cause of action is altogether 
a dillerent one. He does not represent or claim through 
the servant; he sues in his own right, for another injury, 
on another estimation of damage; the two actions are 

*' ft . * ° 

independent, and recovery in the one action, is no bar to 
recovery in the othof. Nothing but the want of j)ositive 
authority can bo shown against the action being maintain- 
able. And if want of authority wore fatal, more than one 
modern addition to tire resource'^’ of the Common Law 
must have been rejected (/»•). It is alleged): indeed, that 
“ the policy of the law refuses to recognize the interest of 
one person in tlio death o*f another” (/) — a reasoii which 
would ma^:o life insurance and leases for lives illegal. 
Another and equally absurd roasgu sometimes given for 
the rule is that the value of liuman life is too groat to bo 
estimated in money: in other woids, because 'the compen- 
sation cannot be adequate there shaft be no compensation 

t 

(i) Under Lord CampbeU’s Act of escapiiip;’ the iiiiquilous effect of 

{infra) they have a right of the maxim now in question, by 

suit for the benefit of certain jDer- getting a cause of action in con- 

sons, not tho ostato as such. tract which could bo maintained 

{h) M, g. ColUn v. Wright, Ex. againsV executors) ; lAimUy v. Gye 

Ch. 8E. &B. 647) 27 1/. J. Q. B. (1853) 2 E. & B. 216, 22 L. J. 

215 (agent’s implied warranty of Q. B. 463, which wo shall have to 

authority — a doctrine introduced, consider hereafter, 

by the way, for the very purpose (/) L. R. 8 Ex. at p. 90, arg. 
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V 

at all (m). It is true that tlio action by a master 'for loss 
of service consequential on a \wo\^g clone to his’ servant 
belongs to a* somewhat archaic head of the law which has 
now become almosff anomalous; perhaps it is not tor 
much to sciy that in our own time the Courts have dis- 
couraged it. This We shall see in its due place. But that 
is no sufficient reason for Hiscoimaging tlie action in a 
particular case b}^^ straining the applfcation of a rule' in 
itself absurd. Oaborn v. GlUvlt stands in the book, and 
we cannot actually say it is not law ; but one would like 
to seo the poinf reconsidc^red by the Court of Appeal (;/). 

We now proceed to the exceptions. The first amend- 
ment was uiade ns long ago as B3d0, by tlio statute 
4 Ed. III. c. 7, of which the Englisji version runs thus : 

Item, wlicreas in times past excmitors liavo not had 
actions for a trespass done to their tostaiors, as of Die 
goods and chattels of the same testators c^irried away in 
their life, anil so such trespasses have liithcato remained 
unpunished ; it is enacted tliat the executors in such cases 
shall have an action against tlio tresj^assers to recover 
damages in like manner as tliey, w'aoso exocutm\s they be, 
should have had if they were in life. 

The right was expressly extended to execulors of execu- 
tors by 25 ]^d. III. st. 5, c. 5, and was construed to extend 
to administrators (o)‘! It was held not to include injuries 
to the person or to tho testator’s freehold, and it- does not 
include personal defamation, but it seems to extend t,o all 

V ' 

(m) Tho Roman lawyers, Ijow- («) Cp. Mr. Horace Smilli’s rc- 
ever, scorn to have hold a like view. marks on this case (Smith on Nog- 
“Liheriim corpus imlhim rocipit ligomse, 2nd oil. 2oii}. 
aestimationom : ’ ^ D. 9. 3, de his (<?) »S('o»iioto to case, 9 

qui effud., 1, §6; cf. h. t.,f7f. and Co. Rep. 89 a, vol. v. p. IGl in cd. 
D. 9. 1, si , quadrupes, 3. See 1820. 

Grueher on the Lox Aquilia, p. 17. 


Excop - 
tioiiH : 
Statutes of 
Ed. ITI. 
giving 
oxi'ouiors 
right of 
suit for 
trespasses. 
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other wrongs where special damage to the persoual estate 
is shoAvn {p). 


Of Will. Then by 3 & 4 AVill. IV. c. 45 (a.d. 1833) ^^ctionahlo v 
injuriciHto injuries to the real estate of any person committed Aviihin 
proi^eity. calendar months before liis death may bo sued upon by 
Ills personal representatives, for the benefit of his porsonalj 
estate', witliiii one year after his death : .and a man’s estate* 
can bo made liable, through his ])crsonal representatives, 
for wrongs dcTno by liim within six (‘alcndar montlis before 
Ins death “to another in respect of ‘his* property^ real or 
personal.” In tliis latter case the action must be brought 
against the wrong-doer’s ropresojitatives within six montlis 
after they have entered on their onico. Und'*r tins statute 
the executor of a tenant for life has been held Ijable to the 
remainderman for iVtiste committed during the lenaiicy ((/). 

Nori^^lit Nothing in those statutes affects ^tlie case of a personal 
fordaina^yo iujuiy oaiisiug death, for which according to the maxim 
there is no remedy at all. It has heou attem 2 >tcd to main- 
Hoquoiitial tail! that damage to tho personal estate hy reason of a 

oil j)or- , . . ^ ^ 

soiiMl personal nrjnry, sncli as txpeiisos of medical attendance, 
income through inability to v'ork or attend 
to husiuoss, will bring tho case within J:ho statute of 
Edward 111. Dnt it is hold lhat “where tlie cause of 
action is in substance an iitjury to the person,” an action 
hy porsoiiar representatives cannot ho admitted on this 
ground: the original wrtmg itself, not only its conse- 
quenees, must 'he an injiuy to property (>•). 

(/>) Twi/vrons V. (h'uHt (1878) 4 {q) TTooiUiouse v. Widker (1880) 

C. V. Div. 40, 45, 1^1 E. .T. C. P. 1 : 5 Q. B. Div. 401, 49 L. J. Q. B. 

Jlaichard v. Mltjc (lSS7y 18 Q. B. 009. 

D. 771, 50 L. J. Q. B. o97 ; Otdry G, ]\ It. Co. (1882) 

V. Dalton (1887) 35 Ch. 1). 700, 50 9 Q. B. D. 110, 51 L*. J. Q. B. 453; 

L. J. Ch. 823. cp. Mt'ffffoti v. 0\ It. Co. (1870) 
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Ttiiilway accidents, towards (lie middle of the* present Lord 
centuiy, brought the hardship of the common law rule into Art: 
prominence.* A man who was maimed or reduced to im- 
becility by the iieglig^^nce of a railway company’s servants ^’^oated ’by 
might recover heavy damages. If ho died of his injuries, 
or w^as killed on the si)ot, his family might bo ruintMl, but 
tliere was no remedy. Tins state of things brought about 
ilie passing of Lwl Oampbell’s Act (0 10 Viei. c. OB, 

A. I). 1810), a statute extremely characteristic of English 
legislation (.s). . Instead of abolishing the barbarous rule 
which w-as the root of the mischief complained of, it ere.'ited 
a new and anomalous kind of right and remedy by way of 
exception. It is entitled An Act for compoiipating tlio 
Families of Persons killed by Accidents ” : it confers a 
right of action on the personal representatives of a 2 )ersou 
whose death has been caused by a wrongful act, neglect, 
or default sucli that if deatli had not ensued tliat person 
might have maintaiued aii action ; but tlio right. eohfejTod 
is not for the benefit of the personal estate, but ‘‘f<»r the 
benefit of tlio wife, husband, 2 >arent, and eliild (/) of tlio 


1 Q. B. JJ. 599, 1.1 L, J. Q. U. 557; 

tlio emiiov rase of Uruthhmr v. 
I.ancdsJuye nwl Yorkf^lnrc Jt. f-o, 
(1S7.0 L. H. 10 C. r. iS9, -11 L. J. 
C. I*. I'lS, is (loiibtod, bui 
j^nisliod as bdni^ on an action <»!’ 
conliuct. 

(.v) Tt api)L'ars 1,o liavr' R-on sn^- 
yested by tlio law of Scotland, 
wlii<*h already f^ave a remedy ; sei* 
('ampbell on Ni'g’ligeneo, 2w f2ud 
edit.) ; and /Jkfke v. ll. ('o. 

{1S.V2) 18 Q. H. 9.*}, 21 L. J. Q. B. 
233 (in ar^iiiiieiii for jilainlitn. 

{() “Pai’ent” includes fatlier 
and niotlier, grandfatlie?^’ and 
grandmother, st(*j»fathor and step- 
motlier. “Child” includo.s .son 


and daughter, grandson and grand- 
daiigliter, stepson and stej>ihiugh- 
trr: sect, Jt dcu'S not inidiido 
illegitimato children: Ihvhutsnn\. 
.V, A. R, Co, (I.S03; 2 11. & (1 735, 
33 L. J. J’lv. 91. 'I'lna’c' is no rea- 
son to doidit tliut it incluiles an 
unhorii child. Set' The (ii'oyifo ami 
llu-hnrd (1871) L. Jt. 3 A. A' JO. UJO, 
\vhich, ho\vc\er, is not of judicial 
authority on tins jioint, for a few 
months later (.S'/y/z^/i v. Hyuiyn (1871) 
L. K. G Q. B. 729) the Court of 
Queen’s jtz-nc' In ltl in prohibition 
that till! Court of Admiralty had 
no jurisdiction to (.ntertain claims 
under Lord Laniidjcirs Act; and 
after .some doubt tliis opinion has 
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person whose death shall have been so caused/’ Damages 
have to he assessed according to 11 le injury resulting to the 
^ parlies for wlioso benefit the action is jirought, and appor- 
. tioued between thorn by the jury (n ) . »The nominal plaintiff 
must deliver to the doreiidaiit particulars of those parties 
and of iho nature of the claiiH made on their behalf. 

By an amending^ Act of 186^1, 27 S: 28 Viet. e. 05, if 
tliero is no ptTsoual representative of 1he person whoso 
defith luis beoii caused, or if no action is brought by per- 
sonal represeiilaiives within six months, all or any of the 
persons for Avhosc^ benelit tlio rig] it of ac^tion is given by 
Lord CampbelFs Act may sue in tlieir own names (.r). 


CouHtnio- 
tiou of 
Lord 
ClITlip- 

bt'lPtj Act. 


Tlie priuci])al Act is, inaccurately (‘uliiled to begin with 
(for to a lay reader acddciits'’ iiiight seem fo include 
Inevilabh'. accidents, and again ^ “ accident” does not 
ijuiude wilful wrongs, to which the Act do(»s ap])ly) ; nor 
is this promise much bettered by the performance of its 
enacting part. It is eoiiaiu that llio right of action, or at 
any raio the riglit to eom])onsatioii, giv(ju by the statute is 
not the same whub the person killed would have liad if ho 
had lived to sue for iiis injuries. It is no answer to a 
claim under I^ord (Jamphoirs Aoito 'sliow that tlio deceased 
would not himself luivo sustained ^])ecuuiar) loss. The 
statute . . . gives to the piTsoual represontativo a cause 
of action beyond that whicli the deceased would liave had 


boon liuiilinttL'il .Jiy Hio Houses t)l 
Tiords: iSrirard v. T/ic ?’tnr Cniz 
(I SSI) 10 App. Fa. iVJ, overruling 
T/tf Fmucouki (IS77) 2 P. D. lOS. 

(//) When! a elaii:* of this kind 
38 sat istied hy payment to exceutors 
without an action being brought, 
the Court will apportion tlie fund, 
in procoediuga taken for that x^ur- 


pose ill the Ohanct'iy Division, in 
like inaimrr as a jury eould have 
done: liuhner v. Jl>umvr (1883) 25 
Oh. D. 109. 

(j) Alco, by seat. 2, “money 
X>aul into Court may bo jiaid in 
one sum, without regard to its 
division, into shares” (marginal 
note). 
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if he had survived, and based on a different principle” (j/). 
But the statute does not in terms say on what principle 
the action it gives is to bo maintainable, nor on -Nvhat prin- 
ciple the damages iivo to Ibo assessed ; and ilio only wixy 
to a.^cortain Avhat it does, is to show Avhat it does not 
mean” ( 2 ). It lias’ been decided that some appreciable 
pecuniary loss to the beueiiciaries (so w^e may coiiveiiieiitly 
call the parties fo»'^wlios(^ benefit tlie rigid is created) 
must be shown; lh(?y cannot maintain an action for 
nominal damages*(<^/) ; nor recover wlait is called solatium 
in respect^ of the bodily hurt and sutfering* ol‘ tlie deceased, 
or their (nvn alllictipii [h ) ; they must show a reasonable 
expectation of pecuniary beneiit, as ol‘ rjght or otherwises,” 
had the deceased remained alive. But a legal I'ight to 
receive benefit from liiiu need not bo slioAvn (r). 
the fact that a growai-up son lias b'Oon in tho constant- 
habit of malving presents of money and other tilings tq Ids 
parents, or oven has* occasionally helpinl them iii bad 
times (d), is a ground of cxpiM'tation to bo taken into at?- 
eouiit in assessing the loss sustained, humeral and mourn- 
ing expimsos, liowevor, not being tho loss of any henctit 
that could liave been had by tho deceased person’s continu- 
ing in life, are not admkssible (c).-* 

¥ 

The interests confwretl by the Act on llu'. several hene-- 
ficiaries are distinct. * It is no answer to a claim on behalf 

t 


(//) Erlt' O. J., r>jm V. o'. X. 
li. Co. (lS():i) Ex. Oil. 4 n. & ,S. ul 
p. 400. 

{z) Pollock C. B. in Franl'Vut v. 
s. j:. II. Co. (isoS) a i-i. & N. ut 
p. 213. 

(a) Ditvlovorth v. JoJoisu?i (18o9) 
4 11. & N. 063 ; 29 L. J. Mx. 26. 

(i) Blukey.MidhndlL Co. (18^52) 
18 Q. B. 03, 'll L. .7. Q. B. 233. 
In Scotland it is otlicrwisc : 1 


Mac(p 762, ]». '* 

(f) FrauJdin v. S. F. J!. Co. 
(IN38) 3 11. &X. 211. 

{dj liei/n I iH(j(o/i V. X. F. Ji. Co.y 
9 B. D. 100, 61 L. J. Q. J{. 
496. 

P) Jha/ou V. K. F. Co. (jS6S) 
4 0. B. N.*S. 290, 27 L. .7. C. P. 
227, closely following Fmnhlin v. 
A. F. Ji. Co. 


fnfcroi^ts 
(;1‘ sur- 
vivors 
distinct. 
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The statu- 
toiy cjiuKO 
of af.tion ia 
in anbsti- 
iuiioii, not 
eumulii- 
iivc. 


Scottish 
aiul Aiiie- 
ricunlawa. 


of somtj of a man’s cliildrcn who are loft j) 00 rer that all 
his cliildreu, taken as an undivided class, have got the 
whole of his property (./). 

It is said that the Act does not 'transfer to roprosenta- 
iivos the right of action which the 'person killed would 
Jiave had, “but gives to thd representative a totally new 
rigid of action on <liif crent prlnciidcs ’’ {(j). Novcrthol(3SS 
the cause of action is so far the same'^that if a person who 
ultimately dk)s of injuries caused by wrongful act or neg- 
lect has acc(3pi;ed satisfaction for them "in 'his lifetime, an 
action under Lcjrd OampbeU’s Act is not afterwards main- 
tainable (//). For the injury sued on "must, in the W'ords 
of the Act, be “ such as Avould, if death had not ensued, 
have entitled the i>arly injured to maintain an action and 
recover damages in srospcct tliereof and this must mean 
that he might, immediately before his death have maintained 
an action, wliich, if he had already" recovered or accepted 
compensation, he could not do. 

In Scotland, as we have" incidentally seen, the surviving 
kindred are entitled by t]ie ctunmon laAV to compensation 
in these cases, not only to tlie extent of actual damaga, but 
by way of mhdium. In the ITnitecl States there exist 
almost everywhere statutes go^aerally similar to Lord 
Canipbeirs Act; but tltey differ ccrnsiderably in details 
from that .Act and from one another (/). Tlie tendency 


(/) Vum V. //. X. Ji, Co. fl8u3) 
4 H. & IS. 3!U5, df L. J. Q. B. 377. 
The deet'iisod h:id .settled real estate 
uii his eldest sou, to whom other 
cstntes also pa.ssedias heir-at-law. 
As to "the measure tri diimajyos 
where the deceased has iiLsui*ed his 
owu life for the direct heuelitof the 
plaintiff, see (h'lxnd Trunk R. of 


Canada v. Jennings (ISSS) 13 App. 
Ca. oOO, r>S L. J. V. C. 1. 
if/) 18 Q. B. at p. 110. 

(/O Rtad V. a. E. R. Co. (18GS) 
L. R. 3 Q. B. 555, 37 L. J. Q. B. 
278. 

{i) Cooley on Torts (Chicago, 
1880) 202 sqq. ; Slu *irinan & Red- 
field on Negligence, s.s. 293 sqq. 
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seems to be to confer on ihe survivors, boili in legMation 
and in judicial construction, larger rights than in England- 


In one class of cases tliere is a ri^^lit to re('over against a io 
wrong-doer’s estate, notwithstanding the maxim of actio proporty 
yet not so* as to constitute a formal exception. f'lYivhikc'u 
When it comes to the point of direct conllict, the maxim 
has to prevail. ^ rr.iinsC 

As Lord llansliold stated the rule, ‘‘ where properly is 
acquired wliicli benefits Iho testator, there an action for ihe 
value of the property shnll survive against tlio executor ”(/i). 

Or, as Bowen Tj. J.^has more fully expressed it, the cases 
under this head are those “.in which prppei'ly, or ^lie i>ro- 
ocods or valuOiOf pro])erly, tolonging to anotlior, liavo been 
axq)]’opriated by the deceased i)erson and added to his own 
estate or moneys.” In such eases, inasmueli as the action 
brought by tlio true owner, in wliatover form, is in sub- 
stance to recover iiropcrtj-, the action does not die witli the 
person, but “llio property or the proceeds or value wliich, 
in the lifeiimo of iho wrong-doer, coidd have becai re- 
covered from him, can b(^ traced after his doatli to Ins 
assets” (by suing tlio pcu’sonal ro] >roseutativcs) “and re- 
captured by the rightful owner J here.” But tliis rule is 
limited to the recovery of s])ecifl(; acquisitions or their 
value. It does not include the recovery of diimagos, as 
such, for a 'WTong, though the »vi*ong may liavo increased 
the wrong-doer’s estate in the sense of being, useful to him 
or saving him expense (/). , 


In Arkansas tlio doctrine of actio 
po'sonaUSf &c. axipears to have boon 
■\vliolly abrogated by statute: ib. 
8. 295. 

(4-) JIambhj v. TroU^ 1 CV,\»p. 
375. 


(/) Tlie technical rnlo was that 
executors could not lie sued in 
respect of an uotj^of tlioir testator 
in his lifoCmo in any form of 
action in which the pl(*a was not 
guilty: Jlamhltj v. Trult^ 1 Cowp. 
375. 


P. 


K 
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Tho rule 
liiiiiiod to 
rooovc.'^'y 
of sj^ooific 
property 
or ita 
value: • 
rhiltlps V. 
Jlomfray, 


II K, 'wrongfully gets nnd carries away coal from a mine 
under B/s land, and B. sues for the value of the coal 
and damages, and inquhies are du’ooted, pending which 
A. dies, B. is entitled as against A.’s estate to tho value of 
the coal wrongfully taken, but not to damages for the use 
of tlio passages through which the coal was carried out, nor 
for tho injury to* tho mines ^or tho surface of the ground 
consequent on A/s workings {h). 

Again, A., a manufacture!’, fouls a stream with refuse to 
the damage t)f B., a lower ri])arian owndr } B. sues A., and 
pending tlie action, and more thmi six months after its 
commoncom(3nt (/'), A. dies. B. ])as no cause of action 
against A.’s representatives, for tliere has been no specific 
benefit to A.’s estate, oidy a wrong for Avhidi B. might in 
A.’s lifetime liavo recovered unliquidated damages (Z). 

^J.lie lilfo law holfis of a director of a company who has 
committed himself to false re2)resontations in the pro- 
spoctiis, whereby persons liavo be^h' induced to take shares, 
and liavo acquired a riglit of suit against tho issuers. If 
ho dies before or pending such a suit, liis estate is not 
liable (/). In short, this right against the executors or 
administrators of a wroiig-doer can be maintained only if 
there is “ some benefidal jiroperty or value ca])aljle of 
being measured, followed, and recovered . For the 
rest, tlio dicta of ‘the late Sif (reorge Jessol and of the 
Lords Justices are sucli as to make it evident that the 
maxim wliich. they felt bound to enforce was far from 
commanding their appro^/al. 


(//) rhUlips V. jromfrai/ (1883) 24 
Ch. l^iv. 439, 401, 52 L. J. CIi. 833. 
Till) .lutlioritirs fiilly exaiiiiiii'd 
in the jiulgmeut of 'Bowen jiud 
Cotton L.JJ. As to allowing in- 
terest in such cases, sec rhiUips v, 
llo^iifnuj, ’92, 1 Ch. 105, C. A. 


(i) 3 & 4 Will. TV. c. 42, p. 00, 
above. 

(/.•) KirJc V. Todd (1882) 21 Ch. 
Biv. 484, 52 L. J. Ch. 224. 

Tvi'k V. Gurney (1873) L. R. 
6 n. L. at p. 392. ' 

{m) 24 Ch. J). at p. 403. 
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3. Liability for the Torts of Agents and Servants. 

• *• 

Wlioever commits af^vrofiff is liable for it himself. It is 
no ex^juse that lio 'was acting, as an agent or servant, on 
behalf and for the benefit of another ()i). But that other 
may well be also liable : and many cast»s a man is held 
answerable for wrongs not committed Hby himself. The 
rules of general a].»xtIioation in this kind are those con- 
cerning the liability of a principal for his agovt, and of a 
master for his servant. .Under certain conditions respon- 
sibility goes farther, and a man may have to answer for 
wrongs which, as regards the immediate cause of iho 
damage, are not those of either his agents or his servants. 
Thus we have eases where a man Is S^d)jeet to a ]>ositivo 
duty, and is'held liable for failure to |)orform it. lloro, 
the absolute eharaeier of the duty being once CKstablished, 
the question is not by wlipse haiul an unsuccessful attorn [)t 
was made, wh«lhor that of the jmrty himself, of his servant, 
or of an ^^independent contractor’^ (e), but whether the 
duty has been adequately ]iorformed or not. If it has, 
there is nothing more to bo cousiderod, aiid liability, if any, 
must ‘bo sought in some other (jjiuu’ter (/^). If not, the 
non-i)crformanco in itself, not the causes or conditions of 
non-performaTi(T^, is ilie gi*onnd of liability., Speciiil duties 
created by statute, as •condition^ attached to th(j gmnt of 
oxccpiional rights or otherwise, afford the chief exam])l(?s 
of this kind. Here the liability attaches, irrospectivo 
of any question of agenpy or personal ncglig\.Tic(), if and 

(«) Cullen V. Thomson's Trustees or any other wrong'. 
and Kerr, 4 Macq. 424, 432, “For (o) The tlihiiiiAion will b(i ox- 
tlic contract of agency or .stTvico plained hdow. 

cannot inq^oso any obligation on {p) See //), nun v. frrhsfcr (ISGS) 
tbc ugoui or servant to commit or Ex. Cli. L. R. 4 (i, ]{. 138, 38 
assifst in the committing of fruufl,” L. J. Q. B. 21. 

F 2 


Odiiimand* 
ol^prin- 
1 ‘ipal does 
not oxciiso 
agent’s 
wrong. 


Cases of 
absolute 
]iositivo 
duty 
(list ill - 
guiHliod : 
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t * 

also dutief 
in iiaturo 
of war- I 
ranty. ' 


Modes of 
liability 
forwronj^- 
ful acts, 
&c. of 
otliera. 


wfeen the conditions imposed by the legislature are not 
satisfied (</). 

There occur likewise, though as ah exception duties of 
this kind imposed by the common law. Suclx are the duties 
of common carriors, of owners of dangerous animals or other 
things involving, by their nature or position, special risk of 
liarm to their noiglibom's ; and such, ^o a limited extent, 
is the duty of occupiers of fixed property to have it in 
reasonably safe condition and repair, sb far as that end 
can be assured by the due care oii the part not only of 
themselves and their servants, but of all concerned. 

The degrees of responsibility may bo thus arranged, 
beginning with the mildest : 

(i) For oneself and specifically authorized agents (this 
holds always). 

(ii) For servants or agents generally (limited to course 
of employment). 

(iii) For both servants and indopondeht contractors 
(duties as to safe rej)air, &c.). 

(iv) For everything but vis major (exceptional : some 
cases of special risk, and anomalously, certain 
public occupations). 

Apart from* the cases of ey:6eptional duty whore tlio 
responsibility is in the nature of insurance or warranty, a 
man may be liable for another’s wrong — 

(1) As having authorized or ratified tliat particular 
wrong : 

(2) As standing to the other person in a relation making 
him answerable for wrongs committed by tliat person in 
virtue of their relation, though not specifically authorized. 

The foimer head presents Uttlo or no difficulty. The 


{q) See Grat/ v. Ptaien (18G4) Ex. CU. 6 B. & S. 970, 34 L. J. Q. B. 266. 
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latter includes considerable difficulties of principle, and is 

often complicated with troublesome questions of fact. 

• • 

It scareg needs aulliority to shoAV that a man is liable CDmmand* 
for w'toiigful acts which have been done according to Jiis cation, 
express command or request, or Avliich, having been done 
on liis account and for his benefit, ho haif adopted as his 
o^vn. A tresj^assej: may bo not only he who does the act, 
but w^ho commands or procures it to bo doiu^ . . . who aids 
or assisis in it . . •. or who assents afterw'ards*^ (r)* This 
is not the less so hhean^ci tlio person emjdoyod to do an 
unlawful act may bo employed as an “ indcpcndeiit con- 
tractor,” so that, supposing^it lawful, the om]doyei’ Avould 
not ho liable /or his negligence about doing it. A gas 
company cmjiloyod a firm of contraefors to break o])on a 
public street, Laving therefor no huvftil aulliority or ex- 
cuse; the thing contracted to be done being in itself a 
public nuisance, the company was bold Habit) for 
injury caused^to a foot-passenger by falling over some of 
the earth and stones excavated and heajied up hy the con- 
tractors (n). a ]K)int of im])ortanco to be noted in this 
connexion is that only such acts* hind a principal hy sub- 
sequent ratification as w^ero done the time on the prin- 
cipal’s behalf. Whnt is .done hy the immediate actor on 
his owm account cannot b?3 Effectually adopfod by anotlior; 
neither can an act done in 11 k^ naiue and on Ixbalf ol* 

Peter be ratified cither for gain or for hy Jolni. 
“llatumquis habere non potest, ^quod i]>sius nomine non 
est gestum ” (/). 

(r) Do Grey C. .T. in ’BnrJccr v. Q. U. 42. 

Jiraham (1773) 2 W. Bl. S6G, (^) IVihon v. (1813) 0 

Bigelow, L. 0. 233. M. & G. 23G ; and Sorj( smt Maii- 

(j?) £nis V. S/mffh'ld Gas Consimers ning’.s note, %b. 230. 

Co. (1853) 2 E. & B. 7G7, 23 L. J. 
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Master 
and ser- 
vant. 


Reason of 
tlio mas- 
ttjr’s lia- 
bility. 


Th \3 more general rule governing the other and more 
difficult branch of tlie subject was expressed by Willcs J. 
in a judgment which may now be regarded as a classical 
authority. ‘‘The master is answerable for every such 
wrong of the servant or agent as is committed fii the 
course of the service and for the master’s benefit, though no 
express command or privity of the master bo proved ” (u). 

No reason for the rule, at any rate no satisfying one, is 
commonly given in our books. Its importance belongs 
altogether to the modern law, and it does not seem to be 
illustrated by any early authority (./.*). Blackstono (i. 417) 
is short in his statement, and has no other reason to give 
than the fiction of an “implied_ command.” It is cur- 
rently said, Jtespohdeat superior ; which is a dogmatic 
statement, not an 3xj)lanaiion. It is also said, Qiii facit 
per aiinm facit per se; but tliis is in terms applicable only 
to authorized acts, not to acts thal, although done by the 
agent or servant “in the course of the service,” are speci- 
fically unauthorized or even forbidden. Again, it is said 
that a master ought to he cjireful in choosing fit servants ; 
but if this were the reason, a master could discharge him- 
self by showing that the servant for whose wrong he is 
sued was chosen by him with due care, and was in fact 
generally well, conducted and^' competent .* which is cer- 
tainly not the laAV. , 

A bettcx’ account was given by Chief Justice Shaw of 
Massachusetts. “This rule,” ho said, “is obviously 
founded ou the great principle of social duty, that every 

(?«) Harwich v. English Joint Stock course. 

Bank (1867) Ex. Ch. Li. R. 2 Ex. (se) .Toseph Brown Q.C. in ovi- 
259, 265, 36 L. J. Ex. 147. The denco before Select Committee on 
point of the decision is that fraud Etnploycra’ Liability, 1876, p. 38 ; 
is herein on the same footings Brett L.J., 1877, p. 114. 
as other wrongs : of which in duo 
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man in tho management of his own affairs, whether by 
himself or by his agents or servants, shall so conduct 
them as noi^to injure another; and if he does not, and 
another j^hereby sustains damage, lie shall answer for 
it” ^). This is, indeed, somewhat too widely expressed, 
for it does not in terms limit the responsibility to eases 
where at least negligence iS proved. But no reader is 
likely to suppose tjfat, as a general rule?, either tho servant 
or the master can be liable wliere there is no default at 
all. And tho truK3 xnincixolo is otherwise clearly enounced. 
I am answerable for the wi'ongs of my servant or agent, 
not because ho is authorized by me or x^ersonally ropre- 
seni.s me, but because ho is about my affairs, and I am 
bound to sep that my affairs are conducted with due 
regard to the safety of others. 

Some time later tho rule was x>u.t fey Lord Cranworth 
in a not dissimilar form : the master “ is considered as 
bound to guarantee tlliW. persons against all hurt arising 
from tho carelessness of himself or of those acting under 
his orders in tho course of his business ” (c). 

Tho statement of Willes J. that tho master “ h£is x^^^t 
tho agent in his place to do that class of acts ” is also to 
bo hoted and remembered as jj, guide in many of the 
exuestions that arifio. just view seems to bo taken, 
though artificially and cftscurely expressed, in one of tho 
carhost rex^orted cases on this branch of the law : ‘‘ It 


(//) Fanvell V. lioston and Wo7*~ 
cesie7' Jtadroad Corjm'ation (J842) 4 
Met. 49, and Big-elow L. 0? 688. 
The judgment is also reprinted in 
3 Macq. 316. So, too, M.' Sainc- 
telette, a recent Continental writer 
on the subject, well says: “La 
rcsponsabilitc du fait d’autrui n^est 
pas une fiction inveiiteo par la loi 


positive. C’cst uno exigence do 
Tordro social:” 1^.5 la Responsa- 
bilite et do la Garantie, p. 124. 
Paley (Mor. Phil. bk. 3, c. 11) found 
it difficult to refer the rule to any 
principle of natural justice. 

(z) Bm'iun's Hill Coal Go. v. Meid 
(1858) 3 Macq. 266, 283. 
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shall lob intended that the servant had authority from his 
master, it being for his master’s benefit ” (a). 

The rule, then (on whatever reason founded), being that 
a master is liable for the acts, neglects, and defaults of 
his servants in the ooxu’se of the service, we have to define 
further — 

1. Who is a servant. 

2. What acts are deemed to be in the course of service. 

3. How the rule is affected when the person injured is 
himself a servant of the same mastelr. 

1. As to the first j)oint, it is quite possible to do work 
for a man, in the popular sense;' and even to, bo his agent 
wRh'order purposes, wMiout being liis servant. The relation 

trJji master and servant exists only between persons of wliom 

the pne has the order and control of the work done by the 
other.’ A master is one who not-'^only proscribes to the 
workman the end of his work, but direct'5, or at any 
moment may'direct the means also, or, as it has been put, 
“ retains the power of controlling the work ” (h ) ; and he 
, who does work on those> terms is in law a servant for 
; whose acts, neglects, and defaults, to the extent to be 
specified, the master is liable. Ah ind-dpendent contractor 
’ is one who undertakes to produOO a given rbsult, but so 
that in the actual execution of the work ho is not under 
the order or- control of the person for whom ho does it, 
and may use his own discretion in things not specified 
beforehand. For the acts or omissions of such a one 
about the performance of his undertaking his employer 
is not liable to strangers, no more than the buyer of goods 

(a) Tahcrville v. Stampe (end of (//) ^Crompton J., Sadler v. 
l7tli century) 1 Ld. Raj^ro. 264. lock (185/)) 4 E. & B. 570, 578, 24 

L. J. Q. B. 138, 141. 
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is liable to a person who may be injured by the <5aroless 
handling of them by the seller or his men in the course 
of delivery. *'If the contract, for example, is to build a 
wall, andithe builder "‘“has a right to say to the employer, 
‘I WlU agree to do it, but I shall do it after my own 
fasliion ; I shall begin the wall at tliis end, and not at 
the other; ’ there the relation of master and servant does 
not exist, and th<? employer is not ’ liable ” (r). “In 
ascertaining who is liable for the act of a wrong-doer, you 
must look to the wrong-doer himself or to the first person 
in the ascending lihe Who is the employer and has (jontrol 
over the work. You cannot go further back and make the 
employer of that person liable ” {(f). lie who coriLtrols the 
work is answerable for tho Avorkman; tlio remoter em- 
ployer who does not control it is not answerable. This 
distinction is thoroughly settled in our'law ; tlio difficulties 
that may arise in applying it arc difficulties of ascertaining 
tho facts (e). It may'b'c’ a nice question whether d man 
has lot out the whole of a given work to an “ independent 
contractor,” or reserved so much power of control as to 
leave him answerable for what is done (/), 


(c) Uramwell L. J., Einp\ L. 
1877, p. 58. An exiila-judiiial 
statement, but ntaac on an ooca.<i\ n 
of impoHance by a great aster of 
the common law. 

{d) WiUes J., Murray v. (Jiirrie 
(1870) L. R. 6 C. P. 24, 27, 40 
L. J. C. P. 20. 

(<?) One comparatively early case, 
Bu&h V. Stebimmi^ 1 B. & P. 401, 
disregards the rule ; but tlu-t case 
has been repeatedly oonimcntod on 
with disapproval, and is not now 
law. See the modern authc cities 
well reviewed ih Hillard v. likhard- 


SOM (Sup. Court, Mass. 1855) 3 Gray 
349; and in Bigelow L.O. Exactly 
the same distuyLjtion ajjpears to bo 
taken under tho Code Napoleon in 
fixing the limits within which tho 
very wide languy,geiof Art. 1384 is 
to be apijlicd : Sainctolette, op. cil. 
127. 

(/) Pendlchury (1 875) 

1 Q. B. Div. 36, 45 L. J. Q. B. 3, 
differing from the view of the same 
facts taken by thp Court of Queen’s 
Bench in Taylor v. (Jremhalyh{Wi) 
L. R. 9 Q. B. 487, 43 L. J. Q. B. 
168. 
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, It must bo remembered that the remoter employer, if at 
f any point he does interfere and assume specific control, 
renders himself answerable, not as maste?’, bu?t as principal, 
lie makes liimsclf ‘^dominus \)ro 1:emporo.^’ /Thus the 
liirer of a carriage, diiveu by a coachman who is nrt the 
hirer’s servant but the letter’s, is not, generally speaking, 
liable for harm done by the' driver’s negligence (//). But 
if lie orders, or by words or conduct at the time sanctions, 
a specific act of rash or careless driving, ho may Avell bo 
liable (/i). iiatlier slight evidence of personal interference 
has been allowed as sufiicient in tliis elates of cases (/). 


One material result of this principle is that a person who 
is habitually tlie servant of A; may become, for a certain 
time and for tlie i)uipose of certain work, tlie servant of B. ; 
and this although the hand to pay him is still A.’s. The 
owner of a vessel employs a stevedore to unload the cargo. 
Tlie stevedore emj)loys liis own..?lobourers ; among other 
men, some of the sliip’s crew work for him by arrangement 
with the master, being like the others paid by tlie steve- 
dore and under Ids orders. ^ In the work of unloading 
these men are the servants of tlie stevedore, not of the 
owner (/). 


(y) l^vcn if tlio driver was selected 
by himself: Qtiarman v. liurnelt 
(ISIO) G M. & W. 499. So whAro ti 
vessel is hir<;d Avitli its ci^ew : Duhjdl 
V. Tyrvr (1858) 8 E. B. & E. 899, 
28 L. J. Q. B. 52. So where a con- 
trjKitor liiids horses .‘lud driver..- to 
drriw watering-tarts for a munici- 
pal corporation, the driver of such 
a cart is not the servant of the cor- 
poration: Jones y. Corimration of 
TArrrpool (1885) 14 Q. B. D. 890, 
54 L. J. Q. B. 345 ; cp. Little v. 
Hackett (188G) 116 U.S. at pj). 


37’-"-3, 

fr(i^/) 3fi;LaH(/hAn»v. Pryor (1842) 
4M. &G. 48. 

(i) lb.; Pnryessy. Gray {IS i6) 1 
C. B. 578, 14 L. J. C. P. 181. It 
is diflicult in either case to see proof 
of more than adoption or accpiies- 
ceme. Op. Jones v. Corporation of 
lAverpool (1885) 14 Q. B. D. at 
pp. 893-4, 54 L. J. Q. B. 315. 

(7) Murray Y. Currie (1870) L. 11. 
6 C. P. 21, 40 L. J. C. P. 26. Cp. 
WH(' V. Wayyood, »92, 1 Q. B. 
783, 61 L. J. Q. 391, 0. A. 
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Owners of a colliery, after partly sinking a shaft, agree 
with a contractor to finish the work for them, on tlie terms, 
among other®, tlmt engine power and engineers to work the 
engine are to ho pro^idedfhy the owners. The engine that 
has Jbeen used in excavating the shaft is handed over 
accordingly to tlie contractor ; the same engineer remains 
in charge of it, and is still patd by the owners, but is uiid(>r 
the orders of tlie contractor. Dm’ing^ the continuance of 
the work on those tdrms the engineer is the servant not of 
the colliery owners but of the contractor (/*). 

But where iron-founders execute specific work about 
the structure of a new building under a contract with tlio 
architect, and Avithout any contract with the builder, tliiir 
workmen do pot become servants of the builder 

It is proper to add that the ‘‘powu’ of controlling the 
work’’ which is the legal criterion of the relation oC a 
master to a servant J.i.es not necessarily mean a ].>resont 
and physical ability. Shipowners are answerable for the 
acts of the master, though done under circumstances in 
which it is im])ossible to couinumicate with the owners (in). 
It is enough that the servant is bound to obey the master’s 
directions if and when communicated to him. The legal 
power of control ’s to. ^actual supervision what in the 
doctrine of possession tliL intent to possess is to physical 
detention. But this much is needful: therefore a com- 
pulsory pilot, who is in charge of the vessel independently 
of the owner’s will, and, so far from being bound to obey 
the OAvner’s or master’s orders, supersedes the inaster for 
the time being, is not the owner’s servant, and the statutory 

(/j) jRoarlcey, White lions Colliery ij) Jolmsony ^^indsay K.Q . 

Co. (1877) 2 C. P. Div. 205, 46 T,. j. 371 . 

C. P. 283. {m) S«e Maude and Pollock, Mcr* 

chant Shipping, i. 158, 4th ed. 


“Power of 

couU’ol- 
ling tho 
work” ox.- 
plained. 
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Gxejnptlon of the owner from liability for such a pilot’s acts 
, is hut in affirmance of the common law (n). 

Wliat is^in 2. Next we Iiave to see what is meant by the .course of 
einpiuy- servico or employment. The injury in respect of wMteh a 
master becomes subject to this kind of vicarious liability 
may be caused in the following ways : — 

(a) It may be the natural consequence of something 

being done by a servant witli ordinary care in 
exet3ution of the master’s specific orders. 

(b) It may be due to the servilnt’s*^ want of care in 

carrying on the work or business in which he is 
, employee^. This is the commonest case. 

(c) The servant’s wrong may consist in e/ccess or mis- 

taken execution of a lawful autliority, 

(d) Or it may eVeii be a wilful wong, such as assault, 

provided the act is done on the master’s behalf 
and with the intention of serving his purposes. 
Let us take these heads in order. ^ 


Execution 
of specific 
orders. 


(a) Here the servant is the master’s agent in a proper 
sense, and the master is liable for that which lie has truly, 
not by the fiction of a * legal rn^xim, commanded to be 
done. He is also liable for thy^natdral consequences of , 
his orders, eveii though he wisfied to avoid them, and 
desired his servant to avoid them. Thus, in Gregory v. ' 
P/};^r(a), alright of way was disputed between adjacent 
occupiers, and tho one who resisted the claim ordered a 
labourer to Iffy down rubbish to tJbstruet the way, but so 


(«) Merchant Shipping Act, 1854, scinhlc.that of master and servant 
B. 388 ; The JTallcy (18G8) L. R. 2 for the purpose of creating a duty 
P. C. at X). 201. And sco Marsden to the public: King v. London Im-- 
on Collisions at Sou, ch. 6. On proflcd Cab Co. (1889) 23 Q. B. Div. 
tho other hand there may bo a 281. 

statutoiy relation which does re- (o) 9 B. & C. 591 (1829). 
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as not to toucli the other’s wall. The labourer executed 
the orders as nearly as he could, and laid the rubbish some 
distance froni the wall, but it soon “ shingled down ” and 
ran against the wall, and in fact could not by any ordinary 
care have been prevented from doing so. For this the 
employer Avas held to answer as for a trespass Avhich ho 
had authorized. Tliis is a matter of general luinciple, not 
of any special kind' of liability. No man can authorize a 
thing and at the same time affect to disavow its natural 
consequences ; no 'more than ho can disclaim responsibility 
for the natural consequences of what he does himself. 

(b) Then comes the case of the servant’s negligence in 
the perfonnaTace of his duty, or rather while ho is about comlucfc'of 
his master’^ business. What constitutes negligence does 
not just now concern us; but it must-be established that 
the servant is a Avrong-door, and liable to the plaintiff, 
before any question o± Vaq master’s liability can be 'enter- 
tained. Assuming this to be made out, the question may 
occur Avhether the servant was in truth on his master’s 
business at the time, or engaged on some pursuit of his 
own. In the latter case the master is not liable. “ If the 
servant, instead of doing: that which he is employed to do, 
does something whit)h h^s not employed to do at all, the 
master cannot be said to do it by his servant, and therefore 
is not responsible for the negligence of his servant in doing 
it” (^;). For example^: “If a servant driving a carriage, 
in order to effect some purpose of his own, Avantonly strike 
the horses of another person, . . . the master will not be 
liable. But if, in order to perform his master’s orders, he 
strikes but injudiciously, and in order to extricate himself 
from a difficulty, that will be negligent and careless 

{p) Maulo Mitchell y. Craaemller (1863) 13 C. S. 237) 22 L. J. 

C. P. 100. 
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conduct, for which the master will he liable, being an act 
done in pursuance of tho servant’s employment ” (<?). 

Whether the servant is really bent on his master’s affairs 
or not is ii question of fact, but a question wliich may to 
troublesome. Distinctions i^re suggested by some of the 
reported cases which are almost too fine to be acceptable. 
Tlio princiido, however, is intelligible 'and rational. Not 
every deviation of the servant from the strict execution of 
duty, nor every disregard of particular instructions, will 
be such an interruption of the course of employpicnt as to 
determine or suspend tho master’s responsibility. But 
wliere there is notnnerely deviation, but a total departure 
from the course of. the master’s business^^ so that the 
servant may be said to bo on a frolic of hh own ” (r), 
th(} master is no longer answerable for tho servant’s (3on- 
duct. Two modern cases of tlie same class and j)oriod, 
one on either side of the lino," Anil illustrate this dis- 
tinction. 

In Whaiman v. Peqrmi (.s*), a carter who was employed 
by a contractor, having the alloAvanee of an liom^’s time for 
dinner in In’s day’s wort, but al/^o having orders not to 
leave his horse and cart, or ^no place ^,whero he was 
employed, happened to live hard j^y. Contrary to his 
instructions, he Avent home* to dinner, and left tlie horse 
and cart unatt«&nded at his door ; the horse ran aAvay and 
did damage to tho plaintiff’s railings. A jury was held 
warranted in "^finding that the carman was throughout in 
the course of his employment as the contractor’s servant 

(7) Croft V. Alison (1821) 4 B. & cas^e, but of ten cited with approval ; 
A. 690. see liimjs v. Poulsom (1873) L. It. 8 

(r) Barko B., Joel v. Jforison C. P. at p. 507, 42 L. .T. C. P. 302. 
(1834) 0 C. & V. 503: a nisi prius (s) L. It. 3 C. P. 422 (18GS). 
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acting within the general scope of his authority ih coji- 
duct the horse and cart during the day (t). 


In Storm/ v. Ashton («), a cannan was returning to his Storey y. 
employer’s office with returned empties. A clerk of the 
same employer’s who was with him induced him, when lie 
was near home, to turn olt in another direction to call at 
a liouse and pick uposomething for tlie clerk. While the 
coalman was diiving in this direction he ran over tlio 
plaintifE. The Court held that if tlio carman “ had heeii 
merely go\ng a roundahout way homo, the master wouhl 
have boon liable ; but ho had started on an entirely new 
journey on his oavii or his fellow-scrviyut’s ace(ju]it, and 
could not in **any way be said to be carrying out his 
master’s employment” (in). More lately it has been held 
that if the servant begins using his master’s property for 
purposes of his own, the fact that by way of aftertliouglit 
ho does something for l\ts master’s purposes also is not 
necessarily such a “re-entering upon his ordinary duties” 
as to make the master answerable for him. A jouriu'y 
undertaken on the servant’s own account “ (iannot by the 
mere fact of the man making *a pretence of duty by 
sto])ping on his way be converted 4nto a journey made in 
the course of his employ ni^int ” (y). 

The following is a curious czamj)lo. A carpenter was inmamn 
employed by A. with B'.’s permission to work for him in a 

(^) Ryles J . at p. 425. 

(««) (1869) L. R. 4 Q. IB. 470, 38 
L. J. Q. B. 223. Mitchell v. Crass- 
wellevy cited on p. 77 j was a very 
similar case. 

(«;) Lush J. at j). 480. It was 
“ an entirely now and independent 
journey, which had nothing^ at all 
to do with his employment:’^ 


Cockhum C. J. “Ei*cry step he 
drove was away from Ids duty: ” 
Mcllor J,, ibid. But it could have 
made no dilforcnco if the accident 
had happened u.i he was coming 
hack. Reo the next ease. 

(y) Haymr v. Mitchell (1877) 2 
C. P. D. 357. 
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sliod belonging to B. Tliis carpenter sot fire to tlie slied 
in Hgliting his pipe with a shaving. His act, though 
negligent, having nothing to do with the jjurpose of his 
employment, A. was not liable to B.'(s). It dors not seem 
difficult to pronounce that lighting a pipe is not fn the 
course of a carpenter’s employment;" but the case was one 
of difficulty as being complicated by the argument that A., 
liaving obtained a gratuitous loan of ihe shed for his own 
purposes, was answerable, without regard to the relation of 
master and' servant, for tlie conduct of persons using it. 
This failed for want of anything to show that A. had 
acquired the exclusive use or control of tlFe shed. Apart 
from tliis, the fac^s come very near to the case which has 
been suggested, but not dealt with by tlie Courts in any 
reported decision, of a minor opening his safety-lamp to 
got a light for hisTpipc, and thereby causing an explosion; 
where it seems clear that the employer would not be 
held liable” W. 

(c) Another kind of wrong which may be done by a 
servant in his master’s business, and so as to make the L 
master liable, is the excessive or erroneous execution of a 
lawful authority. To ostablisli a right of action against 
the master in such a case it mu it be* shown that (a) the , 
servant intended to do on behalf of his master something 
of a kind which ho was in fact authorized to do ; (/3) the ' 
act, if done in a proper manner, oi’ under the circumstances 
erroneously supposed by the servant to exist, would have 
been lawful.’ 

The master is chargeable only for acts of an authorized 
class which in the particular instance are wrongful by 

(s) JFilliams v. Jones (1865) Ex. bUr^i JJ. 

Ch. 3 H. & 0. 256, 602, 33 L. J. («) R. S. (no-',/ Mr. Justice) 
Ex. 297 ; (Uss. Mellor and Black- Wright, Einp. L. 1876, p. 47. 
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reason of excess or mistake on tlie servant’s part! l|]or 
acts Avhicli he has neither authorized in kind nor sanctioned 
in particular he i^ not charjgeahlo. 

M(»st of the cases on this head have arisen out of acts of 
railway servants on behalf of the companies. A porter 
whoso duty is, among other tilings, to see * that passengers 
do not get into 'strong trains or carriages (but not to 
remove them from a wrong carriage), asks a passenger who 
has just taken his seat where he is going. The passenger 
answers, “To Macclesfield.” The porter, thinking the 
passenger is in the wrong train, pulls him out ; but the 
train was in fact going to Macclesfield, end the passenger 
was right. On these facts a jury may well find that tlie 
porter was acting within his general authority so as to 
make the company liable (5). Here tire both error and 
excess in the servant’s action : error in suj)poslng facts to 
exist -which make it pfop'or to use Iiis authority (namely, 
that the passenger has got into the wrong train) ; excess 
in the manner of executing his authority, even had the 
facts been as ho supposed. But they do not exclude tlie 
master’s liability. 

“ A person wlio puts another ir his i)laco to do a class 
of acts in his absenoi necessarily leaves him to determine, 
according to ffre circumstances that arise, when an act of 
that class is to be done, and trusts him for the manner in 
which it is done ; and consequently ho is held 'responsible 
for the wrong of the person so intrusted eitlior in the 
manner of doing such an act, or in doing' such an act 
under circumstances in which it ought not to have been 
done ; provided that what was done -was done, not from 

{b) BayleyY* Manchester^ 278, in Ex. CIi, 8 0. P. 148, 42 

and TAneolnsIwj JR. Co. (1872-3) L. J. C. P, 78. 

L. R. 7 C. P. 416, 41 E. J. C. P. 

P. G 
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any caprice of tho servant, but in the course of the em- 
ployment” (c). 

Sei/motir v. Grecnivootl (d) is another inustfative case of 
this class. The guard of an omnibus removed a^passenger 
whom ho thought it proper to remove as being drunken 
and offensive to the other passengers, and in so doing used 
excessive violence. Even if 'he were altogether mistaken 
as to the conduct and condition of .the passenger thus 
removed, the owner of the omnibus was answerable. ‘‘The 
master, by giving the guard authority to remove offensive 
passengers, necessarily gave him authority to determine 
whether any passenger had misconducted himself.” 

Another kind of case under this head is where a servant 
takes on himself id' arrest a suj)posed offender on his 
employer’s behalf. Hero it must bo shown, both tliat the 
arrest would have been justified if the offence had really 
been committed by tlie party arrested, and that to make 
such an arrest was within the employment of tho servant 
who made it. As to the latter point, liowever, “ whore 
there is a necessity to have a person on the spot to act on 
an emergency, and to d*eterraine whether certain things 
shall or shall not be done, tlie fact that there is a person 
on the spot who is acting as if h^3 had express authority is 
prima fade evidence that he had authority (r?). llailway 
companies have accordingly been held liable for wrongful 
arrests made by their inspectors or other officers as for 
attempted frauds on the (company punishable under statutes 
or authorized by-laws, and tho like (/’). 

(f) PorWillos V. J/a«- (c). Blackburn J.jJfoorev.J/isicop. 

Chester, Slutfftcld, and Lincolnshire 7i’. 6'o. (1872) Ii. R. 8 Q. B. 36, 39, 
M. Co., li. R. 7 C. P. 418, 41 L. J. 42 L. J. Q. B. 23. 

C. P. 278. •*/) Ib., foUowing Qoff v. G. N. 

(d) 7 H. & N. 355, 30 L. .7. Ex. R. Co. (1861) 3 B. & E. 672, 30 
189, 327, Ex. Ch. (1861). 1>. J. Q. B. 148. 
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But the master is not answerable if the servant takes nn Actwhoiiy 
himself, though in good faith and meaning to furthor the autiiSrity, 
master’s interest, that whijh the master has no right to do 
oven if th^ facts were as tlie servant thinks them to be: as * 
whers a station-master arrested a passenger for refusing to 
pay for the carriage of a horse, a thing outside the com- 
pany’s poAvers ((/). The same Aile holds if the particular 
servant’s act is plainly beyond his authority, as Avhere the 
ofEcer in charge of a railway station arrests a man on sus- 
picion of stealing the company’s goods, an act which is not 
part of the company’^ general business, nor for their 
apparent benefit {h)^ In a case not clear on the face of it, 
as where a bank manager commences a yrosecutioi^ which 
turns out to be groundless, for a supposed theft of the 
bank’s prop^’ty — a matter not within the ordinary routine 
of banldng business, but wliich might in the particular 
case be within the manager’s authority — tlio extent of .the 
servant’s authority is a qt^stion of fact('/). Much must 
depend on the* nature of the matter in which the autJiority 
is given. Thus an agent entrusted wjth general and ample 
powers for the management of a farm has been held to be 
clearly outside the scope of his authority in entering on 
the adjacent OAvner’s land on the ®ther side of a boundary 
ditch in order to cut underwood Avhich was clioking the 
ditch and lihidering the drainage from the farm. If he 
had done something on his eitiployor’s OAvn land Avhich 
was an actionable injufy to adjacent laud, •the employer 
might liave been liable. But it «vas thought lyiAvarrant- 
able to say ‘‘ that an agent entrusted with authority to bo 

{(/) roultoii V. l. S. ir. R.*Co. Jt. (Jo, (1870) L. R. 6 Q. B. G5, 40 
(1867) L. R. 2 Q. B. 534, 30 L. J. L. J. Q. B. 55. t 
Q. B. 294. (i) Bank of Hew South Wales v. 

(A) Bdtvarib y. ^ H. W.BfSo. Owston (1879) (J. C.) 4 App. Oa. 

(1870) L. E. 6 C. P. 446, 39 L. J. 270, 48 B. J. P. C. 25. 

0. P. 241 ; (ip. Allen v. 1. ^ S. 11'. 



'84 


PEItSONS AFFECTED BY TORTS. 


Wilful 
trospasacs, 
&c. for 
mastor’s 
purposes. 


exercised over a particular piece of land has authority to 
commit a trespass on other land ’’(,/). More generally, 
an authority cannot be implied, for acts not" necessary to 
protect the employer’s property, sip^Ii as arresting a cus- 
tomer for a supposed attempt to pass bad money (A). ’’ 

(d) Lastly, a master may be liable oven for wilful and 
deliberate Avrongs committed by the sorwant, provided they 
be done on the master’s account and for his purposes : and 
this, no less than in other cases, althdugli the servant’s 
conduct is of a kind actually forbidden by the master. 
Sometimes it has been said that a master is not liable for 
the “wilful and» malicious” wrong of his servant. If 
“malicious” means “committed exclusively foe the ser- 
vant’s private ends,” or “malice” moans “privoto spite” {!), 
this is a correct statement; otherwise it is contrary to 
modern authority. The question is not what was the 
nature of the act in itself, but wiietlier the servant intended 
to act in the master’s interest. 

This Avas decided by the Exchequer Chamber in Limpiis 
V. London General Omnibus Compantj [m), Avhere the de- 
fendant company’s driver had obstructed the plaintiS’s 
omnibus by pulling aci>oss the road in front of it, and 
caused it to upset. lie liad 2:)riuted instructions not to 
race Avith or obstruct other omnibuses. Martin B. directed 
the jury, in effect, that if the driver acted in the way of 
his employment and in the supposed interest of liis 
employer? as against a rival in their business, the eni- 

(j) Bolbujhroke v. Bwindon Local (1) See per Blackburn J., 1 II. & 
Board (1874) L. R. 9 C. P. 675, 43 C. 543. 

L. J. C. r. 575. ^ {m) 1 H. & 0. 626, 32 h. J. Ex. 

(/j) Abrahams v. Lealcin, ’91, 1 34 (1862). This and Seymour v. 
Q. B. 51C (0. A.), 60 L. J. Q. B. Grehtwood (above) overrule auy- 
238. thing to tho contrary in McManus 

V. CrieJeett, 1 East, 106. 
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j)loyers were answorable for liis conduct, but tlioj^ wore 
not answerable if lie acted only for some purpose of liis 
own : and tins was approved by tlie Court ())) above. Tlie 
driver was employed not only to drive the omnibus, but 
alsolto got as much money as he could for his master, and 
to do it in rivalry witli other omnibuses on tlie road. TIio 
act of driving as lie did is not inconsistent with his em- 
ployment, when OM»[)lainod by his desire to get before the 
otlier omnibus.” As to the company’s instructions, “the 
law is not so futiro as to allow a master, by giving socrot 
instriictiqjis to his servant, to discharge liimself from 
liability ”(o). 

j That an ctnployer is liable for frauds of his servant Fraud of 
I comniittod ^vitliout authority, but in^ the course of the servant 
] service and for the enijiloyer’s purposes, Avas established 
[ with more diiliculty; for it seemed harsh to ini] )uto ^deceit 
to a man personally innoebnt of it, or (as in the deeisivo 
cases) to a coiporation, Avhieh, not being a natural jierson, 
is iueapabl(3 of personal Avrong-doing (p), J5ut Avlien it Avas 
fully realized that in all these casejs the master's liability 
is imposed by the policy of the law without regard to per- 
sonal default on his^jiart, so that* liis express command or 
privity need not be shoAvp; it w^as a nG(?essary consequence 
that fraud should be on the same footing as any otlier 

AVTong({^). So the matter is handled in our leading 

• • 

(n) Winijims, Crompton, Willo.s, cuiimraiion ho investod willi either 

By les, Blackburn JJ., diss. W^g^ht- rights or dutios exT’-ept through 
man, J. natural jicrsons who are its agents. 

(o) 'Willes J. 1 H. & C. at p. 539. Cp. Jiritish Multml lianicing (Jo, v. 

{p) This particular diiiiculfcy is Charmvood t'orcU JL (Jo. (1887) IS 

fallacious. It is in truth neither Q. B. Ihv. 7M,^6 L. ,T. Q. B. 449. 
more nor less easy to think of a (^) It inakes no dill'crcncc if the 
corporation as deceiving (or Being fraud includes a forgery : Shaw v. 
deceived) than as having a con- Purl Philip Gold Mining Co. (1884) • 

senting mind. In no case can a 13 Q. B, D. 103. 
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authority, tlio judgment of the Exchequer Chamber 
delivered by Willes J. in Barwiek v. English Joint Stock 
Bank, 

“ With respect to the question, whether a principal is 
answerable for the act of his agent in the course of his 
master’s business, and for his master’s benefit, no sensible 
distinction can be drawn between the case of fraud and 
the case of any other wrong ” (r). 

This has been more than once fully approved in tlie 
Privy Council (.v), and may now be taken, notwitlistanding 
certain appearances of conflict (t), to have the approval of 
the House of Lords also (//•). What has been said to the 
contraiy was oitiicr extra-judicial, as going beyond the 
ratio decidendi of the House, or is to be accepted as limited 
to the i)articular case where a member of an incorporated 
company, not having ceased to be a member, seeks to 
charge the company with the fraufl of its directors or other 
agents in inducing him to joihlt (.r). 

But conversely a false and fraudulent statement of a 


(r) (1867) L. R. 2 Ex. p. 265. 
(») Maelcay v. Cimimm'cial Jianic 
of New JBrumivicJc (1874) L. il. 6 
P. C. 412, 43 L, J. P. C. 31 7 Swire 
V. branch (1877) 3 App. Ca. 100, 
47 L. J. P. C. 18." 

(<) Addle V. Western Jiunh 
Scotland (18(5,7) E. R. 1 Sc. & D. 
145, dicta at i)p.' 168, 166, 107. 

{a) Jfoiddstvorth v. Citfj of Olas~ 
f/ow Jian/c (1880) 5 Ajip. Ca. 317. 

{x) 11)., Lord Sclboriic at p. 326, 
Lord Ilatlicrloy at p. 331 ; Lord 
Blackburn’s languago at p. 339 is 
more cautious, pcrliaps for the very 
reason that ho was a party to the 
decision of Barioich v. JEngllnh 
Joint Stock Bank. Shortly, the 
shareholder is in this dilemma: 


while ho is a member of the com- 
pany, lio is damnified by the alleged 
deceit, if at all, solely in that he is 
liable as shareholder to coutribute 
•«o the company’s debts ; 1 -liis liabi- 
lity being of the essence of a share- 
holder s iiosition, claiining com- 
peiisaiiit)!! from iho company for it 
invo'lvos him in a new liability to 
contribute to that comi)cnsation 
its('lf, which is an absurd cii-cuity. 
But if his liability as a shareholder 
has ceased, he is no longer damni- 
fiea. Therefore restitution only 
(by rescission of his contract), not 
cgmi)onsation, is the shareholder’s 
remedy as again^ the company: 
though the fraudulent agent re- 
mains personally liable. 
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servant made for ends of liis own, though in answer to a 
question of a kind ho was authorized to answer on his 
master’s behalf, will not^rcnder the master liable in an 
action for deceit (y). • 

TlTe leading case of Merscj/ Bocks Trustees v. Gihhs (z) 
may also be referred to in this connexion, as illuslrating 
the general principles according to which liabilities are 
imposed on corporations and public bodies. 

There is abundant authority i]i partnership law to show Liability 
that a firm is aiisvVerablo for fraudulent niisajqu’opriation frau^f 
of funds, and the lilco, committed by one of the i)artners 
in the course of the firm’s business and yiihiu iho scope of 
his usual autlipi'ity, though no benefit be derived tlierefrom 
by Ihe other partners. But, agreeably to the principles 
above stated, the firm is not liable^ if the transaction 
undertaken by the defaulting partner is outside tlie course 
'of partnership business’. ’ Where, for example, one of a firm 
of solicitors receives money to be placed in a specified 
iiwestmcnt, the firm must answer for his a])plication of it, 
but not, as a rule, if he receives it with general instructions 
to invest it for the client at his o^m discretion (r/). Again, 
the firm is not liable if the facts Slow that exclusive credit 
was given to the actual wrpngdoer (J). In all these cases 
the ivrong i^ evidently wilM. In all or 'most of them, 
however, it is at tlie same time a breach of contracst or 
trust. And it seems to’ bo on this ground ithat the firm 
is hold liable even when the defaulting partner, though 

(y) British Mutual Banhing Co. 24 Cli. D. 731, wiili Karman v. 

V. Charnwood Boresi Jit. Co. (1887) Johnson^ 2 E. k B. 61, 22 L. J. 

18 Q. B. Div. 714, 66 L. J. Q. B. Q. B. 297. 

449. (6) 1 Ph. 227. See 

(r) L. R. 1 IT. L. 93 (1864-6) , more illustrations in my “Digest 

(a) Partnership Act, 1890, ss. 10 of tho Law of Partnership,” 6th 
— 12. Cp. Blair v. Bromley^ 2 Ph. ed. pj). 43 — 46. 

364, and Chathcr v. Twisden (1883) 
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piiofessing to act on behalf of the firm, misapplies funds or 
securities merely for his o^vn sej)arate gain. The reasons 
given are not always free from admixture of the Protean 
doctrine of making representations good/^ which is now, 
I venture to think, exploded (<?). 

Injuries to 3. There remains to be considered the modification of a 
by fault of master’s liability for the wrongful act, neglect, or default 
serv^ts j servant when the person injured is himself in and 

f about the same master’s service. It is a topic far from 
clear in principle; the Employers’ Liability vA.ot, 1880, 
has obscurely indicated a sort of counter principle, and in- 
troduced a number of minutg and empirical exceptions, 
or rather limitations of the exceptional ruio in question. 
^'Common That rule, as it stcjod before the Act of 1880, is that a 
Pinaster’s master is not liable to his servant for injury received from 
luninutiity. pr^jj^ary risk of or incident ^to the service, including 
acts or defaults of any other person employed in the same 
service. Our law can show no inoro curious instance of a 
rapid modern development. The first evidence of any 
such rule is in Frmnei/ v. Fowler (f/), decided in 1837, 
which proceeds on the theory (if on any definite theory) 
that the master “ cannot bo bound tp take more care of 
the servant than he may reasonnbly bo expected to do of 
himself ; ” that a servant has better, opportunities than his 
master of ^watching and controlling the conduct of his 
fellow-servants ; and that a contrary doctrhie would lead 
to intolerable inconveniefico, and encourage servants to be 
negligent. According to this there would be a sort of 

(c) I have disci^ssed ifcmAi>pen- (rf) 3 M. & W. 1. All the case 
dixK. to “Principles of Contract,” actually decided was that a master 
6th cd. p. 707. See now Maddison doerf not warrant to his servant tho 
V. Alderson (1883) 8 App. Oa. at sufliciciicy and safety of a carriage 
p. 473, 61 L. J. Q. B. 737. in which he sends him out. 



89 ♦ 


MASTER, V?nEN LIABLE TO SERVANT. 

• 

presumption that the servant suffered to some extent .by 
want of diligence on his own part. But it is needless to 
pursue this reasoning ; fou the like result was a few years 
afterwards airivcd at •by Chief Justice ShaAV of Massa- 
chus^ts by another way, and in a judgment which is the 
fountain-head of all the later decisions (c). Tlie accepted 
doctrine is to this effect. Strangers can hold tlie master 
liable for the negligence of a servant about liis business. 
But in the case where the person injured is himself a 
servant in the saine l^usinoss he is not in the Sfirao position 
as a^stranger. He has of his free will entered hi to tlie 
business and made; it liis own. He cannot say to the 
master, You shall so conduct your busintiss as not to injure 
mo by want ot due care and caution therein. h\)r ho lias 
agreed with*tho master to servo in that business, and his 
claims on the master depend on the contract of service. 
’Why should it be an implied term of that contract., not 
being an express one, that'ilie master shall indemnify him 
against the negligence of a follow-servant, or any oilier 
ciuTcnt risk? It is rather to be implied that ho contracted 
with the risk before his eyes, ami that the dangers of the 
service, taken all round, were considered in fixing the rate 
of payment. This is, I believe} a fair summary of the 
reasoning which has preyailed in the autliorhies. AVith 
its soundness wo are not here concerned. It was not only 
adopted by the House of Lords for England, but forced by 
them upon the reluctant Courts of Scotland to make tlie 
jurisprudence of the two countriv*s uniform (/)., No sucli\ 
doctrine appears to exist in the law of any other country 1 
in Europe. The following is a clear judicial statement of ' 
it in its settled form: ‘‘A servant, when ho engages to 

(e) larwdl V. Hodon and iVor- (/) See Wilson v. Merry (18G8) 
eester Railroad Corporation^ 4 Met. L. E. 1 Sc. & 1). 32G. 

49. 


Eeason 
j^ivou ill 
the later 
cases. 
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The ser- 
vants need 
not be 
about the 
same kind 
of work : 


sei’vo *1 master, iindortakes, as between himself and liis 
master, to run all tiie ordinary risks of the service, in- 
cluding tJie risk of negligence, upon the -part of a fellow- 
servant wlten he is acting in the discharge of his duty as 
servant of him who is the common master of both” ('^). 

The plirase “ common employment ” is freq[uont in this 
class of cases. But it is misleading in that it suggests a 
limitation of the rule to circumstances where the injured 
servant had in fact some opportunity of observing and 
guarding against the conduct o£‘the negligent one; a 
limitation rejected by the Massachusetts Court in Far- 
well’s (iaso, wlier.» an engine-driver was injured by the 
negligence of a switchman (pointsman Vis wo say on 
English railways) in the same company -service, and 
afterwards coiistantly rejected by tlie English Courts. 

^IWhen the object to be accomplished is one and the 
same, when the employers aro’^the same, and the several 
persons employed derive their authority and their com- 
pensation from the same source, it would bo extremely 
difficult to distinguisli what constitutes one department 
and wliat a distinct doj)artment of duty. It would vary 
with the circumstances of every ease. If it were made to 
depend upon the nearness or distance of tlio persons from 
each other, tho'question would immediately arise, how near 
or how distant must they ne to bo in the same or different 
departments. In a blacksmith’s shop, persons working in 
the same Imilding, at different fires, may be quite indepen- 
dent of each otlier, though only a few feet distant. In a 
ropewalk several may be at work on the same piece of 
cordage, at tl),e same time, at many hundred feet distant 

(y) Erie 0. J. in Tmney v. MuU sirnilar language in Lovell'^. Howell 
land JL Co. (1866) L. U. 1 C. P. at (1876) 1 C. P. D'. at p. 167, 45 
p. 296 ; Arcbibald J. used very L. J. 0. P. 887. 
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from each other, and beyond the reach of sight or voi«e, 
and yet acting together. 

“Besides, it appears to us that the argument rests upon 
an assumed principle o:& responsibility wlii cl i does not exist. 
The master, in the ease sup])osod, is not exempt from lia- 
bility begauso tlie servant has better nieans^of providing for 
his safety when he is employ eel in immediate connexion 
with those from whose negligenco ho might suffer, but 
because tlio hnplicd contract of the master does not extend 
to indemnify the^ servant against the negligence of anyone 
but liimself ; and he is not liable in tort, as for tlie negli- 
gence of his sorvanl^ because the person suffering does not 
stand towards him in the*^ relation of ft stranger j but is 
one whose ri^ts are regulated by contract, express or 
implied ” {hy 


So it lias been said tliat “ we must not over-refine, but 
look at the eominon object, and not at tho common hnmo- 
diate object ” (/). All persons engaged under tho same 
employer for tho purposes of tbo same business, liowover 
different in detail those purposes inay bo, are fellow- 
servants in a common (unploymont witliin tlie moaning of 
this rule : for examjdo, a carpenier doing work on tho roof 
of an cnginocshed and porters moving an engine on a 
turntable (y). “Where there is one common general 


(h) Shaw O. J., Fftrwfll v.'Iios- 
ton, Corporation, 4 Mot. 49. M. 
Saiiiotclctto of Brussels, ancl-M. 
Sauzet of Lyons, whom ho quotes 
{pp. cit. p. 140), (lifror from tho 
current view among Frcnch-spiSak- 
ing lawyers, and agrtic* witli Shaw 
0. J. and our Courts, in referring 
the whole matter to the contract 
between the master and servant ; 
hut they arrive at tlic widely dif- 


ferent result of h'rdding the master 
hound, as an iinplit'd t<‘rm of tho 
coulraet, to insiu’e ■ the servant 
a.g{iinst all accidents in the course 
of ih(j KtTviccJ, and not duo to tho 
servant’s own fault or vU nutjor. 

(i) Bollock 7k, Morgan v. Vale 
of Kiaih n. Co. (1805) Ex. Ch. 
L. 11. 1 Q. B. 149, 155, 35 L. J, 
Q. B. 23. 

(J) See last note. 


provided 
lh(*re is a 
general 
common 
objce.t. 
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Object, in attaining which a servant is exposed to risk, ho 
is not entitled to sue the master if he is injured by the 
negligence of another servant whilst engaged in furthering 
the same object ” (/v). 

It makes no difference if the servant by wliose negli- 
gence another is injured is a foreman, manager, or other 
superior in tho'Sanie employment, whose orders the other 
Avas by the terms of his service bouii’d to obey. The fore- 
man or manager is only a servant having greater authority: 
foremen and Avoj'kmeii, of wliatever -rank, and however 
authority and duty may be distributed among tliem, are 
“all links in the same chain ”(/). hSo the captain em- 
ployed' by a shi})owner is a feliow-sorvant of tlie crew, and 
a sailor injured by tlie captain’s negligence has no cause 
of action against tHe owner (m), Tlie master is bound, as 
between liimsolf and his servants, to exorcise due care in 
selecting i^roper and compof<oni -persons for the woik 
(wliother as fellow- workmen in the ordinary sense, or as 
sux)orintendonts or foremen), and to furnish suitable moans 
and resources to accorajilish the Avork (;?), and lie is not 
answerable further (o;. 


{k) Tliesij^or L, t7., Chancs v. 
Taylor (1878) 3 C. T. T)iv. 492, 498. 

(?) I'dthaui V. Faiglaud (18GG) 
L. R. 2 Q. B. 33, 3G L. J. Q. B. 
14 ; ITUsfj/i V. Merry (1868) h. R. I 
Sc. & D. 320 ; s^o pci' Lord Caimw 
at. p. 333, and i>(3r Lord Coloiisay 
at p. 315. -Tlio ¥rcTicli word col- 
lahoraleur, Avhitjli does not mean 
“ fellow- workman ” at all, was at 
one time absurdly introduced inlo 
tlieso cases, it i.-*, believed by Jjord 
Brougham, and occurs as lato as 
Wilson V, Merry. 

{m) JTedley v. Vlnkney and Sons^ 
8. 8 . Co., ’92, 1 Q. B. 58, G1 L. J. 


Q. B. 179, C. A. 

(«) According to some decisions, 
■wdiich seem on pliiiciple doubtful, 
lie is (bound only not to furnisli 
means or M'sourcscs which are to 
his knowhidge defective: Oal- 
layher v. Fijirr (18G4) 16 0, B. N. S. 
6G9, 33 L. J. C. P. 329. And 
quite lately it has been decided in 
the Court of Appeal that where a 
servant seeks to hold his master 
liable for injuiy caused by the 
dangerous condition of a building 


(o) See next page. 
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Attempts have been made to hold that the servants qi 
sub-contractors for portions of a general undertaking were 
for tins purpose fellow-servants with the servants directly 
employed by the principal contractors, oven without evi- 
dence^nint the sub-contractors’ work was under the direction 
or control of the chief contractors. This artificial and 
unjust extension of a highly artxficial rule lias fortunately 
been stopped by the lloase of Lords (^;). 

Moreover, a stranger who gives his help without reward 
to a mail’s^ servants engaged in any work is held to put 
himself, as regards the master’s liability toAvards him, in 
the same position as if he were a servant Having of liis 
free will (though not under a contract of service) exposed 
himself to the ordinary risks of the work and made himself 
a partaker in them, ho is not cntitlect to be indemnified 
against them by the master any more than if ho Avoi'e in 
Kis regular employment (<7). This is really a branch of 
the doelrine ‘^volenti non fit iniuria,” discussed below 
under the title of General l^xceptions. 


wlicTo ho is employed, lio iiiiiai 
allcj^'c . distinctly both that the 
master knew of tlio daiiccer and 
tliat he, the servant, was ignorant 
of it : G) iJ/U/is -V: London ami iit. 
Katharine Dorhs Co. (1881) i;,tQ, E. 
Div. 259. Op. Thomas v. Quarter-' 
malm (1887) 18 Q. 13. Div. OS"*, oG 
L. J. Q. J3. 310. 

(c) Lord Cairns, as above : to 
same effect Lord Wensleydale, 
Weems v. Mathieson (1801) 4 Macq. 
at p. 227 : All that tho master; is 
hound to do is to provide machinery 
fit and j)ropcr for the work, and to 
take caro to have it sux>erinteii*dtjd 
by himself or his workmen in a fit 
and proper manner.” In SJcipp v. 


E. (\ Co. (1853) 9 Kx. 223, 23 
Jj. J. Lx. 23, it was said thsit this 
dntj does not extend to having a 
biiflicieiit number of servants for 
the work: sul na. Tlu) decision 
was partly on the gToiind that the 
j)iaintiff was in fact well acquainted 
with the risk and hau never made 
any conqdaiut. 

(p) Johnson v. LxnOmy^ ’91, A. 
C. 371, overruling* Whjyeit v. I'ox^ 
11 Lx. 832, 25 L. J. Lx. 188. 

((/) Toller v. Faulkner (1801) Lx. 
Ch. 1 J3. & S. 800, 31 L. J. Q. 13. 
30, ai)proving T)eijg v. Midland It, 
Co, (1857) 1 H. & N. 773, 26 L. J. 
Ex. 174. 


Servants 
of suh- 
cou- ^ 
tractor. 


Voluni-cor 
assistant 
is on sanuj 
footing as 
servant. 
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Exception 
where tho 

interferes 
in person. 


Em- 
ployers* 
liiahility 
Act, 1880. 


On tlio other hand, a master who takes an active part in 
his own work is not only himself liable to a servant 
injured by his negligence, but, if lie has pitrtners in tlie 
business, makes them liable also. For he is the agent of 
the firm, but not a servant (r) : the partners are generally 
answerable for liis conduct, yet cannot say he Avas a folloAV- 
servaui of the injured man. 

0 , 

Such Avere tho results arrived at by a number of modern 
authorities, Avhieh it seems useless to eito in more detail (.s*) : 
the rule, though not abrogated, being greatly limited in 
application by the statute of 1880 . This Act (48 & 44 
Viet. c. 42 ) is ('u tho face of it an experimental and 
empirical compromise between conllicting* interests. It 
was temporary, being enacted only for seven years and the 
next session of i\arliament, and since continued from time 
to time (t ) ; it is ('onfined in its operation to certain specified 
causes of injury ; and only certain kinds of servants are 
entitled to the benefit of it, and then upon restrictive c3on- 
ditions as to notice of action, mode of trial, and amount of 
compensation, Avhich are unknoAvii to tho common law. 
The effect is that a “A/orkman^^ Avithin the meaning of 
the Act is put as againsT^ his employer in approximately 
(not altogether, I think) the same position as an_ outsider 
as regards the 'safe and lit condition of the material instru- 
ments, fixed or moveable, i!»f the master’s business. Tie is 
also entitled to compensation for harm incurred through 
the negligence of another seiwant oxei-cisiug* superinten- 
dence, or by the effect of sj)eoifie orders or rules issued by 
the master or some one representing him ; and there is a 

()') Ashworth v! ISlanwlx (18G1) 3 geiice, pp. 73 — 7G, 2nd od.). 

E. & E. 701, 30 L. J. Q. n. 183. (■‘) Eiirthcr legislation lias been 

(a) They arc well coUcctcd by expected ulniost year, but 

Mr. Honico Smith (Law of Negli- nothing has been done yot. 



KMPLOYERS^ LIABILITY ACT. 


95 


special wider provision for the benefit of railway servants, 
which virtually abolishes the master’s immunity as to‘ 
railway accid(?nts in the ordinary sense of that term. So 
far as the Act lias’ any principle, it is that of holding flie 
emplc^er answerable for the conduct of those wdio are in 
delegated autliority under him. It is noticeable that 
almost all the litigatioi^ upon the Act has boon caused 
either by its minute provisions as to notice of action, or by 
desperate attempts to 6vade those ])arts of its language 
which are plain enougl^to common sense. The text of the 
Act, and refercncos‘*fco the. decisions upon it, will be found 
in the Appendix (Note B). 

V’ 

On the whole ^ we have, in* a matter of general public 
importance and affecting largo classes of persons wlio are 
neither learned in tlie law nor well able procure learned 
advice, tlio following singularly intricate and clumsy state 
of things. ♦ • • 

First, there is the general rule of a master’s liability for 
his servants (itself in some sense an exceptional rule to 
begin with). 

Secondly, the immunity of the mp.$ter wliere the person 
iiijm-odds also his servant. 

Tlurdly,^in the words of the marginal notes of the 
Employers’ jyLu,bility Act, amendment of ^ law ” by a 
series of elaborate exceptions to that immunity. 

Fourthly, “ exceptions^ to amendment of law by pro- 
visoes which are mostly but not wholly re-statements of 
the common law. * 

Fifthly, minute and vexatious regulations as to pro- 
cedure in the cases ^vithin the first set of exceptions. 

It is incredible that such a state of things ^ould nowa- 
days be permanently accepted either in substance or in 
form. This, however, is not the place to discuss the 


Kcsulting 
complica- 
tion of 
the law. 
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PERSONS AFFECTED BY TORTS. 


principlos of tlio controversy, which I have attempted to do 
elsewhere (««) . In the United States the doctrine laid down 
by the Supremo Court of Maspchusetts in Fai'well’s case 
has been very generally followed. Ex6ept in Massachu- 
setts, liowovcr, an employer does not so easily. avoid 
responsibility by delegating his authority, as to choice of 
servants or otherwise, to an internijdiate superintendent {x). 
There has been a good deal of State legislation, but mostly 
for the protection of railway servants only. Massacliusetts 
has a more recent and more comprehejrsive statute based on 
tlie English Act of 1880 (y). A collection of more or less 
detailed reports “ on the laws regulating the liability of 
employers in h)reign countries ’’ has been published by the 
Eoreign Oifice ( 2 ). 


Essays iu Jurl- n’udcnco and 
lOtliics (1882) cli. t'). Bee for very 
full information and discussion on 
tijo. wliolo matter tlie evidence 
taken by the Bcdtuit Comini ttoos of 
tlie lloiiso of Commons in 1870 and 
1877 (Pari. Papers, 31. C. 1876, 
372 ; *1877, 285). And see the re- 
port of a Select Committee of tlie 
House of Commons on aib-cnding’ 
Bills, 1886, 192. 

(x) Cooley on Torts, 5G0 "j Sliear- 
jiinii and liediicld, ss. 80, 88, 102. 
And see Chicayo. M. ij’ S. IL Co. v. 


Boss (1884) 112 *U. S. 377. Also a 
stricter view than ours is taken of 
a master’s duty to disclose to liis 
sorvaTit any non- apparent risks of 
the cmidoyrncut wliicli arc 'witliiii 
liis own knowlodj^c : Wheeler v. 
Mason Manufacturlny Co. (1883) 135 
Mass. 294. 

(y) Boo Mr. Mcliinney’s Article 
in L. Q. R. vi. 189, April 1890, at 
p. 197. 

(;:) Pari. Papers, Commercial, 
Now 21, 1886. 
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CHAPTER IV. 

GENERAL EXCEPTIONS. 

We have considered the general principles of liability for 
civil wrongs. It ncAv becomes needful to consider the 
general exceptions to whidh these principles are subject, or 
in other words the rules of immunity which limit the rules 
of liability. There are various conditions which, when pre- 
sent, will prevent»an act from being wrongful which in their 
absence would \}0 a wrong. Under such conditions the act 
is said to be justified or excused. And when an act is said 
in general terms to be wrongful, it is assumed that no such 
qualifying condition exists. It is an actionable wrong, 
generally speaking, to lay hands on a man in the way of 
force or restraint. But it is the right of every man ,to 
defend himself against unlawful force, and it is the 
duty of officers of justice to apply force and restraint in 
various degrees, from simple arrest tc the infliction of death 
itself,* in ea^^y’ution of tiic process and sentences of the law. 
Here the harm done, and wilfully done, "is justified. 
There are incidents, again, in every football match which 
an uninstructed observer" might easily take for* a confused 
fight of savages, and gjavo hurt sometimes ensues to 
one or more of the players. Yet, so long as the play is 
fairly conducted according to the rules agreed ui)on, there 
is no wrong and no cause of action. Eor the* players have 
joined in the game of their own free will, and accepted its 
risks. Not that a man is bound to play football or any 
other rough game, but if he does he must abide its 
p. n 
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ordinary chances. Hero the harm done, if not justified 
(for, though in a manner unavoidable, it was^not in a legal 
sense necessary), is nevertheleSii excused.,((7). Again, defa- 
mation is a wrong; but there are certain occasions on 
which a man may with impunity make and publish untrue 
statements to the prejudice of another. Again, “ sic utere 
tuo ut alienum non laodas ” is said to be a precept of law ; 
yet there are divers things a man may freely do for his 
own ends, though he well knows that his neighbour will 
in some way bo the worse for them. 

General Some of tho principles by which liability is excluded are 
ticularcx- applicable indifferently to all or most kinds of injury, 
ceptions. others are confined to some one spreios. The rule as 

to “ privileged commimications ” belongs only to tho law 
of libel and slander, and must be dealt with under that 
particular brancli o£ tlio subject. So the rule as to 
‘‘contributory negligence ciualifies liability for negli- 
gence, and can be understood only in connexion with the 
si)ecial rules determining sucli liability. Exceptions like 
those of consent and inevitable accident, on tho other hand, 
are of such wide application that they cannot bo conve- 
niently dealt with under any one special head. This class 
is aptly denoted in the Indian Penal Code J^or the same 
or similar principles apply to the law of criminal liability ) 
by the name of Gfeneral Exceptions. And these are the 
exceptions which now concern us. The following seem to 
bo their chief categories. An action is within certain 
limits not maintainable in respect of llie acts of political 
power called “ acts of state,” nor of judicial acts. Exocu- 

[a) Justificaiion seems to be the excuse, when it is but an accident : 
proper word when the harm suf- but I do not know that tho pre- 
fered is inseparably incident to cise distinction is always i)ossiblo 
the pei’formanco of a legal duty or to observe, or that anything tm’ns 
the exercise of a common right ; on it. 
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tive acts of lawful authority form another similar class.* 
Then a class p£ acts has to he considered which may he 
called quasi-judicial, and •which, also within limits, ars 
protected. Also, there are various cases in which un- 
quali^ed or qualified irumunity is conferred upon private 
persons exercising an authority or power sj)Qcially conferred 
hy law. We may regard all these as cases of privilege in 
respect of the x)©i'son f):j the occasion. After these come 
exceptions which are more an affair of common right: 
inevitable accident .(a point, strange to say, not clearly free 
from douht)^ harm inevitably incident to the ordinary 
exercise of rights, h^rm suffered by consent or under 
conditions amounting to acceptance of theorist, and harm 
inflicted in self-tlefeiice or (in some cases) otherwise by 
necessity. These grounds of exemption %om civil liability 
f(jr Avrongs have to bo severally examined and defined. 
And first of “ Acts of Statq.” 


1 . — Ads of StaU\ 

It is by no moans easy to say what an act of state is, 
though the term is notf of unfrequent occurrence. On the 
wliole, it appeiils to signify* — (1) An act done or adopted 
by the prince or rulers of a foreign independent State in 
their political and sovereign capacity, and withip. the limits 
of their de fado political soA'^oreignty ; (2) more particu- 
larly (in the words of ^r James Stephen (^>) ), ‘^an act 
injurious to the person or to the proiierty of some person 
who is not at the time of that act a subjjsot (c) of her 

(A) History of the Criminal Law, * under tho protection of English 
ii. 61 . • • law: therefore an act of state in 

(<?) Tliis includes a friendly alien this sense cannot take place in 
living in “temporary allegiance ” England in time of peace. 

, H 2 
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General 
ground of 
exemp- 
tion. 


'Majesty ; which act is done by any representative of her 
Majesty’s authority, civil or military, and js either pre- 
rionsly sanctioned, or subsequently^ ratified by her 
Majesty ” (such sanction or ratification being, of course, 
expressed in the proper manner through responsible 
ministers). 

Our courts of justice profess thelnselves not competent 
to discuss acts of these kinds for reasons thus expressed 
by the Judicial Committee of the Privy Council : — Tlie 
transactions of independent States between each other” 
(and with subjects of other States), “ are governed by other 
laws than those which municipal courts administer; such 
courts have neither the means of deciding what is right, 
nor the power oJ^Ibnforcing any decision which they may 
make ” (d). 

« A series of decisions of the TnjHan Supreme Courts and 
the Privy Coimcil have apj)lied tliis rule to the dealings of 
the East India Company with native States and with the 
property of native princes (c). In these cases the lino 
between public and private property, between acts of 
regular administration, and acts of war or of annexation, is 
not always easy to draw. Most of them turn on acts of 
political annexation. Persons who by sucjv-'iir act become 
British subjects do not thereby become entitled to complain 
in municipal courts deriving their authority from the 
British Grovernment of the act of annexation itself or 
anything incident to it. In su 'h a case the only remedy 
is by petition of right to the CroAvn. And the effect is the 
same if the act is originally an excess of authority, but is 
afterwards raufied by the Crown. 

(<?) Secretary of State in Council (c) Seo Doss y. Secretary of Stale 
of India v. Kamachee Boye Sahaha for India in Council ;(1876) 19 Eq. 
(1859) 13 Moo. P. 0. 22, 75. 509, and the case last cited. 



ACTS OF STATE. 


101 


“The leading case on this subject is Bur on v. Bcn^^ 
man {/), This was an action against Captain Denman, a 
captain in tlic navy, for burning certain ban'acoons on the 
A¥est Coast of Africa, and releasing the slaves contained 
in ttem. llis conduct in so doing was approved by a 
letter written by Mr. Stejdien, then Under Secretary of 
State for the Colonies, 1^ the direction* of Lord John 
Kussell, then Secretary of State. It was lield that the 
owner of the slaves [a Spanish subject] could recover no 
damages for his loss, .as the effect of the ratification of 
Captain Denman’s* act was to convert what ho had done 
into an act of state, for which no action would lie.” 

So far Mr. Justice Stephen, in his History of the 
Criminal Law (ry^. It is only necessary to add, as ho does 
on the next pa^e, that “ as between tho^sovereign and his 
subjects there can be no such thing as an act of state. 

Courts of law are established for the ex]u*ess purpose of 
limiting public authority* in its conduct towards in(ti- 
viduals. If one British subject puts another to death or 
destroys his jiropcrty by the express command of tlio King, 
that command is no protection to the person who executes 
it unless it is in itself lawful, and it is the duty of tlio 
proper courts of justice to detormflie whether it is lawful 
or lint as, for exam]de, when tlie Court of King’s 
Bench decided'that a Secibtary of State liaj no power to 
issue general warrants to search for and seize papers and 
the like (A). 

Another question w]iic*^i has been raised in tho^colonies Local 
and Ireland, but wJiich by its nature cannot come before 
an English comt for direct decision, is how far an action vicjcroy or 
is maintainable against an ofiicerin the natujpe of a viceroy 
during his term of office, and in the local courts of the 

t ' 

(/) (1847) 2 fix. 167. (//) Bnilck v. Carrington^ 19 St. 

(g) Vol. ii. p. 64. Tr. 1048. 
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^territory in which ho represents the Crown. It has been 
held by the Judicial Committee that the Lieutenant- 
Governor of a colony is not exempt from suif in the courts 
of that colony for a debt or other merely private cause of 
action {i ) ; and by tlie Irish courts, on the other hand, that 
the Lord-Lieutenant is exempt freftn being sued in Ireland 
for an act done* in his official or**^ politic ” capacity (j). 


Power to 

exclude 

aliuuu. 


An alien not already admitted to the enjoyment of civil 
rights in England (or any British* possession) seems to 
have no remedy in oui* law if preVonted by the local 
executive authority from entering British territory {k). It 
seems doubtful whether admission to temporary allegiance 
in one i)art of the British Empire wouldi. confer any right 
to bo admitted 


t^^nother part. 


Ac^ts of 
forcijyii 
powers. 


There is another quite distinct point of jurisdiction in 
connexion •with which the term “act of state is used. 
A sovereign prince or other person representing an inde- 
pendent power is not liable to bo sued in the courts of 
this country for acts done in a sovereign capacity ; and 
this even if in some' other capacity ho is a British subject, 
as was the case with tjie Xing of Hanover, who remained 
an English peer after the personal union bjgl;ween the 


[i) Jim V. JUf/f/e (1841) 3 Moo. 
P. C. 405 ; dLssciitiiig from Lord 
Mausiicld*s ^ictuui in Mosii/n v. 
Fabriga}^, Cowp. 172, that ‘locally 
during' Iwa government no^'ivil or 
criminal willlioagainsthim ; ” 
though it may bo that ho is pri- 
vileged from perstmal arrest where 
arrest would, bj’ the local law, bo 
part of the ordinary process. 

(j) Luhy V. If'odclioKsCj 17 Ir. 
C. L. R. 018 ; Stillii'an v. Spencer, 
Ir, R. 0 C. Jj. 173, following 


Tandy v. Westmoreland, 27 St. 
Tr. 1240. Tlicse cases go very 
far 5 for the Ijord Lieutenant was 
not (iven called on to plead his 
privilege, but the Court stayed 
proceedings against him on motion. 
As to tho effect of a local Act of 
indeinmty, see ThilUps v. J^^yre 
(1870) Ex. Ch. L. R. 6 Q. B. 1. 

{k) Masgrave v. CJmng Tecong 
Vhy, ’91, A. 0. 272, GO L. J. 

r. 0. 28. ‘ 
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Crowns of England and Hanover was dissolved (1). Tliis 
role is included in a wider one wliich not only extends 
bej'^ond the subject of thip work, but belongs to inter- 
national as much as to mimicipal law. It has been thus 
expressed by the Co^u^i of Appeal : ‘‘ As a consequence of 
the absolute independence of every sovereign authority, 
and of the international c(Anity which indifces every sove- 
reign state to respect^ the independence of every otlior 
sovereign state, each aild every one declines to exercise 
by moans of any of its.Couiis, any of its territorial juris- 
diction over the perSon of -any sovereign or ambassador of 
any other state, or over the public property of any state 
which is destined to its* public. use, or over the pro])erty of 
any ambassador though such sovereign, ambassador, 
or property be within its territory, and^ therefore, but for 
tJie common agreement, subject to its jurisdiction” ()^). 


If we may generalize/ ^rom the doctrine of our own Summary, 
courts, tlie result seems to be that an act done by the 
authority, previous or subsequent, of tlie government of a 
sovereign state in the exercise ot de sovereignty (a), 
is not examinable at all in the cojiVts of justice of any 
other state. So far forth as it. affects persons not subject 
to the goyernment iu question, it is not examinable in Iho 


(/) Dulce of Brmsickh v. King 
of Hanover (1843-4) 6 13eav. 1, 67 ; 

in tlie lloiiso of Jj^rds, 

2 H. L. 0. 1. 

{m) Wliat if cattle belongin^^r to 
a foreign ambassador woro dis- 
trained damage feasant ? It would 
seem he could not get tlv^m back 
witliout submitting to the juris- 
diction. 

(n) The Varlement Beige (1881*)' 
6 P. D. 107, 214*. 


(o) I have not met with a dis- 
tiiTct statement of this (lualifica- 
tioii in existing authorities, but it 
is evidently assunujcf by them, and 
is net«^5ssary for the pr^^sorvation 
of every state’s sovereign rights 
within its own j urisdiction . Plainly 
the command of a foreign govern- 
ment would bo no answer to an 
action for trespass to land, or for 
the srrest of an alleged offondoi’ 
against a foreign law, witliin the 
body of an English county. 
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Jiulieiul 

iicts. 


^ordinary coui*ts of that state itself. If and so far as it 
affects a subject of the same state, it may bo, and in 
England it is, examinable by tlie courts in tneir ordinary 
jurisdiction. In most Continental countries, however, if 
not in all, the remedy for such acts must be sought before 
a special tribunal (in France the Conscil d’Etat : the 
jDreliminary question whether fiie ordinary court or the 
Conscil d’Etat has jurisdiction is docided by the Tribunal 
des Conflits, a peculiar and composite court) (^;). 


2 . — Judicial Ads. 

N6xt as to judicial acts. * The rule is^ that “ no action 
will lie against a judge for any acts done or words spoken 
in lus judicial caj/acity in a court of justice And the 
exemption is not confined to judges of superior courts. It 
is*- founded on the necessity of jujlges being independent in 
the exercise of their office, a reason which ax)plies equally 
to all judicial proceedings. Exit in order to establish the 
exemption as regards proceedings in an inferior court, the 
judge must show that^at the time of the alleged wrong- 
doing some matter was before him in wliich he had 
jurisdiction (whereas in tlie case of' a superior court it is 
for the plaintiff to prove wafit of jurisdiction) ; and tlio 
act complained of must bo of a kind which he had power 
to do as judge in that matter. 

Thus a revising barrister has power by statute (r) ‘‘ to 
order any person to bo removed ?trom Ids court who shall 
interrui)t the business of the court, or refuse to obey his 

{p) Law of Mpy 24, 1872. But (^) ScoU v. Stansfield (1868) L. 
the principle is ancient, and the R. 3 Ex. 220, 37 L. J. Ex. 155, 
old law is still cited on vtirious 'which confirms and sums up the 
points. • effect of many previous decisions. 

(?•) 28 & 29 Viet. 0 . 36, s. 16. 
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lawful orders in respect of tlie same ” : but it is an action-, 
able trespass if under colom* of this power lie causes a 
person to bo removed from the court, not because that 
person is then and there making a disturbance, but because 
in th^ revising barrister’s opinion ho improperly sujiprossed 
facts within his knowledge at the holding of a former 
ooui't (.s‘). The like law Isolds if a comity coui*t judge 
commits a party witlujut jurisdiction, and being informed 
of the facts which siio'^' that ho has no jm*isdiction {f ) ; 
though an inferior judge is not liable for an act wliioli on 
the facts a;^pai-ent* to hhn at the time was witliiu liis 
jurisdiction, but by reason of facts not then shown was in 
truth outside it 

A judge is n«t liable in trespass for want of jmisdic- 
tion, unless he jenow or ought to have knpwn of the defect ; 
and it lies on the plaintijEE, in every such case, to prove that 
fact (a;). And the conclusion formed by a judge, acting 
judicially and in good faith, on a matter of fact wliicli it 
is witliin his jmisdiction to determine, cannot bo disputed 
in an action against him for anytliing judicially done by 
him in the same cause upon the footing of tliat con- 
clusion (y). 

Allegations that the act complained of was dono “ mali- 
ciously corruptly,” that words Avero sj)okon “ falsely 
and maliciously,” or the like, will not serve? to make an 
action of this kind maiiitainabli^ against a judge citlicr of 
a superior (s) or of an inferior (a) court. 

(.v) V. Maclachlan (187f) 1 C. J3.' N. S. 523, 31 L: J. 0. P. 

Ex. D. 376, 45 L. J. Q. B. 689. 158 (an .‘iciioii against tho Vico- 

(^) Houlden v. Smith (1850) 14 Chancellor of tlio lJnh'’f;rsity of 
Q. B. 811, 19 L. J. Q. B. *170. Cambridge), and authoritioH there 

{n) lowther V. Earl of lladnor cited. 

(1806) 8 East 113, 118. {f) Eraij v. lilachhurn (18G2) 3 

Caldcr y. Jlalket (1839) '3 B. & S. 570. 

Moo. P. C. 28, 78. \a) Scott v. Stansficld (1868) L. 

(y) Kem;^ v. Neville (1801) 10 R. 3 Ex. 220, 37 L. J. Ex. 155, 
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Thoro are two cases in wliicli by statute an action does 
or did lie against a judge for misconduct in his office, 
namely, if lie refuses to grant a writ of haficas corpm in 
vacation time {h), and if ho refused to seal a bill of 
exceptions (r). 


Tiio rule of 'immunity for judicial acts is applied not 
only to judges of the ordinary eivil tribunals, but to 
members of naval and military courts-martial or courts of 
iiKpiiry constituted in accordance ,Avith military law and 
usage {(1), It is also applied to a limited extent to arbi- 
trators, and to any person avIio is in a position like an 
arbitrator’s, as ^having been ^chosen* by the agreement of 
parlies to decide a matter tlifit is or may be in difference 
between them. Such a person, if ho acts honestly, is not 
liable for errors ifi. judgment (c). lie would be liable for 
a corrupt or partisan exercise of his office ; but if he really 
dt)<*s use a judicial discretion, the^- rightiiess or competence 
of his judgment cannot bo brought into ^piestion for the 
purpose of me, king him personally liable. 

The doctrine of our courts on this subject appears to bo 
fully and uniformly acccjited in the United States (/). 


(A) 31 Car. IT. c. 2, s. 0. *' 

{c) 13 b]ilw. I. (SiaL Westm. 2) 
c. 31, cf. niaoksbnjo, iii. 372. 

((/) This inaj’’ bo colloctccl from 
such authorities as Dawkins ’"x, 
LvrdJlokvhj (j87o) L. R. 7 IF. L. 
7T4, 43 L. J. Q. n. 8 ; Dawkins 
V. Drinccr Ddwurd of Saxe Wimar 
(1870) 1 a 13. D. 499, 45 L. J. 
Q. 13. 507, which however go to 
some exttiut on the doctrine of 
“privileged co>uimnleatioTis,” a 
doclriiio wider iu ono sense, and 
more s]»c’cial in another senst*, than 
tht; rule now in cxiicstion. Ptu’tly, 
also, they deal with acts of autho- 


rity not of a judie.i.'il kind, which 
will be meiitioiK'd prgyeutl^ . 

' (r) Fapim x.'Jiose (1872) Ex. Oh. 

L. R. 7 C. P. 525, 41 L. J. 0. P. 
187 (broker authorized by sale note 
to deeido on unality of goods) ; 
Thaesis Stnphue Co. v. Loftus (1872) 
L.iR. 8 (1. P. 1, 12 L. J. C. P. 0 
(uvt'rage adjustcT nominated to 
aseertuin i)ro]xution of loss as be- 
tween ship and cargo) ; Stevenson v, 
IFatson (1879) 4 C. P. D. 148, 48 
L. J. C. P. 318 (architect noini- 
■rtated to certify wluit was duo to 
contractor). 

(/) Cooley on Torts, Ch. 14. 
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3. — E'xecntkc Arts, 

As to execfttivo acts of public officers, no legal wrong 
can be done by tlicf regular enforcement of any sentence or 
pr^eqg of law, nor by the necessary use of force for pre- 
serving tbo peace. It will be observed that private persons 
are in many cases entitled^i and in some bound, to give aid 
and assistance, or to act by tliemsolves, in executing llio 
law; and in so doing«.tbey are similarly protecied (</). 
AV^cro not this the ru],e,^it is evident that the law could not 
be enforced at all. *^Ilut a. public officer ma}^ err by going 
beyond his authority in various ways. AVhon this happens 
(and such eases arc noi; uncommon), there are distinctions 
to bo observed. The principle which runs tlirougli 'bolli 
common law and legislation in the matter is tliatjin oflicer 
Is not protected from the ordinary consel^uence of unwar- 
ranted acts which it rested with himself to avoid, such as 
using needless violence secure a pidsoner; but he is 
protected if he* has only acted in a manner in itself 
reasonable, and in execution of an appareiilly regular 
warrant or order wliich on the face of it he was bound io 
obey (/^). This applies only to irregtJarity in tlic pnxx'ss 
of a coiu’t haviiig jurisdiction over the alleged cause. 
AVliei:(; fin order is issued by a court wliich lias no juris- 
diction at all in the subject-matter, so that 11 proceedings 
are, as it is said, “ coiam non judice,’’ the exemption 
ceases (/). A constable or ohiccr acting under ai justice’s 
warrant is, however, specially protected by statute, not- 
withstanding any defect^ of juz-isdiction, if ho produces 


(ff) The details of this subject 
belong to criminal law. 

(7i) Mtfijor of London v. Cox (18G7) 
L. U. 2 II. L. at j). 260 (in opinio i' 
of judgtjs, prr 'AVillos J.). Tlie 
law scorns to bo understood in the 


same way in tlio United States. 
Cooly on Torts, ^<59— 402. 

(i) Tho case of The Marsha ism ^ 
10 Co. Hop. 70 a; Clark v. irvods 
(1S4S) 2 Ex. 395, 17 L. J. M. C. 
189. 


Exi'tiu- 
tivo acts. 
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^tho warrant on demand (/»•). Many particular statutes 
contain provisions which give a qualified protection to 
persons acting under the statate, by requiring notice of 
action to he given, or the action to he brought within a 
limited time, or both. It would serve no useful p^irpose 
to attempt a collection of such provisions, which are 
important, and* sometimes intehigible, only in connexion 
with the special branches of public law in which they 
occur (/). • 

As to a mere mistake of fact, sueh‘as aiTOsting the body 
or taking the goods of the wrong person, an otficer of the 
law is not excused in such a case. lie must lay hands on 
the right pers«)n or property at his peril, the only excep- 
tion being on tllo juinciple of estoppel, where lie is misled 
by the party’s ovjp. act {m). 

Acts done by naval and military officers in the execution 
ol’dntendod execution of their dirty, for tlie enforcement of 
the rules of the service and preservation T)f discipline, fall 
to some extent under this Jiead. The justification of a 
superior officer as regards a subordinate partly depends on 
the consent implied indeed expressed) in the act of a 
man’s joining the sei’weo that ho will abide by its- regula- 
tions and usages; partly on the saliction oxpra^sly, given 
to military I3.AV by statutes. Tliere is very great weight of 
opinion, but no absolute decision,* that an action does not 
lie in a ®iv^l coui’t for bringing an alleged offender against 


(Ji) 21 iJeo. IT. c. 44, s. 6* (Ac- 
tion lios only if ii deimmd in 
■writing for perusal and copy of 
tlio warrant is refused or neglected 
for six days.) • 

(/) Of. Dicey on Parties, 4110. 
Sect. 170 of the Army Act, IS81, 
will servo as a recent specimen. 
Cf. the Indian Code of Civil Pro- 


cet-urc (Act XIV. 1882), s. 424. 

(m) See Glasn'poolev. Young (1829) 
9 B. & 0. GOG ; Jialmo v. ITutton 
Ex. Cli» (1833) 9 Bing. 471 ; 
stoH V. Paterson (1857) 2 C. B. N. S. 
495, 26 L. J. 0. P. 267 ; and otlier 
Authorities colleiitcd in Eisher’s 
Digest, ed. Mews, sub. tit. Sheriff. 
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mililaiy law (being a person subject to that law) before a 
court-martial^^ without provable cause (;^). How far the 
orders of a superior officer justify a subordinate who obeys^ 
them as against thiixl persons has never been fully settled. 
But tl?o bettor opinion appears to bo that the subordinate is 
in the like position with an officer executinjj an apparently 
regular civil process, namely, that ho is^ protected if ho 
acts under orders giveii#by a person whom ho is generally 
bound by the rules of the service to obey, and of a. kind 
which that person is ^‘enerally authorized to give, and if 
the particula** order is hot necessarily or nianiiestly 
unlawful (c). 

Tlio same principles apply to the exemption of a person 
acting under the orders of any public i\ody competent in 
the matter in liand. An action does not lie against the 
Serjeant-at-arms of the House of Commons for excluding 
a member from the House *in obediouco to a resolution of 
the House itself; tliis being a matter of internal disci- 
pline in which the House is supreme (ji), 

f 

The principles of English law rela'Jng to tho protection 
of judicial olHcers and persons actifig under tlieir orders 


(n) Johnstone v. Suilon (1780- 7) 
Ex. Cli. 1 T. R. 510, 518 ; affir/aed 
in H. L. ibid. 784, 1 Bro. P. 0.^70 ; 
1 B. R. 2o7. The Ex. Ch. thonfjht 
the action did not lie, but the de- 
fendant was entitled to judgment 
even if it did. No reasons ai)pciir 
to liave been given in the llousc of 
Lords. 

(o) See per Willcs J. in Keighly 
V. Bell (ISGC) 4 F. & E. at p. 700, 
In time of war the protection may 
perhai)s bo more extensive. As to 


criminal responsibility in such cases, 
cf.>5tcijlioii, Dig. Cr. Law, art. 202, 
Hist. Cr. Law, i. 200 - ‘^PG. 

(^) Jirmllangh v. ^rossctl (1881) 
12 Q. p. D. 271, 53 L. J. Q. B. 
209. As to tho limits of ftic i)rivi- 
lege, see per Stephen .1. at p. 283. 
As to the of a <iolonial 

legislative assembly over its own 
members, see Barton v. Taylor (J. 
a 1880) 11 App. Ca. 197, 55 L. J. 
P. C. 1. 


Of other 
public, 
anthori- 
tioH. 


Indian 

Act, 

XVllI. of 
1850. 
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have in British India been declared by express enactment 
(Act XVIII. of 18r>0). 


4. — Qmm-judicinl Actn, 

<1 

Divers persons and bodies are called upon, in the 
management of public institutions or government of volun-| 
tary associations, to exercise a sort of conventional jurisdic-'^ 
tion analogous to tliat of inferior courts of justice. Tliese 
quasi- judicial fund ions are in many cases croated or con- 
firmed by Parliament. Sucli are the powers of the uni- 
versHios over flieir olfieers and graduates, and of colleges 
in the universities over their follows and scholars, and of 
tlio Oenoral Couueil of Medical Education over registered 
medical practitioners (</). Often the authority of tlie quasi- 
jjnlicdal body depends on an, i^istrument of foundation, 
the provisions of winch are binding oi\. all persons who 
accept benefits under it. Such are the cases of, endowed 
schools and religious congregations. And the same prin- 
cii>le appears in thq constitutioji of modern incorporated 
companies, and even of private partnerships. Einther, a 
quasi- judicial authority may exist by tlie more convention 
of a number of persons who l^ave associated themselves for 
any lawful purpose, and have ent^nsted powers of manage- 
ment and discipline to select members. Tlie committees 
of most clubs have by the rules of the club some such 
authority, or at any race an inifetive in presenting matters 
of discipline before the whole body. The Inns of Court 
exhibit a curious and unique example of great power and 
authority exercised by voluntary unincorporated societies 

* I’ 

{q) ylllhuity. General Councilf 43 Ch. Div. 3^6; Cartridge v. 

(ISSO) 23 Q. B. Div. 400; (1890) 25 Q. B. 

Leisoii Y. General Council^ (1889) Div. 90, 59 L. J. Q. B. 475. 
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Ill 


in a legally anomalous manner. Tlioir powers are lor, 
some i)m’posqg quasi- judicitJ, and yot they are not subject 
to any ordinary jurisdictionf(>*). 

The^ general rule as to quasi- judicial powers of this class Rules of 
is that persons exercisiiig them are protected from civil justico 
liability if tliey observe tl^ rules of natural justice, and 
also tlio parficultir statutory or conventioifal rules, if any, 
which may proscribe thciy com’so of action. The rules of obsorvod. 
natural justico appear to mean, for this purpose, tliat a man 
is not to be removed, from oflice or membership, or other- 
wise dealt with to liis disadvantage, without liaving fair 
and sufficient notice of Avliat is alleged against him, and an 
opportunity of maldng liis defence ; and that the declsioii, 
whatever it is, must be arrived at in good faith with a view 
to the common 'interest of the society oi institution con- 
cerned. If these conditions be satisfied, a court of justico 
will not interfere, not ovcysi if it thinks tlio decision was in 
fact -wrong (.s*), #11 not, the act complained of will bo 
declared void, and tlie person affected by it mtiintainod in 
his rights until tlio matter lias been profiorly and regularly 
dealt with (^). These princijilos ai)j>l 5 " to the expulsion of 

(r) v. Beaman (1S74) B.airil v. IFcUs (1S90) 44 Cli. D. 

18 Eq. V27. GGl, 69 L. J. Ch. G73. 

( a ) ImicTukh Y. ^iSnefl (1850), 2^ (t) Lusher y. 7r«rrtwr (1878) 11 Cli. 

Mac, & G. 216 (removal of a direc- D. 863, 49 L. J. <jh. 11 (a (dub 

tor of a company) ; 'JUnelinm v. cajji', no noUetJ to tbo nioiiibcr) ; 

Antrohiis (18S1) 17 Ch. Div. 615 iMhoaeherc v. WharnvUffe (187'J) 13 
(ox]mlsion of a member from a Ch. 3>. 31G (the likef no Kuflieicnt 

club) ; cf. 13 Cli. ly. 352 ; Vartrulge inquiry or notice tt) tlu) jnemb(.*r, 

V. General Guuneil^ <^c., notc(|/) fast calling’ and proceediug’s of gout'ral 
I)age, although no notice was iiiecting irregular) ; lhan v. Jimnett 

given, tho council honestly think- (1870) G Ch. 48i), 40 L. J. Ch. 452 

ing they had no option. *Iii the (minister of Uaptist chapel under 

case of a club an injunction will deed of sottlcmoiit, no sufficient 

bo granted only in respect of tbo ^ notice of specific eJiargcs oiilier to 
member’s right ci propci-ty, there- the minister or in calling special 
fore where the club is projjrictaiy meeting), 
the only remedy is in damages : 
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whether 
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niiniH- 
terial : 

AMy V. 
Whltc^ ^'C. 


a partner from a private firm where a power of expulsion 
is conferred by the partnership, contract (^^). 

* 

It may bo, however, that by the authority of Parliament 
(or, it would seem, by the previous agreement of tlui party 
to bo affected) a governing or administrative body, or the 
majority of an association, hLs power to remove a man 
from oifico or the like witliout anything in the nature of 
judicial proceedings, and without showing any cause at all. 
Wliether a particular authority is judicial or absolute must 
bo determined by the terms of the particular instrument 
creating it (f;). 


Gn the other hand tlicrc may bo question whether the 

0 

duties of a particular ofliee bo quasi- judicial, or merely 
ministerial, or judicial for some purposes "and ministerial 
for others. It seems that at common law the returning or 
presiding officer at a parlian>mtary or other election has 
a judicial discretion, and does not commit^ a wrong if by an 
honest error of judgment he refuses to receive a vote (.r) : 
but now in most diises it will be found that such officers 
are under absolute statutory duties (y), which they must 
l)orform at their peril 


(u) JUlisset V. Daniel (1853) 10 
Ha. 493; fraud v. fKaad (1874) 
L. 11. 9 Ex. 190, 43 L. J. Ex. 190. 
AViiliout ail oxproas powtT in the 
articles i*. partner cannot be ex- 
pelled at all. 

(i>) Dean v. B€7i7iettf supi'a ; 
BisJier v. Jackson^ '91, 2 Cli. 84, 
00 L. J. Cli. 482 (power judicial) ; 
Ilajpnan v. Govcr)wrsof Rugby School 
(1874) 18 Eq. 28, 43 L. J. Oh. 834 
(power absolute). 

(;t:) Tozcy V. 67/ (1857) Ex. Ch. 
7 E. & B. 377, 26 L. J. Q. B. 151, 
cxpltiiiiing Ashby v. White, Ld. 


Uayra. 938, and in 1 L. 0. ; 
and sec the spbeial report of Holt’s 
ju(|;i^nient published in 1837 and re- 
ferred to in 'laze?' v. Child. There 
is K^omo dilferonce of opinion in 
America, see Cooley on Torts, 413, 
4U. 

{y) 6 & 7 Viet. c. 18, s. 82. As 
to prcaidiiiy oflicers under The 
Ballot 'Act. 1872, Tichrmy v. James 
(1873) L. K. 8 0. P. 489,' 42 L. J. 
C. P. 217 ; Ackers v. Jrowanl (18SC) 
.0 Q. B. B. 739j^ 55 L. J. Q. B. 
273. 
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5. — I^arcafal ami qaani-jpa rental Aaihority, 

Tims nlucl^ of private autliority. There 

are also several kind's of authority in the way of summary and per-' 
force restraint whicli the necessities of society require to 
be exercised by private •persons. And such persons are 
protected in exercise thereof, if they act with good faith 
and in a reasonable and iiioderato maiinor. Parental 
authority (whether in tlna hands of a fatlier or guardian, 
or of a person to whom dt is* delegated, such as a school- 
master) is the most obvious and universal instance It 
is needless to say more of tliis here, except that modern 
civilization has considerably ^liminished the latitude of 
what judges or jjiries are likbly to think reasonable *and 
moderate correction {a). ^ 

Persons having the lawful custody of a lunatic, and Ofeus- 
Ihose acting by ilieh dirQ^i/on, are justified in using su«h imiuiul, 
reasonable and mf)derate restraint as is necessary to prevent 
the lunatic from doing mischief fo himself or otliers, or 
required, according to competent opinion, as 2 >art of his 
treatment. This may bo regarded ms a quasi-patornal 
power ; but I conceive ihe person . entrusted with it is 
bound to use more diligence in informing himself wliat 
treatment is proper than d j*/areut is bound (J. moan, can 
bo held bound in a couyt of lay) to use in studying the 
best method of education. Tlie standard must be more 
strict as medical science improves. A century ago lunatics 


(«) Blackstone, i.452. See modem 
examples collected in Addison on 
Torts, Gtli ed. p. 145. * 

(a) The ancient right of a hus- 
haud to beat his wife modemtoly 
(F, N. B. 80 F. “JSO A.) was dis-* 
credited by Blaokstono (i. 445) and 
is not recognized at this day ; but 
P. 


as a husband and wife ennnot in 
any case sue one another for assault 
in a civil coin*t, this d«)fjs not con- 
cern us. As to impi-isonment of a 
wife by a husband, Jtctj, v. JacLsou^ 
»91, 1 Q. J3. 071, CO L. J. Q. B. 340, 
C. A. 
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wore beaten, confined in dark rooms, and the like. Such 
treatment could not be justified now, tliougb then it would 
have been unjust to hold the keeper .criminally or civilly 
liable for not having more than the current wisdom of 
experts. In the case of a drunken man, or one deprived 
of self-control by a fit or othej accident, the use of mode- 
rate restraint, a.j well for liis own benefit as to prevent him 
from doing miscliief to others, ^may in the same way bo 
justified. 


6. — Author) tioH of NecesHil)j. 

T 

Tlio master of a merchant sliip has by' reason of necessity 
t!io right of (isi<tg force to ])resorvo order and discipline 
for tlio safety of tlio vessel and tlie persons and property 
on board. Tims, if ho has i-oasoiiablo cause to believe that 
any sailoj* or passenger is about to raise, a mutiny, lie may 
arrest and confine him. Tlio master may c\c'n be justified 
in a case of extreme danger in ini I luting j.)unishment with- 
out any Ibrin of iiypiiry. But “ in all cases which Avill 
admit of the delay proper for inquiry, due inquiry should 
precede the act of 'piinislnnent ; and .... the jiarty 
charged should have tlie benefit of that rule ox “hniversal 
justice, of being heard in liis oAyn defence’' (6). In fact, 
Avlicn the Immeduito emergency of providing for the safety 
and discipline of the shi|) is past., the master’s authority 
becomes a quasi-judi.dal one. iTliere are ( onccivahle eir- 
cumstauces in whiclx the leader of a i)a.rty on land, such as 
an Alpine expedition, might bo justified on the same prin- 
ciple ill oxeicising comi)ulsion to assure the common safety 

{h) Lord Stowdl, The Aglncourt ^ on the subject. For further refor- 
(1821) I llugg*. 271, 271. This eiiee.^ see Muude and Pollock’s 
judgiueut is the chussiciil authority Merchant yiiippin*?, 4th ed. i. 127. 
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of tlio party. But sucli a case, thougli not impossible, is 
not likely to oocui* for deciskyi. 


7 . — Danmje uwide))4 to authonzed Acts. 

Thus far wo have dealt with eases whei^ some special Uamago 
. . . • . . . 11101 - 
relation of tlie ijarties jiistilies or excuses the intentional di'iitnlly 

doing of things whhji ^ otherwise Avould be actionable 

wrongs. "We now co'fne to another and in some respects a 

more interesting and diiheult category. Damage suiVored 

in consequence of an act done by another person, not for 

that intent, but forborne other ^Sirpose oC his own, and not 

in itself unlaAvful, may for various reasoin^be no ground of 

action. The general precept of law is commonly staled to 

be Sic utero tuo ut alien urn non laedas.’’ If tliis Avero 

literally and universally ap^^flfcable, a man would act at liifcf* 

peril whenever antT Avlierover he acted otherwise than as 

the servant of the laAV. Such a state of things would be 

intolerable. It Avould be impossible, for example, to build 

or rcpaii’ a wall, unless in the middle^ of an uninliabitod 

I>lain. But the precept is understood Jo bo subject to largo 

exceptions^ Its real use is to warn us against the abuse oC 

the more popular ‘adage tha{ ‘‘a man has a right to do 

as ho likes with his owA’’ (c), which erj s much more 

dangerously on tho other side. * • 

There are limits to what a man nu^ do Avith his own ; 
and if lio does that Avhioh may be hannful to his neighbour, 
it is his business to keej) within those limits. Neither tho 
Latin nor the vernacular maxim Avill lielp us yiach, how- 
ever, to know Avhero tho lino is draAvn. Tlie problems 
raised by the apparent oppoSiJion of tho two principles 

{e) Cf. Gaius (D. 50, 17, de div. reg. 55) : “ Nullus videtur dolo fucore, 
qui BUG iure utitiir.” 

f2 
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must bo dealt with each on its own footing. We say 
ai)parcnt ; for the law has not two objects, hAt one, that is, 
to secure men in the enjoyment of jthoir rights and of 
tli(ir duo freedom of action. In its most general form, 
therefore, the question is, where does the sphere of a man’s 
la-opcr action^ end, and aggression on the sphere of his 
neighbour’s action begin? 

T]fo solntion is least difficult for llie lawyer when the 
question lias been decided in prinr5iplo by a sovereign 
legislature. Parliament has constantly tliouglit fit to 
direct or authorize the doing of tilings which but for that 
diiection and authority might be actionable wrongs. Now 
a man cannot be hold a wrong-door in a court of law hir 
acting in conformity with the direction or’' allowance of the 
supremo h'gal powaT in tljo State. In other w^ords “ no 
action Avill lie for doing that which the Legislature has 
aulhorized, it it be done without negligence, although it 
d<)(^s occasion damage to any one.” Tlio meaning of the 
qu.'ilification avuIP appear immediately. Siibjed thereto, 
‘‘the remedy of <he i)arty who sullors the loss is confined 
to recovering such comiionsation” (if any) “ as the Legis- 
lature has thought lit to give him” (r?). Instead of the 
ordinary (piestion whether A/rong has been done, there 
c*aii only bo a question Avhether the special jiower which 
lias bei.m oNcrcised is coupled, by the same authority that 
created it, with a special duty to make compensation for 
inchli^htal damage. ’ The autllorities on this subject are 
voluminous and discursive, and exhibit notable differences 
of opinion. Those differences, h^iwever, turn chiefly on 

((/) Lord Blaekliurij, GeiUUs v 7 Ai^p. Ca. at p. 293 ; Mvrset/ Docks 
I^'oprlctors of Bimn RntTVoir Trustees v. Gibbs (186-1-0) L. R. 1 

3 Ai)p. Ca. lit p. -too; Caletlouian II. L. at p. 112. 

Jt. Co. V. Walker's Trustees (1882) 



ACTS AUTHORIZED BY STATUTE, 


117 


the application of adinitted principles to particnlai' facts, 
and on the cc^jistruotion of particular enact incuts. Thus it 
has heen disputed wheihe^ tlio compensation given hy 
statute to persons 'who are ‘‘ injmionsly alh'ctcd’^ hy 
authorked railway works, and hy the same statutes d('- 
privod of their common-law rights of action, was or was 
not co-extensivo with the rig*lits of action exju'cssly or 1)\' 
implication taken away ^ and it has heon cloinded, tliough 
not without doubts and wiiiglity dissent, tliai in some cases 
a jiarty 'wdio lias suffered .material loss is left withouf ('itlua* 
ordinary or s])ccial rAnedy (c). 

A]')art from the question of statutory compensation, it is 
settled that no aoti^m can he maintained for loss or im*oii- 
venicnce which is the necessary coiiso(jucjicc‘ of an autho- 
rized tiling being done in an authorized juanner. A person 
dwelling near a railway constructed under the autliority of 
*rarliameni for the purpose%^f being worked by loeomotivtf 
engines cannot cofiiplain of the nois(> jind vibration caused 
by trains ])assing and ropassing in the ordinary courscj of 
traffic, however uii]>lcasant ho may find it (,/') ; nor of 
damage caused hy the escape of sparl^s from 11 lo engines, 
if the company has used due caution Jo prevent such escape 

so far practicable {(/), So, where a corporation is 

• • • 

(e) irammeramith R, (h. y. when ho in (Im Court, of A])pi ;il 

(isey) L. R. 4 11. L. 171, 38 L. J. Unit* Rix v. rtaac- a\;is \\Toii;^ly 
Q. B. 1205. • decided (5 (i. 13. J). COJ). • 

(f) Jlammcrsmith E.Co.y.lirmhl, (y) Yawjlutn v. Ttijf' VnJo R. (Jo. 

last note, confirming and oxtcndhJg (1800) !Hx. Cli. 5 Tl. it N.»G70, 20 
Hex V. (1832) 4 B. & Ad. 30, L. J. Ex. 217. Sc(i Im-Iow in OIi. 
wlioro certain Tnemlw'rs and ser- XI T. So f)f noise made by piiinjw 
vants of tbo Stockton and* Dar- in the autliorized sinkingof a sliaft 
lington Railway Company were near a man’ .s land o^ bouse : llom- 
indicted for a nuisance to persons (>uny. Jioulliivar/c mid VauxJmllWofvr 
using a higb road near and i)arallcl* *91, 2 Ch. 409, 00 L. J. Cli. 
to the railway. Lord Bramwell 030. 

must have forgotten this authority 


No action 
for un- 
avoidable 
damage. 



118 


GENERAL EXCEPTIONS. 


empowered to make a river navigable, it does not thereby 
become bound to keep the bed of the river clear beyond 
wliat is required for naviga(cion, though an incidental 
result of the navigation works may bo 'the growth of weeds 
and ficcumulation of silt to the prejudice of riparian 
OAvnors {It). 

Caro and But in Order to secure this^ immunity the poAvers 
requirod Conferred by tlie Legislature nvast bo exercised without 
of nogligeiieo, or, as it is j)orhaps better exi)rcssed, Avith 

crotioiiary judgment and cautiou (?‘). For damage Avliich could not 
1 lia\^o been avoided by any reasonably practicable care on 
\ the part of those Avho are a^itliorizcd to exercise the power, 
[thcTO is no riglit of action. * But tiny m;ist not do needless 
marm; and iL‘ thpy do, It is a wrong against Avliich the 
ordinary remedies are available. If an autliorized raihvay 
comes near my liouse, and disturbs me by tlic noise and 
Vibration of the trains, it may* hd a Iiardshi]) to mo, but it 
is no Avrong. For the railway Avas aulfiorizod and made 
in order that trains might bo run upon it, and Avithoiit 
noise and Aubration trains cannot be run at all. But if tlio 
company makes a cutting, for example, so as to put my 
house in danger of ij^alling, I shall liave my adtion ; for 
they need not bring doAvii my house to make thqjr cutting. 
They can - provide support for the liouse, or otherAvise 
conduct their works more carefully. “ When tlio company 

(/a) Crachiell v. Corporation of resort on iho construction of the 
Thdford (1869) L. R, 4 G P. 629, i):irticularstjiiuto there in question, 
3S L. J. C. P. 3/)3, decided x>urtly is Oeddis v. I'ropridors of Jiann 
oil the ground that the corporation Ucservoir^ 3 Aijp. Ca. 430. Grach- 
wore not even entitled to enter on nelV a ^asc seems just on the lino ; 
land which didruot belong to them cp. IViseoe v. G. JE, It. Co. below, 
to remove weeds, &c., for any pur- (i) Per Lord Truro, Z. IV. /T. 
poses beyond those of the naviga-' < R. Co. v. liradley (1851) 3 Mac. & 
tion, A rather similar case, but G.atp. 341. 
decided the other Avay in the last 
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can construct its "vs'orks witliout injiuy to piivato rig-lits, 
it is in general bound to ^do so ” (/»*). Hence tliero is a 
material distinction betwoe'i cases wlicre tlie Legislature 
“ directs that a thing shall at all events bo done ” (/), and 
tliose yhore it only gives a discretionary power witli choice 
of times and phu^es. "Where a discretion is given, it must 
be exereifeod wiih regard lo#tho eomnion riglits of oiliers. 
A public body whicli is by statiii(^ ein])otver(xl to set up 
h OS] )itals within a cert aiu area, but not empow(‘red io set 
up a hospital on any .specified site, or re(piir(‘d Io set up 
any hospital at allj is nut protected from liability if a 
hospital established under this power is a nuisance Io the 
neighbours {in). And even wher(^ a parti('ular thing is 
required to bo doijo, the burdoti of proof is on the ])el‘S()n 
who has to do it to sIioav that it cannot bo done witliout 
creating a iiuisanco (;/). A railway company is aulhori/ed 
to fi(‘quiro land ■within specified limits, and on any part of 
that land to erect workstojs. Tliis does not justify tljo 
company, as agailist a partieidar householder, in buildhig 
workshops so situated (though within the auiliorizod limits) 
that the smoke from them is a nuisance *to him iii thc^ o(icu- 
pation of his ]iouse(o). 13ut a siatiftory ])ower to carry 
cattle by railway, and provide st^ion yards and other 
buildinggi for the rece])tion of cattle and other things to bo 
carried (without spccificatibii of j)artjcular plapos or times) 
is incidental to the geiieinl piuqK^ses for wliicli tlio railway 
was authorized, and the use of a piece of land^as.a cattle 
yard under this power, though such as would bo a nuisance 

• t • 

(Z:) mseue v. G, B. JL Co. (1873) 221, 17 L. J. Cli. SSI. 

16 Eq. 636. . (o) Majmohun liuac v. Bant India 

{1) 6 App. Ca. 203. Jt. Co, (Tlif^li Coyrt., Calcutki), 10 

{m) Metropolitan Asylum District Ben. L. R. 241. Qu. wheth(jr tliiH 
V. Hill (1881) 6 App. Ca. 193. * • bo consistent with the caso next 

(w) Attorney •General v. Gaslight cited. 
and Colcc Co. (1877) 7 Ch. D. 217, 
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common law, does not give any riglit of action to adjoin- 
ing occupiers (p). Such a case falls within the princij)l0 
not of Metroj^oUtcm Asylum jyidrict v. Hilly hut of Mex 
V. Peme, 

A gas company was autliorizod by statute to have its 
pipes laid under certain streets, and was required to supply 
gas to the inhabitants. The vestry, being charged by 
statute witli the repair of the streets, but not required 
or authorized to use any special nicans, used steam rollers 
of such weight that the company’s pipes were often 
broken or injured by the resulting pi^cssure tlirough tlie 
soil. Tt was hold that, oven if the use of such rollers was 
in itself tlie best way of repairing the streets in the interest 
of the ratepayers and the public, the act nl the vestry was 
wrongful as against the gas company, and was properly 
restrained by injunction (q), 

‘‘An Act of Parliament may authorize a nuisance, and 
if ' it does so, then the nuisance wliich it authorizes may bo 
lawfully committed. Put the authority given by the Act 
jnay bo «an authority Avhich falls short of authorizing a 
imisanco. It may bo an authority to do certain works 
provided that they cai; be done without causing a nuisance, 
and whether the authority falls within that category is 
again a question of construction. Again the »M'thority 
given by Parliament may bo to carry out the works with- 
out a nuisance, if they cavi be so‘ carried out, but in the 
last resort .to authorize a nuisance if it is necessaiy for the 
construction of the works ” (r). ^ 


(^ 1 ?) Jjondon and Brighton M. Co. 
V. Truman (188.)) 11 Ajip. Ca. 45, 
65 Ti. fT. Ch. 351, reversing* the 
decision of ilio Court of Appeal, ‘29 
Cli. Div. 89. 

{q) Gas Light and CoJie Co. v. 
Testrg of St. Mary AhhoWs (1885) 
15 Q. B. Div. 1, 64 L. J. Q. B. 


414. The Court also relied, but 
only by way of confirmation, ou 
tjortain 'special Acts dealing with 
tlio relations between the vestry 
and tlie company. See 15 Q. B. D. 
at p. C). 

(?•) Bowen L. J., 29 Ch. D. at 

p. 108. 
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An authority accompanied hy compulsory pow’ors, or to^ 
be oxercisec^ concurreiitij^witli autliorilios r/mlr/ji gcHcrisi 
■which are so accompanied, will, it seems, ho generally 
treated as ahsolute* hut no single test can he assigned as 
decisive (.s'). 


8 . — liirvilahlo Acchlcnf. • 

In the cases wo Iiave*just been considering llio act hy 
which the damage is ^‘apsed lias hcen specially authorized. 
Lot us now turn 1^0 the wlass ot‘ cases wliioh differ from 
these in tliat iho act is not specially auihorized, hut is 
simply an act which, in itsejt', a man may hewdully do 
then and there; ^r (It is perliaps hotter to say) whuJi ho 
may do without hrealdng any positive law. Wo shall 
assume from the first that there is no want of reasonahlo 
care on the actor’s part. Fov it Is umlouhted tliat if hy 
failure in duo care 1 cause ^'larm to anotlujr, liosvt'.ver im\o- 
cont my iutonlihn, I am liable. This lias already boon 
noted in a general way {t). No less is ii (‘ortain, on tlio 
other hand, that .1 am not ansAverahlo for inerts omission to 
do anything which it was not my sjjecific duly io do. 

It is true that the very fact of aif accident ]iap])cnlng is 
commov^y soiiie evid(inco, and may ho cogc'iit ovidi'ncc*, 
of want of due care. Jhit that is a (piestion of I'nct, and 
tlioro remain many case's in which fu^cidoiits do lia 2 )pen 
nolw'ithsinnding that alb reasonahlo and pr.acticahlo care is 
used. Even tlio ‘‘ consiiijimate care’’ of an cxj)crt using 
special precaution in a matter of S 2 )ccial risk or import- 
ance is not ahvays successful. >Slight negligimoe may ho 
divided hy a very fine lino from unsuccessful diligence. 
But the distinction is real, and wo Iiavo hero to do only 

(.?) See especially Lord Black- Brighton Jt. Co. v. Truman, 
bum’s opmion in London and {1) 1*. 32, above. 


Tju'V liable 
a coil lent 
rosullin**: 
from law- 
ful aol. 
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with tho class oC cases where the facts are so given or 
determined as to exclude any negligence whatever. 

Conditions TIio question, then, is reduced to this?, whether an action 
inquiry. agaiiist mo for harm resulting by inevitable accident 

from an act lawful in itself, and .done by mo in a reason- 
able and careful manner. Inevitable accident is not a 
vcrball}'^ accurate tenn, but can hardly mislead ; it does 
not mean absolutely inevitable (for, by the supposition, I 
was not bound to act at all), but itjiicans not avoidable 
by any such precaution as a reasonaW'o man, doing such 
an act then and there, could bo expected to fake. In the 
words of Cl lief Justice Shaw of Massachusetts, it is an 
J accident such as the dofentiant could pot liavo avoided 
■ by use of tho Ivind and degree of care necessary to the 
, exigency, and in tho circumstances, in 'which ho was 
' placed. 

On prill- It may sooni to modern readers that f»nly one solution 
of the ])r()blem thus stated is ])ossible, or rather that there 
ihibilUy luoblem at all (u). No reason is apparent for not 

accepting inevitable 'accident as an excuse. It is true that 
we may suppose tho ;^oint not to have been considered at 
all in an archaic stage of law, when legal redross^was but 
a mitigation of the first iinx)ulse of private revenge. But 
private revenge has disappeared' from our modern law ; 
moreove.r do not nowadays expect a reasonable man to 
bo angry without inquiry, lie will nob assume, in a case 
admitting of douht, that his neighbour harmed him by 
design or negligence. And one cannot see why a man is 
to bo made an insurer of his noighhohr against liarm which 

(//) This, ai any rate, is the view ^ 5!5G, 46 L. J. Ex. 174 ; Holmes v. 
of modem juries ; see Nichols v. Mather^ L. R. 10 Ex. at p. 262. 
Marsland (1875) L. li. 10 Ex. at p. 
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(by our is iio fault of liis o\sni. For Iho doing 

of a tiling^ lawful in itself with duo oaro and oauiion 
cannot be doomed any fault. If the siiek wliieli T hold in. ^ 
iny hand, and anihising in a reasonable manner and witli 
reasoiiablo oaro, hurivS niy neighbour by ]>uro accident, it 
is not apparent wliy I ‘sliould bo liable luoro tliau if tho 
stick had been in anotlut* man’s hand(^‘). If wo go far 
back enough, indeed, wo shall find a time and an order of 
ideas in which tho thing itself that, does daniago is pri- 
maril}^ liable, so to speak, and ihrougb tlu'. tbiiig its owner 
is made answerable. That order of ideas wus preserved in 
tho noxal aelions of lloman law, and in our own criminal 
law by the forfeiture of tliQ olTending object wliich had 
moved, as it wa^said, to a man’s death, under tbe name of 
deodand. But this is matter of hisi^ory, not of modern 
h^gal policy. So much we may concedes, that Avdam a 
man’s act is the apparent cause of miscdiiof, the burden of 
proof is on him to shoAv 'chat tbo consecpienco was not One 
whi(‘li by duo dfiigenco ho could have prevented (.r). dhit 
so does (and must) Ibo hurden of proving malt(T of justifi- 
cation or excuse fall in oYovy case on the ])(u*son taking 
adAUintage of it. If hoAveio not, ou^tho first ir)iprossiou of 
the fades, a Avrong-doer, tho justilif-ation or oxcuso Avould 
not be jiccded. 


(«j) Trespass fer assault by fJi.rik- 
ing tho i)laiiitiif with a ^stiek 
thrown by tbo dofeiuhiiit. Plea, 
not guilty. TJio jury woro^, di- 
rected that, in tho absence of evi- 
dence for what purpose tho de- 
fendant threw tho stick, Uioy 
might (jouclude it was for a proper 
pui^joso, and the striking the 
plaintiff was a mere accident i^on» 
which the defendant was not 
answerable: AMerson v. WaisCdl 


(kSl'l) 1 0. Sc Tv. 358 {hfdbro liolfo 
B.). This, if it could bf* aeotiplod, 
would provo more*’ iliaj) is luji’e 
contcjalcd for. Piut it i.^ cvidcidly 
a rough and ready suiuniing-ui) 
given without refci’ouce to tho 
hooks. 

(./*) Kha.w 0. .r, would not con- 
cede- ev('n lliis in tho leading Mas- 
sachuscitts Jiaso of JirowH v. Kendall, 
G Cush, at p. 297. 
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Apparent feeliere llial our modem law supports the view now 

connict 

ofWJio- indicated as ilie ratieiial one, tUai inevilablo ac 9 ident is not 

rx^j-Os ^ • 

va ground of liability. 13 ui; tlicro is a good deal of a 2 )poar- 
ance of autbority in tlio older books for the contrary j)ro- 
position tliat a man must answer for all direct consoquonces 
of his voluntary acts at any rate, or as Judge 0. "W. 
Holmes (y) lias put it “acts at Ms jieril/’ Such seems to 
have been the early Gcrmfinic law (::), and such was the 
current opinion of l^nglish lawyers until the beginning of 
this century, if not later. On tli/) ether hand, it will be 
S(um on careful examination that no a'liiual decision goes 
iho length of the dicta which embody this ojunion. In 
jilinost every case the real question liirns out to bo of the 
form of action or jileadiiig.’^ Moreover, dhere is no such 
doctrine in Itonnv^ or modern Continental juris])ru- 
dein.'O (a ) ; and this, although for us not conclusive or 
even authoritative, is worth considering wlienovor our own 
authorities admit of doubt on a* point of general jirineqde. 
And, wliat is more inqiortant for our purpose, the point 
has been decided in the sense hero contended for by Courts 


(y) S(’C on the wliolo (if this 
matter Mr. .In^ti(;(' 1 lolmesVychap- 
tei* on “Trespass and Xe^ligeneo.” 

(c) lleuslci', Tnst. des dentsehen 
rrivatreelita, ih 203; LI. lien. 
Primi, c. 88 } G, 90 .scop. i;V9, 
helow. 

{(t) ‘ ‘ Inpunltns est qni sine culpa 
ct dolo malo easu (\uodain danmnm 
eominittit.” Gai. 3. 211. Panhi.s 
indeed says (1). 9. 2, ad legem 
A(iuiliam, 45, § 4), “Si defeiidoudi 
in(’i causa lai)idcjji in advcrsariiim 
misero, sod non enm sed pvac- 
tercnnt(mi pereussero, tcncborlcgo 
Atpiilia; ilium onini solum qui 
vim iiifert ferii-o couceditur. ’ * But 


various ex]daimtions of this are 
I>ossihlc. IVrhaps it sldUvs what 
kind of cases arc rofen-red to hy the 
otlicrwise uiiexxdaincd tTici.inn of 
IJljnan in the x>recedijjg fragmeiii., 

** iiilliMi'fi Armilin nf Irn-iouimn ^.1-.... 


I). 47. 10, do iniuriis, 4. Accord- 
ing to tile ciiiTcnt English theory 
of till* Kith — 18th centuries an 
action on the ease would not lie on 
, sjicli facts, hut trosjiass vi et imnh 
would. 
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of the highest authority in the United States. To theso 
decisions Ve shall first cal'i attention. 

^ In The Nifro-nji/cenne Cane ih) tlie dofoiidants, a firm of Amcricjin 

• ' -xr Ar 1 j 1 • 1 : 

carriers, received a wooden ease at Now York to ho earned The Nitro^ 
to California. ‘‘There wa^s nothing in its appearance eal- 
culated to awaken any suspicion as to its.eonteids,” and in 
fact nothing was said €)r asked on iliat score. On arrival 
at San Francisco it was found that the contents (Avlii(*]i 
“ liad the appearance (>f sweet oil”) were leaking, 'riio 
ease was tlion, according to iho regular course of husiness, 
taken to Ihe defendants’ offices (which they rented from 
tlio plainiitf) for oxaniinatioji. A servant of the defen- 
dants proceeded to open the case with a mallet and chisel. 

TIio contents, • being in fact iiitro-glycnn’ino, exploded. 

All the persons present were killed, and mucli ])roporty 
destroyed and the builcling damaged. Tlie aedion was 
brought by tlie Jandlord for tliis last-mentioned damage, 
including that suffered by parts of tlio building lei fo 
other tenants as well as by the oflicos» of the defendants. 
Nitro-glycerino had not tlien (namely, in LSOfi) become a 
gciicraljy known article of comm(|L*ce, nor were ifs })ro- 
])erties well known. Jt Avas foutid as a fact tha-t tlio 
defendants ]m\ not, nor had any of the ])(‘i\sons concerned 
in handling the case, knowledge or means of knowledg(i of 
its dangerous character, and that the case had Ix'en d(*a,lt 
with “in the same way that other cases of sinfilar a])p(iar- 
ance were usually received and handled, and in the mode 
that men of prudence engaged in tlio same laisiness would 
have handled cases Jiaving a similar a]»])(jaranco in the 
ordinary course of business when ignorant' of their con- 
tents.” The defendants .admitted their liability as for 


{h) 15 Wall. 524 (1872). 
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Brown v. 
Kendall 
(Massa- 
chusetts). 


’waste as to tlio promises occupied by tbem (wbich in fact 
tliey repaired as soon as possible after the accident), but 
disputed it as to the rest of tlio building. 

o 

The Circuit Court held th^e defendants were not further 
liable than tliey laid admitted, and the Supreme Court of 
the Uiiited States affirmed the judgment. It was held 
that in the first place tho defeiidahts were not bound to 
know, in the absence of reasonable grounds of suspicion, 
the contents of packages offered tliem.*for carriage : and 
next, that without such knowledge in fact and without 
negligence they were not liable for damage caused by tlie 
aceid-ent (c). No one is res-ponsible for injuries resulting 
from iinavoidabh? accident, wliilst engaged in a lawful 

business Tho measure of care against accident 

whieli one must take to avoid responsibility is tliat whicli 
a person of ordimiry prudence and caution would use if his 
own interests were to be affected and the. whole risk were 
his own.” 

Tile Court ])rocee<lcd to cite witii iipproval tlie case of 
Broun V. K( ndidl in ijlhe Supreme Court of Massachu- 
setts ((/). TIkto tho plaintiff’s and tlie defendant’s dogs 
wore fighting : the defendant vvti,s beating 'them in order 
to separate tliem, and the plaiu^iif looking on. “The 
defendant retreated backwards froin before tlie dogs, g^trik- 
ing them as ho retreated ; and as he ap^nnaclied tho plain- 
tiff, witli his back towards him, in raising liis stick over 
his shoidder in order to strike the dogs, lie accidentally hit 
the plaintiff in the eye, inflicting upon him a severe in- 

(<*) Tho plaintiU’s prox>cr remedy it| ii.-iture. fSoo l.tjell v. Ganga Bai 
would have bom against tlio eon- (ISTo) Indian Law Hop. 1 All. GO. 
sigiiorwbodospalolicdibooxplosivo (d) G Gush. 2U2 (1850). 

Avitliout iiifonuing Iho carriers of 
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jury.” Tlio action was trespass for assault and battery. 
It was held 'hut the act of*tlie defendant in itself “ was a 
lawful and proper act which ho might do by proper and 
safe means and that if ‘"in doing this act, using duo 
care and all proper precautions necessary to the exigency 
of the ease to avoid hurt to others, in raising* Ills stick for 
that purpose, he accidentally hit the plaint ijt in the eye and 
wounded him, this was’tlio result of ]nirc aceddont, or was 
involuntary and unavoidiible (c), and Ihoroforo ilio action 
would not lie.*’ All flui't could be roquned of the defen- 
dant was “ the exercise of duo care adapted to the exigency 
of the case.” Tlio rulo in its general form was thus ox- 
; pressed : ‘‘If, in the prosocuti(fn of a lawful act, a casieilty 
purely accidental arises, no action can be supported for an 
‘ injury arising therefrom.” 

Tliere liave been like decisions in tlie Supremo Courts of 
Now York (./) n;.id Connecticut. And these rulings ap- 
j)oar to bo accepted as good law tlirotigliout tlio IJiiited 
States {(/). The general agreement of American authority 
and opiiiion is disturbed, indeed, by one modern case in the 
Court of*A])peal of New York, that -^f Cdst/o v. Daryve (/'). 
But tlic conflicting element is not in the decision itself, 
nor in anything, necessary ioi it. The defendant Avas the 
colonel of a regiment of^NoAv York militia, who at the 
time of the cause of action Avero firing blank cartridge 
under his immediate orders in the course of^a revioAV. 
Tlie plaintiff Avas one of jff crowd of» spectators wlu^ stood 
in front of the firing line and about feet from it. 


(e) The conacq^ttenve was involuri- (/) JLaruy\. 
tary or rathor unintended, though , cited lo Wall. 039 ; Morria v. 
the act itself was voluntary ; and it 32 Conn. 75. 
was also unavoidaldo, i. e. not pro- (y) Cooley on Torts, 80. 

ventable by reasonable diligence. {h) 2 Keyes 109 (18C5). 


Otlier 
Aniorican 
cijses : 
eorilrary 
o]>iijiou in 
('tisUr V. 

Dm'mo 

(N.Y.). 
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,Upon one of the discharges the plaintiff was wounded by 
a bullet, whidi could be accounted for only byj one of tlie 
men’s pieces Iiaving by some misadventure been loaded 
with ball cartridge. It api)ea,rod that one company had 
been at target practice an hour or two before, and that at 
tlic end of tlic practice arms had been examined in the 
usual way (/), and surplus ammunition collected. More- 
over, arms liad again been inspcch)d by the commanding 
officers of companies, in j^ursuancu of the colonel’s orders, 
before the line was formed for- the regimental parade. 
Tlie j)hiiiitiff sued the defendant in an action in the 
nature of trespass for an assfiult.” A verdict for tlie 
idaintiff Avas ultimately affirmed on appeal, the Court being 
of opinion that there was (ividence of neglfgence. KnoAving 
that some of the had Avithin a short time boon in pos- 
session of ball .‘immunitioii, the defendant miglxt w(dl Ixave 
done more, lie might have cleared the front of tlie lino 
before giving orders to fire. Tiie CV)urt iiiiglit further liaA^o 
supporfed its docisioji, tliough it did not, hy tlie eases Avhieh 
slioAv tliat more 1 luni ordinary care, nay ‘‘ eonsunimate 
caufiou” (,/), iw recpiired of ])ersous dealing Avitli dangerous 
Aveapons. The Chief Judge added that, as the injury 
Avas the result of an ^ net done hy tlie defendant’s express 
command, the (luestioii of negligence was immaterial. 
Vmi this AvaA only the learned judge’s iiidmdual 0 ]^iiiion. 
It Avas not necessary to the decision, and there is nothing 
to shoAv* tlyit the rest of the Court agreed to it (A). 

(i) Ifc will 1)0 reniomtorud tliiit & S. lOS. 

that, this was in iho diiyri of muzzle- (/i') T’lio reporter adds tliLs nig- 

loaders. A like accident, lioAvever, nificant note : The Court did not 
hai)pcuod not many years ag-o at an j)ass upon the first branch of tho 
Aldersbot field day, fortunately ease, discussed by the Cliiof J udge, 
without 1111113 to auy one. as to the question of tho general 

(y) Erie 0. J. in V. liability of tho commanding 

Faulkner, 1 E. & S. at p. 805, 31 officer.” 

L. J. Q, B. 30 ; Dixon v. Bell, 5 



INEtlTABLE ACCIDENT. 


1-20 


AVe may now seo what the English authorities amount English 


to. They have ri^rlainly • been supposed lo show tlial tits: 
inevitable accident is no excuse when the immediate result 
of an act is comjdained of. Erskinc said a century ago in 
his argument in the celebrated ease of Tho Doan of St. 
Amph (/) (and he said it. by way of a familiar illustration 
of the difference between criminal and civil liability) that 
‘‘ if a man rising in his ^sloep walks into a china shop and 
breaks everything about him, his being asleep is a complete 
answer lo an indicfnvf'ni for trespass {in), but he must 
answer in an (wfioh for ‘everything he has broken.’^ 

And Bacon had said earlier to the same purpose, that “ if 
a man be killed by misadventure, as by an arrow at butts, 
this liath a pardon of course : but if a man bt^ hurt or 
maimed only, ai} action of tresjxiss lietli| though li be done 
against the pariy^s mind and will’’ (//), stronger exam])los 
tcndd not well be propounded. Eor walking in one’s sloe]) 
is not a voluntary act at all, though possibly an aitt that 
might have been prevented: and tlie ]>ractico of arcliory 
Avas, when Bacon Avrote, a positiA^e legal (July under staiutos 
as recent as Henry Vlil.’s time, though on the other hand 
shooting is an extra-hazardous act (c^. AVe find the same 
statement about accidents in shooti^ig at a mark in tho 
so-called'- laws of Henry and in the arguments of 




<»f -JKISS 

.'iiiil slumt- 
iiii;! 


(0 21 St. Tr. 1022 (a.d. 1783). 

(m) Would ail iiidictirioiit over 
lie for Miinido trespass? i know 
not of any authority that it woul?l, 
tliouf^li tlio action of trespass ori- 
g-inally had, and regained in form 
down to modern l.irncs, a ipuhlic 
and penal character. 

(«) Maxims of the Law, licjy:. 7, 
following- the dictum of Kcdt; J. iii^ 
21 PTcn. Vll. 28. Wc cite Bacon, 
not as a writer of authority, but 


as showing, like Erskiiaj, tho 
average legal iniiid of ^lis iim(\ 

(o) O. AV. Holmes 103. 

(p) C?. HeS § 0. “iSi in Indo 

sagftiaiidi vel alicnius i-xercitii 

iaculo vel Imiusmodi c-asu alicpiem 

occidat, reddat eum ; legis eiiim 

est, (jui inMientor peecat, scienter 

enuaidet.” C. 90 6 11 adds an 
• - ’ 

English form of tho maxim: “ et 

(jui brt‘chi ungcwca]d(!H, bote 
gewcaldes.” 

K 
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lycnvn' V. 

intrd. 


counsel in a ease in the Year-JDook of Edward IV., where 
the general question was more cr less discussed ((/). Brian 
(then at tlie hnr) gave in illustration a view of the law 
exactly contrary to tliat which was taken in Brown v. 
KendalL But the decision was only that if A. cuts his 
hedge so that the cuttings Ipao indto fall on B.^s land, this 
does not justify A. in entering on B.’s land to carry them 
oh. And hy Choke C. J. it is sai,d, not that (as Brian’s 
view would require) A. must keep his thorns from falling 
on B.’s land at all events, but that “ he ouglit to show that 
lie could not do it in any other way, or that he did all that 
was in liis power to keep them out.” 


Another case usually cited is Weaver y. Ward (/•). The 
plaintilt and the defendant avoi*o botli members of a train- 
band exercising with powder, and the plaintih was hurt 
by the accidental discharge of the defendant’s 2>icco. It 
Is a very odd c«aso to quote foi the doctrine of absolute lia-* 
bility, for wlait was there holden was that in trespass no 
man shall be excused, “ except it may bo judged utterly 
without his fault,;” and the defendant’s plea was held bad 
because it only denied intent ion, and did not properly 
bring before the the question whether the accident 

was inevitable. A later case (.v), which professes, to follow 


(y) G E(iw, IV. 7, pi. \S; O. W. 
Holiiu’s So; cf. 21 ileii. Vlir 27, 
pi. O, Jl of tr<'.sp!is.s to g’oodH 

■\vhicli (loo.s null I'cally ralso tlio 
quostiiK.. 

(;•) Hob. i:U, A.D. IGIG. 

( a ) l^kkrmn v. iratsofi, Sir T. 
Julies 20o, A.D. 1GS2. Lambert v. 
Jifttsri/y T. ll!i> in. 421, a caso of 
false iiiipristiiimeiit in the samo 
piTJud, cites the foreg^oing autlio-' 
ritics, and ilay mend’s opinion 
ccrlainly assumes the view that 


inevita,blu accident is no excuse 
even when the act is one of lawful 
self-defence. Tint then Kayrnond’s 
oiiinion is a dissenting one: iS, O. 
mmi. Lrsisti/ \. Olliott, T. RajMu. 
467 : beiuy ^-iven in tho former 
place alone and without explana- 
tion, 'a has apparently been some- 
times taken for tho judj^inent of 
the Court. At most, tliereforc, 
his illustrations are evidence of tho 
notions current at the time. 
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Weaver v. Ward^ really departs from it in holding* that' 
“ unavoidaliiG niust ho shown to iiiako a valid 

excuse. This in turn was apptu’ently followed in t]i(3 
next centiu’y, hut the report is too meagre to ho of any 
value fO- 

All tliese, again, are shooting eases, and they occurriHl 
at this day tlio duty of using extraordinary oan^ wutli 
dangerous tilings wouM put thorn on a s]) 0 ('ial fooling. 
In tlie colehi-ated S(]uil) ease tlioy Jiro eitc'd and more or loss 
relied ujion (//). Il^is* md clear to what extent tho judges 
intondeil to jiress Ihem. Ac(?ording to AVilson’s r(3])ort, 
inovitahlo aoc'idcnt was allowed hy all the judges to ho an 
excuse. Tint I'laekstono’s judgment, according to liis own 
report, says that Clothing hut “inovitahlo necessity will 
S(*i‘ve, and adopts tho argument of llriaff In life case of tho 
cut. thorns, mistaking it for a judi(‘ial opinion; and tho 
. other judgments are statcxl^^s taking tho sanio lim^, thouj^h 
less (Explicitly. J.A)r tho decision ilsc'lf the (|uestion is 
hardly material, though Blackstoiie may ho su})posod to 
represent tho view which ho thought tho moro favourahle 
to his owji dissenting judgment. .Ui« th(H)jy was tli.at 
liahilityin trespass (as distingulsh(' 1 from an action on 
tho case) is uucpialitiod as regards «tlie immediate conse- 
(pienc(}s of a mtyi’s act, hut also is limited to such conse- 
(■[uences. 

Then comes Lea me v. Braf/ (.r), a comparativefly modi'rn 
case, in which tho defcn^lant’s chaise had run into tho 
plaintilf’s cumcle on a dark night. Tlio defendant Ava,s 

• 

{i) Underwood v. llcwsoUj 1 on* tlio py.rt.. But the 

Straui^'c yilfi, a.d. 1723 (dcjleiidaiit law ef uo/s^lij^oiirvO was thou quite 
was uncocking- a ^uu, plaintiff • undt volopod. 

looking- on). It looks V(jry like (w) v. Sk'-pherd (1773) 2 W. 

conti-ihiitory negiigeuce, or at any Bl. S02, 3 Wils. 403. 

rate voluntary exposure to the risk, (.c) 3 East o03 U.d. 1803). 

»K 2 


Leamc v. 
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* driving on tho wrong side of the road ; which oi itself is 
want of due care, as every judge would now toll a jury as 
a matter of course. The decision was that tho proper form 
of action was trespass and not case. Ghroso J. seems to 
have thought inevitable accident was no excuse, but this 
was extra-judicial. Two generations later, in Ryknuh v. 
Flolche)\ Lord Cranworth inclined, or more than inclined, 
to the same opinion (y). Such is* tho authority for the 
doctrine of strict liability. Very possibly more dicta to 
tho same purpose might bo collccte(l,.but I do not think 
anything of importance has been left out(;:). Although 
far from decisive, tlie weight of opinion conveyed by these 
vaiious utterances is certainly respectable. 

On the other Eand Ave have a series of eases which 
appear even more strongly to imply, if not to assert, the 
contrary doctrine. A. and B.^both sot out in tlieir vessels 
to look for an abandoned raft laden with goods. A. first 
gets hold of the raft, then B., and A.’s vessel is damaged 
by the wind and sea driving B.’s against it. On such 
facts the Court of King^s Bench held in 1770 that A. 
could not maintain trespass, “ being of opinion that tho 
original act of tho defendants was not unlaAvful ’’ (^f). 
(iuite early in the centmy it Lad been held, that if a man’s 
horse runs away with him, and rjuns over another man, he 
is not even jmma facie a trespasser, so that under the old 


(//) (1808) L. R. 3 11. I-, at p. 
341. 

(:”) Sometimea tlio case of James 
V. CampheU (1832) 5 C. & P. 372, is 
citod in this (sonioxion. Bnt not 
only is it a Nisi Priiis case with 
notliiiij*’ partitailar to rccoinmcncl 
it, hut it is irrolovaut. Tlio facts 
tlioro alleged were that A. in a 
quarrel with T5. struck C. Nothing’ 


sh WH that A. would liavo been 
justified or oxtaised in striking 15. 
And if tho blow ho intended was 
not lawful, it was clearly no excuse 
that lie stmek the Avroiig’ man 
(p. 29 above, and see li. v. Latimer 
aS86) 17 Q. 15. D. 359, 55 L. J. 
M. C. 135). 

{a) Davis v. Saunders. 2 Chitty 
639. 
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rules of \)leadmg it was wrong to plead specially in jnstili-. 
cation (/>). Here liowevei’ it may l)o said there was no 
voluntary act at all on the defendant’s part. In Wakcmau 
Jloh'niwu, a modern running-down oaso(r), iho Court 
coneofled that “ if th(3 accident happened entirely wiihout 
default on the ])art of tile defendant, or blame imputable 
to liim, the action dot^s not lie;” thinking, however, that 
on the facts thtu'e was proof of negligence, they refused a 
new trial, •which was tfsked for on the ground of mis- 
direction in not putting it to the jury whether the accident 
■was the result of negligence or not. In IS [2 this declara- 
tion of the general rule was accepted by the Court of 
(iuceii’s Bench, though the decision agiiin was on the form 
of pleading (^/). • 

• 

Lastly, wo have two decisions well within our own 
time which are all but conclusive. In Holmes v. Mol her (e) 

• • I . , 

the defendant was out with a pair of horses driven by his 
groom. The horses ran away, and the groom, being 
unable to stop them, guided them as be*st he could ; at last 
ho failed to get them clear round ^ a corner, and they 
knocked down the plaintiff. If the driver liad not 
attempted to turn the corner, they ^ould have run straight 
into it fliop-froiit, and (it w*as suggested) Avoiild not have 
touched the jdaintiiT at all. The jury found i!li(‘r(‘, was no 
negligence. Here the ifrivor was certainly acting, for lie 
was trying to turn the liorses. And it was aigPied* on the 
authority of the old casL*s and dief^, that a ircs]3a.ss laid 
been committed. The Court refused to take this view, 

[h) Gibbons v. Pepper^ 1 Lord {d) Hall v. F^arnlcy (1812) 8 
Raym. 88. Q. B. UlO, 12 L. J. Q. 75. 22. Tlio 

(r) 1 Bing. 213 (1823). The, line between this and Gibbons v. 
argument for the defendant seems Pipprr is raiJier line, 
to have been AXTy well reasoned. {c) L. Jl. 10 I’lx. 2G1, 41 L. J. 

Ex. 1 70 (1875). 


Itolmrs V. 
Mathc}'. 
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tbut said nothing about inevitable accident in 'general. 
‘‘For tlie convenience of mankind in carrying on the 
affairs of life, people as they go along roads must expect, 
or put up with, such mischief as reasonable care on the 
part of otliers cannot avoid’’ (/). Thus it seems to bo 
made a qu(3stiou not only of the defendant being free from 
blame, but of the accident being such as is incident to the 
ordinary use of public roads. The. same idea is expressed 
in the judgment of tho Exchequer Chamber in Ri/hinds v. 

where it is even said thq-t all tho cases in wliich 
inevitable accident has been held an excuse can bo ex- 
plained on the principle “that tho circumstances were 
sucli as to show that the plaintiff had taken that risk 
upon himself” (^). 

litore lately, in ^tunku v. Powell (A), Denman J. ca,me, 
on the .Englisli authorilics alone, to tlio conclusion above 
mainlniuod, nanudy tliat, where negligenco is negatived, 
an action does not lie for injury resulting by accident from 
another’s lawful ac,t. 

Tlicse decisions seem good warrant for saying that the 
la’iuciple of IVie Nitro-fjli/eeriue Case and Brown v. Kendall 
is now part of tlie common law in Ijlugland as Wvdl as in 
America. iv.U this inquiry may be thought to belong not 
so mucli to tlie head of exceptions from liability as to the 
fixing of Ihe piiiiciples of liability in tho first instance. 
33ut such an inquiry must in pnirjjtice always present itself 

(/) Briimwell 15. at p. 267. glanuod from a Lough and wouiidod 

(</) L. Iv. 1 at pj). 2SG, 287. the plaintiif’s oyt'). A i)oirit might 
Butsoeperijord Halsbury miiV/ah/t liavo been made for the idamtilf, 
V. ’91, A. C. 32/), 337, 60 ^ l^ut appareutly was not, on the 

L. J. Q. B. 683. “extra-hazardous” charaotcr of 

^ (h) ’91,1 Q. B. 86, GO L. J. Q. B, firc-anua. 

§2. This was a shooting case (a iJcUet 
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under tli^ form of determining whether the parfioiilar eii*- , 
cumstnncosVxcludo liahilky for an act or oons(»{iiicnoo 
which is at first siglit wrongful. Tlio same remark ap- 
plies, to some extent, to the class of cases which wo take 
next ifi order. 


9 . — Ej‘crcis€ of common 

Wo have just left a tot»ie not so much ohsc'urc in itself Tmmnmty 

, . hi 

as obscured by ilie indir(;ct and vaeillating Iroainnuit of it oi* common 
in our aulhorities. 'Tliai- AVliieh we now lake up is a well 
settled 0110 in principle, and the dillioulties havi^ been 
only in fixing the limits of ap]dioalion. It is impossUilo 
to carry on the •common all'airs of life without doing 
various things ■vvliich are more or h^ss likely to cause loss 
or inconvenience to otliors, or oven wliich obviously tend 
tliatway; and this in such a manner that ilu'ir IcaKhuiey 
cannot be remedied by any meams sliort of not acling at 
all. (^)mpeiition in ])usine.ss is tlio most olwious example. 

If John and Peter ai’o booksellers in tl^o same streeX, I'ach 
of them must to some oxbait diminish the custom and 
ju’ofits of the <dher. So if tliey are shipowners em])loying 
ships ill the same trade, or brokers^ in tlio same market. 

So if, 'instead of John and^P^‘ter, wo take tin*, throe or four 
railway companies whose lim^s offer a clioiee ot* routes from 
London to the north, 'hut it is notidh'ss to pursue ex- 
amples. The relation of*profits to eoinpetition is matter of 
common knowledge. T(? say that .a man shall ni>t seek 
profit in business at the expense of ofhtn’s is to say that, ho 
sliall not do business o-t all, or that tlio whole const itution 
of society shall be altered. Like reasons apply to a man’s 
uso of liis own land in tlie^cpmnion way of ])nsbandry, or 
otherwise for ordinary and lawful pur])oscs. In sliort, lifol 
could not go on if we did not, as the x>iice of our own freol 
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action, abide some measure of inconvenience -'from the 
1 equal freedom of oui’ noiglibouiis. In these matters rmiiam 
petimim/Kc dammqne riemim. Hence the ride of law that 
the exercise of ordinary rights for a lawful purpose and in 
a lawful manner is no wrong even if it causes damage (/). 
It is chiefly in this class of casos^ that we meet with the 
plu'aso or formula damnum sine ini aria ; a form of words 
which, liJvO many other Latin phrases and maxims, is too 
often thouglit to servo for an explanation, when in truth 
it is only an abridgment or mcmoria*technica of the things 
to be explained. It is also of doubtful elegance as a 
technical phrase, though in general Latin literature ini aria 
no doubt had a sufficiently wide meaning (/•). In English 
usage, however, it is of long standing (/). 


(f) J,-0. V. Tomlwe (1880) M 
Ch. ]3iv. 58, 10 L. J. Cli. 877, Is 
a (Mirions caso, but does not juakc 
any real ox(‘oi)iion to this. It 
shows that (I) tlie Crown as owner 
of l'or(\shoro has duties for tho pro- 
toction of the land, though not 
onforcoahlo duth's; (2) those dutit'S, 
whoro tho Grown rights havo bo- 
coino vested in a subject, ai’c laid 
upon and may bo enforced against 
tliat subject. 

(/•) Uljnaii Avroto (D. 9. 1, si 
(puidrupes, I, § 3) : “Paujicriea cst 
dniiiniini sine inimia facientis 
dai-uni, mec^^ eiiim poicst animal 
iniuria fecisso, (piod sensu caret.’’ 
This is ill a very special ..outext, 
and is far from warranting the 
use of ‘‘damnum sine iiduria” as 
a common formula. Ueing, how- 
ever, a dollied ill the Institutes, 
4, 0, pr. (wiih the uriidiomatic 
variant “ iniurUun fccisse”), it pro- 
bably became, through Azo, the 
origin of the phrase now current. 


In Gains 3. 21 1 (on tho lex Aquilia) 
we read : “ Tniiu’ia autem otjeidore 
iijitelh'gitur cuius dolo aut culpa id. 
accident, noc idla alia logo dam- 
num quod sine iniuria datur repro- 
hendilur.” This shows that 
“dammim sine iniuria dare” Avas 
a correct if not a common phrase : 
tliougli it could never liave for 
Gains or Glpiau the wile meaning 
“of harm [of any kind] which 
gives no cause of fujtionj'’ • “Dam- 
num siu(j iniuria” .standing alone 
as a kind of compound noun, ai*.- 
cordiug to tho modem use, is 
hardly good Latin. 

(/) Ei-aclon says, fo. 221 a: “Si 
quSs in fundo proprio coustruat 
aliqiu)d molendinum, et .scctam 
suam et aliorum vicinorum siib- 
truhat viciiu), facit vicino damnum 
et non iniunam.” “Dampnum 
sine iniuria” occurs in 7 Ed. III. 
ud, pi. 67, “damnum ah.squo 
iniuria” in 11 Hen. IV. 47, pi. 21 
(see heloAv). 
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A cla^ieal illustration of tlio rule is given by a ease in 
the Yeai*-IJbok of Henry IV., whieli has often boon cited 
in modern books, and which is still 2 )erfeclly good autho- 
rity (m). The action was trespass by two masters of tlio 
Grramftiar School of Gloucester against one wlio had sot up 
a school in the same town, whereby the plainliifs, having 
been wont to take forty pence a quarter for .a ciiild's 
schooling, now got onl^^ twolvo ])eiice. Tt was lield tliat 
such an action could not bo maintained. “ said 

Hankford J., “ may be ajm/itr iniHna^ as, if 1 luave a mill, 
and niy neighbour build {Inotlier mill, whereby llie prt)fit 
of my mill is diminished, 1 shall have no action against 
him, though it is damage to mo .... but if a milh^r dis- 
turbs the water «from tloAving to my mill, or doth any 
nuisance of thojike sort, i shall have >^ucli action as the 
law gives.” If the plaintiffs hero had shown a franchise 
in thoiiiselves, such as that claimed by tlio Universities, it 
might liave been otherwii5e. 

A case very like that of the mills suggesicid by .1 lank- 
ford actually came before the Court of Common lUeas a 
generation later (>/), and Newton C. 3. stated the law in 
much the same terms. Even if the 'owner of the ancient 
mill is entitled to sue those Ayho of right ought to giiiid at 
his mill, and grind at the now one, he has not ‘any rciiiifidy 
against the owner of the ilow mili. “ 1 le wlio hath a frcjo- 
hold in the vill may build a mill on liis own ground, and 
this is wrong to no man.” And tlje rule lias ever since 

[m) llil. 11 Hen. IV. 47, pi. 21 poral court. T]jc pl«iulifr tried to 

(a.d. 1410-11). In 1-ho cdui’sc of net up a fraucliiso as lioldiiig 

argument the opinion is thrown .aj. aiusiont oflico iji Iho gift of the 
out that the education of children ^ Prior of Lunlone, near Gloucester 
is a spiritual matter, and therefore (s/e; probably Llauthoiiy is meant), 
the right of appointing a school- (//; 22 IJen. VI. 11, pi. 2;> (a.d. 

master cannot bo tried by a tern- 1443). Tlio school case is cited. 


^Tlie easo 
of Glou- 
cester 
Gr.rftnnar 
{School. 


Case of 
mills. 
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been treated as beyond question. Competition is^'in itself 
no ground of action, whatever damage it ma;;^ cause. A 
trader can complain of liis rival only if a definite exclusive 
right, such as a patent right, or the right to a trade mark, 
is infringed, or if there is a wilful attempt to dama'ge his 
business by injurious falsehood (“ slander of title ”) or acts 
otherwise unlawful in themselves. Underselling is not a 
wrong, thougli the seller may purposely sell some article 
at un remunerative prices to attract custom for other 
articles ; nor is it a wrong even tf> offer advantages to 
customers who will deal with oneself to tho exclusion of a 
rival (o), 

“ To say tliat a man is to trade freely, hut that lie is 
to stop short at any act which is calcnlatod to harm other 
tradesmen, and whhih is dcisigned to attract: their business 
to his own sliop, would ho a strange and impossible counsel 
of perfection” ( jj). ‘‘To draw a line between fair and un- 
fair competition, betwecai wliat is reasonable (ind unre;ison- 
ahlo, passes tlie power of tlio Courts. (Competition exists 
whore two or niorc^ persons seek to possess or to enjoy tlio 
same tiling ; it follows that tho success of ono must ho the 
failure of anotlier, and no principle of law enables us to 
interfere with or to fapderate that success or that failure 
so long as it is due to mere# competil ion ” (r/). There is 
“no restriction imposed by law on competition by ono 
trader with another with' the solo object of benefiting him- 
self ”(r). 

, e 

Another group of authorities of the same class is that 
which establishes “ that tho disturbance or removal of the 

(o) Mofflil Steamship Co. v. at j). 61.5. 

:^rvr,rajor (1889-91) ‘i3 Q. B. Biv. ^ ^ (/?) Fry L. J., ihid. at pp. 625, 
598, ailirmcd in H. L,, ’02, A. C. 626. 

25. (r) Lord Ilininon, S. C. inll.L. 

[p) Bowon L. J., 23 Q. B. Div. ’92, A. C. at p. 69. 
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soil in a\ man’s own land, tliougli it is tlio moans (Ly , 
process of n\tural percolation) of drying his neigliLour's 
s]3ring or well, docs not coiistituto tlio invasion of a legal 
right, and will not sustain an action. And furtlior, that 
it mabes no diftoreuce whotlier tho damage arise hy the 
water percolating away, ‘so that it ceases to iloAv along 
channels through wliioli it iJreviously foiincf iis Avay to tlio 
spring or well ; or wheeler, having found its way to tlio 
S])ring or Avcll, it ceases ‘to ho retuiiiod there ” (.s) . The 
leading cases arc Achu y, BIhiuIoU (t) and CJimcmore v. 
lUchardH («<). In' the former it was expressly laid down as 
tho govt3rniug principle “that the person who owns tlio 
surface may dig tlicrein, and a])ply all that is there Tound 
to his own piu*pos 9 S, at his free will and pleasure, and that 
if in the exercise of such right ho intei^^opts or drfiins olf 
th.0 water collected from underground springs in hisiK'igh- 
hour’s well, this inconvoniemjo to liis neighhour tails ■within 
the description of damAtni (d)X(ii{0 i/uHnff Avhich cannot 
become the ground of an action.” In tins case the dchm- 
(hint liad sunk a dc.ep ])it on his owij^ land for mining 
purposes, and kept it dry hy pum]»inj^* iii the usual way, 
with the result of drying u]) a Avcll which l)cl()nged to tlcj 
plaintitT, and was used hy him to supply ii is cotton mill. 
Chaxen‘t(hc v. llivhard^ carried tho rule a stej) further in 
two direct i(ms. It settled that it makes no (liiriaviuee if 
the well or Avatcrcourso Avhose supjdy is cut oil or dimi- 
nished is ancient, and also (uotwiihstauding cfi'iisiderahl} 
doubt expressed by Lord Wcnsleydalo) that it matters not 
whether the operations carried on hy tho owner of the 
surface are or are not for any puiposo connected witli tJio 

{«) Ciu’., IXalhirorh'iith Minitiff ^ (/) 12 IVt. A' 'VV. 221, 12 Ti. ,T. 

Co. V. Jlon-imi (1873) L. It. 5 P. C." ' JOx. 289 (1813). 
at p. 61, 13 Jj. J. P, C. 19, (o) 7 If- Ij. 319, 29 Jj, J, J'.jX. 

bl (1859), 
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use of tlie land itself. The defendants in the were 
virtually the Local Hoard of Health of Croydon, who had 
sunk a deep well on their own land to obtain a water 
supply for the town. The making of this well, and the 
pumping of groat quantities of water from it for vhe use 
of the town, intercepted water ihat had formerly found its 
way into the river Wandlo by underground channels, a,iid 
the supply of water to the plaintiff’s ancient mill, situated 
on that river, was diminished. Here the defendants, 
thoiigli using their land in an ordinary way, were not 
using it for an ordinary puqiose. Hut the ’House of Lords 
refused to make any distinction on that score, and held 
the doctrine of Arton v. Jihbndp.U applicable (.?•). The right 
claimed by the plaintiff was declared bo too large and 
indefinite to have^ any foundation in law.,. No reasonable 
limits could bo sot to its exercise, and it could not bo re- 
conciled Avith the natural and ordinary rights of land- 
OAvnors. Tliese decisions havo been generally followed in 
the United States (y). 

There are many other ways in which a man may use 
his own property id the prejudice of Jiis neighbour, and 
yet no action lies. I have no remedy against a neighbour 
Avho opens a ncAv AAundoAV so as to overlook my» garden: 
on the other hand, ho has none against me if, at any time 
before he has gaitiod a pi\3scriptiA»e right to the light., 1 build 
a wall -or put up a screen so as ‘to shut out his vIoav from 
that Avdndow, But the principle, in question is not confined 
to the use of property. It extends to every exercise of 
lawful discretion in a man’s OAvn affairs. A tradesman 

(.r) Cp., as to the distinction be- L. J. C. P. 3G8 ; and further as to 
tween the “ natural user” of hmd^ the limits of “ natural user,” 
and the iiiamtenaneo of artificial lard v. TomUuaton (1885) 29 Ch. Div. 
works, Ilimlman v. X. E. Ji, Co. 115, 51 L. J. Ch. 451. 

(1878) 3 0. P. Div. at p. I7l. 47 (y) Cooley on Torts 580. 
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may dep&md in great measure on one large customer. 
Tliis person, for some cause* of dissatisfactiou, good or bad, 
or without any assignable cause at all, suddenly withdi’aws 
his custom. Ilis conduct may be unreasonable and ill- 
conditfoned, and the manii'esi cause of great loss to the 
tradesman. Yet no legal wrong is iloiic. And such 
matters could not be oiherwlse ordiTcd. It is more toler- 
able tliat some tradesmen should suflor from the capri (!0 of 
customers than tliat the law should dictate to customers 
what reasons are or arh n/3t sullieieut for c‘ensing to deal 
with a tradesman. 

But there are cases of this cli^ss which are not so obvious. 
A cmious one arosji at Calcutta' at the time of the Indhiii 
Mutiny, and was taken up to the Brivy Qouncal. Ilajendro 
Diitt and others, the plaintiffs below, were the owners of 
the U}idvnn'itvry a tug emidoyed in tlui navigation of the 
Hoogly. A troopship witli ‘English troops arrivi'd at tlie 
time when they Avere most imgently needed. Eor towing 
up this ship the captaiu of the tug asked an extraordiiuuy 
price. Failing to agree Avith him, and thinking his demand 
extortionate, Cajitaiu Itogers,thc 8upeiSiitendent of Marino 
(who Avas ^defendant in the suit), issued a gemjral order to 
officersx)^^ the Grovernment pil^t sorvi(;e tliat the UndcnvrUrr 
Avas not to be alloAved to take in toAv any voskcI in their 
charge. Thus the owners "not only failed to make a ])roht 
of the necessities of the •Government of India^ but lost 
the ordinary gains of their business so far as they Avere 
derwed from toAving ships in the charge of Government 
pilots. The Supreme Coui*t of Calcutta held tliat tlioso 
facts gaA^o a cause of action against Caj .^lin Bogers, 
but the Judicial Committee reA^rrsed the decision on 
appeal (c). The plaintiffs had not been prejudiced in any 


lloijt rs V. 
Rinr/t'Iyo 


{z) Roffcrs V. llajaudro DiUtj 8 Moo. I. A. 103. 
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■Whether 
inalici' 
material 
iu these 
casoH. 


definite legal rights No one was hound to employ their 
tug, any more tlian tlioy were'^bound to take 'a fixed sum 
for its sorviees. EX tlie Government of India, rightly or 
wrongly, thought tlio terms unreasonable, they might de- 
tlino to dojil with the plaintiffs both on the present and on 
otlier 0 (}casions, and restrain public servants from dealing 
with iljem. 

“The Government certainly, as^any other master, may 
lawfully restrict its own servants as to those whom they 
slijill inuploy under tliem, or co-operate with in performing 
tlie services for the due x^erformance of which they are 
taken into its service. SuxJ]K)sing it liad been believed 
tlijit ilui Undonenter was aiv ill-found vessel, or in any way 
unfit for Iho servici*, might noi. Ihe x>il<^t8 have been law- 
fully forbidden ter enixdoy her until tlioso- objections were 
removed ‘r* Would it not indeed have been the duty of 
the (jovernnicnt to do so? And is it not ecxually lawful 
and right when it is lionesily bcilievod that her owners will 
only render tlieir services on exorbitant terms ?’’ (./*). 

It must be taken that tlie Court thought the order com- 
Xdained of did not, as a matter of fact, amount to an 
obstruction of the tug-owners’ common right of olTering 
Iheir A^essel to ihe 'pon-ofiicial public for enix>loyineiil . 
Conduct might easily bo imagined, on the part of an officer 
in the defendant’s x^osition, Avhich would amount to tliis. 
And if it did, it Avould ])robably be a cause of action (//). 

In this last case the harm sUlTered by the ]'>laintiff in 
the Court below Avas not only the naiural, but ax^x)^i*^'^^b'^ 
the intended consequence of the act complained of. The 
defendant hoAvever acted from no reason of x^rivate hos- 
tility,' but in the interest (real or supposed) of the x^ublic 

[x) S Moo. T. A. at j). 1.34. v. SicJiCriuyill, 11 East at pp. 575, 

(?/) See per Holt C. J. in Kccble 570. 
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service. Wlietlior the averment and proof of malice, in 
other word^lhat the act complaiiiod of was clone with the 
solo or chief inteniion of causing harm to the plaint iif as 
a private enemy ( 2 ), would make any didVrence in cases oi 
this class, docs not appi'ar to hc^ docidc^d hy any autliority 
in oui’ law. In Itoijcrn w. Ji^tjcndro Datf llio Judicial 
Ooiumittoe exju'cssly dc'clined to say what the decision 
w^oiild bo if UukS elomoi^t W’oro present. In Chd^rniorc v. 
JlichardH tlio statement <d’ facts (I)}' an arbitrator) on whicli 
tlie case jnoc^ecded expressly negatived any iuieiitiou to 
liarm the plaintilf. '•Lord •WcusLydalc thought (appa- 
rently with relui'.t aiico) t hat the principle of rc^gardiug llio 
presence or ahseiieo of such fwi in ton! ion had found no 
place in our law' and partly for that reason ho would 
have liked to draw the line of uiU|ucstiocKihlo freedom of 
use at purposes coniie(3ted wiili the improvement of t]u*> 
laud itself ; but ho gave no authority for his statement. 
At tlie same time it juust ho allowed that lie expressed the 
general sense of English lawyers {!>), 


The Homan law;yers on tlie other liand alloAved tliai 
“ animus vieiiio nocendi ’’ did or mighf inako adilference. 
In a ])assago cited and to some cxte,At relied on (in the; 
scautiiiussi, at tJiat time, of ipitive authorityj in AvfoK v, 
Jilundr//, we read : “ Deiiique Marcelliis scribst, cum eo 


(s) Tb is very difliuult to say 
what “malice,” as a term of a A, 
really meaus in any one of its ^■euo- 
rally similar but not identical uses; 
but I think the yloss liere given is 
SLiUiciently cuirect for the matter 
in hand. At all events, the iflton- 
tion of causing <lisadvantago to the 
plainliif as a competitor in busi- 
ness by acts in themselves lawful, 
and done in the course of that 
business, does not make such acts 


wrongful : Motjal Hlnnmldp do. v. 
Mednyur (18S5)) 23 il ii. Uiv. o!)8, 
H. L., ’92, A. 0. 20, (Jl L J. Q. 
J3. 290. • 

(<0 7 IT. L. C. at p. 388. Out 
see per Fry Jj. J., 2:? Q. 13. Div. at 
p. G25, on thn hypothetical ease of 
“competition u^cd us a mere engine 
of maliso.” 

* (A) Sco Sir W. Markby’a “ Ele- 
ments of Law,” s. 239. 


Roman 
(jocirine of 
“ animiis 
vi(jino 
nocendi.” 
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qui in suo fodiens vieini fontem avortit, nihil ,posso agi, 
nee (le dole aotiouom : et sane non dobet habere, si non 
animo vicino nocendi, sed suum agrum meliorem faciendi 
id fecit” (6*). And this view is followed by recognized 
antliorities in the law of Scotland, who say that ais owner 
using his own land must act ‘‘ nv)t in mere spite or malice, 
ia aemvifdioncm vidnP^ (d). There seems on principle to 
be much to recommend it. Ceidainly it would be no 
ansAver to say, as one is inclined to do at first sight, that 
ilie law can regard only intentions and not motives. For 
in some cases the law does already regard motive as dis- 
tinct from purpose or intention, as in actions for malicious 
prosecution, and in the question of privileged communica- 
tions in aciions for libel. And also ilios is really a ] natter 
of intention. The motives for a man Avishing ill to his 
neighbour in the supposed case may be infinite ; the 
piir 2 )()se, the contomidated and desired result, is to do such 
and such ill to him, to dry up his Avoll, or Avhat else it may 
be. If our law is to bo taken as Lord Weusleydalo 
assmned it to be, its policy must bo rested simply on a 
balance of expediency. Animus vicino nocendi Avould be 
very difficult of proof, at all events if j)roof that mis- 
chief Avas the only*purposo were required (and it Avould 
hardly do to take less) : and the evil of letting' a certain 
kind of churlish and unneighboui'ly conduct, and even 
deliberate mischief, go Avithout redress (there being no 
reason to sujijAose the kind a common one) , may Avell be 
thought less on the Avhole than that of oncoiu*aging 
vexatious claims. In Homan hiAv there is nothing to shoAv 
Avhethci*, and hoAV far, the doctrine of Ul2)ian and Mar- 
cellus was fdlind capable of x^raotical ajqdication. I cannot 
learn that it has much effect in the law of Scotland. It 

(r) I), oi), 3, do aqiin, 1, § 12 (d) Boll’s Principles, 966 (rc- 

(Ulpiiin). ferred to by Lord Wonsloydale). 
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seems praper, however, to point out that there is really no 
positive English authority on the matter. 

Again our law does not in general recognize any exclu- Cases of 
sive right to the use o£ a name, personal or local. I may names, 
use a name similar to tliat which my noiglihour uses — and 
that whether I inhoritod or found it, or liave assumed it of 
my own motion — so long as I do not use it to jiass olf my 
^vares or business as being his. The fact that inconvenieneo 
arises from tlio simila.rity will not of itself constitute a 
legal injury (c), and allegations of pecuniary damage Avill 
not add any legal effect. “ You must have in our law 
injury as well as damage ” {/), ^ 


10 , — Leave and Licence : Volenti non Jit iniuyia, 

llann suffered 1^ consent is, within limits to bo men- Consent or 
tioned, not a cause of civil action. Tlie same is true where o? 
it is met with under conditions manifegiting accoptanco, 
on the part of the j)erson suffering it,^(>f tlio risk of tliat 
kind of harm, l^lie maxim by ■which the rule is commonly 
brought to mind is “Yolenti non fit* iiiiuria.” “Leave 
and licence is the current English i*hrase for tlie dcfeiioo 
raised in this class of eases. On the one hand* lioAvover, 
volenti non Jit ininria is not universally true. On the other 
hand, neither the Latin nor the English formula provides 
in terms for the state of things in .winch tliero ia not 

(c) See Burgess v. Burgess (1853) ^c. (1885) 30 Ch. D. 150, 55 L. J. 

3 D. M. a. 896, 22 L. J. Ch. €75, Ch. 31. Ci). jVoulgomergv, Thomp- 
a classical case; JOa lioulag y, JDu souy ’91, A. C. 217, *60 L. J. Ch. 

JBoulay (1869) L. II. 2 P. C. 430, 757. 

38 L. J. P. C. 35; Bayy. Brown- • *(/) Jessel M. R., 10 Ch. Div. 
rigy (1878) 10 Ch. Div. 294, 48 304. 

L. J. Ch. 173; Street v. Union Jiunh, 


P. 


L 
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Express 

licence. 


Liinits oi 
couseiil. 


specific will or assent to sulTer something which^ inflicted 
against the party’s will, would be a wrong, but only 
conduct showing tliat, for one reason or another, he is 
content to abide the chance of it {[/). 

The case of express consent is comparatively rare in our 
books, except in the form of a licence to enter upon land. 
It is indeed in this last connexion, that wo most often hear 
of “ leave and licence,” and thc'autliorities mostly turn on 
(piestions of tlie kind and extent of permission to bo in- 
ferred from particular language or atfts (//). 

* Force to the person is .rendered lawful by consent in 
su(}li matters as surgical operations. The fact is common 
enough ; indeed > athoritics are silent or nearly so, because 
it is eomiiKJii and ol)vious. Awaking out a man’s tooth 
without his (jonsc'iit would ho an aggravated assault and 
battery, Witli consent it is lawfully done every day. 'In 
the case of a person under tlie age of discretion, the 
consent of that i^^rson’s j[>aront or guardian is generally 
necessary and suiUcient (/). But consent alone is not 
enough to justify what is on the face of it bodily harm. 
There must be some kind of just cause, as the euro or 
oxiirpatio]! of disease in tht\ case of surgery. Wilful hurt 
is not oxelised by consent or assent if it has no reasonable 
objec't. Thus if a nutu licenses another to beat him, not 
only doe.s lids not prevent the a'ssault ft’oni being a punish- 
able ,olfeuce, but tl^ie better opiidon is (hat it does not 
deprive the party beaten of his right, of action. On this 

((/) Unless -Nvo said that ifave (/i-) Sco Addison on Torts, p. 
points to speciiio consent to an 38i,6thcd. ; Cooley on Torts, 303,. 
act,, /iiruce to «x'uer;d assent to tlio fsQq. 

coiiseijnenccs ot acts consented to': ' (j) Cp. Stcidien, Digest of tlio 

but such a distinction sccins too Criminal Law, art.* 201. 
fanciful. 



LIMITS OP LAWFUL CONSENT. 


principle 'grize-fig'hts and the like “are unlawful even 
•when entered into by agreement and without anger or 
mutual ill-will” (/). “ AVlienever two persons go out to 

strike each other, and do so, eaeli is guilty of an 
assault*” (/). The reason is said to be that such acts are 
against the peace, ortend*to ]jreaches of tliA peace. J3ui, 
inasmuch as oven the slighiest direct apjdi cation of force, 
if not justilied, was in tl^ language of pleading ri d 
and (‘Oil fra ptwcniy something more than usual must bo 
meant by this cxprgs^ion The dislineiion seoms to bo 
that agreement will not jusiify tlio wilful causing or 
endeavouring to cause ai>preciablo bodily harm for tho 
mere pleasure of the parties *or others. Ih>xing wiUi 
properly padded gloves is lawful, because in tho usual 
course of things harmless. Fighting witti tho bare (ist is 
not. Football is a laAvfid pastime, i hough many kicks aro 
given and taken in it; a ki^khig match is not. As to . 
playing at foils, I^cannot say, nor w«as it over said that 
I know of, that it is not lawful for a gentleman to leaiai 
tho use of the small sword ; and yet that winnot be learned 
wiiliout ^iractising with foils” (w?). Fencing, single-slick, 
or xdaying.with blunt sabres in tho accaistmiujd manner, is 
lawful, bccfiuse tlie players mean no luiii to one another, 
and take such orifor by the ngd of masks and jiads that no 
hurt Avorth speaking of is likely^ A duel witli s]iarx> 

swords after tho manner of Grerman students is not lawful, 

• . • * 

though there ho no personal enmity bctAvcon tlie men, and 

(/') Cowmomvealth v. Collherg Bailor N. P. 10. Tlie 
(1870) 119 Mass. 350, and 20 Am. tliGre and elsewhere cited from 

Hop. 328, where authorities are Coinhcrhach , npai-* from tho 

‘coPoctod. Sco also Jlnj. v. Covey slender yulhority of lhat rci>orier, 

(1SS2) 8 Q. 13. ly 534, 638, 646, only a dictum. Buller’s own 
549, 507, and wfra, authority i.s n^-illy hettcr. 

(/) Coleridge J. in lieg. v. Lewis {in) Poster’s Crown Law, 2G0. 
(1814) 1 C. & K. at p. 421, cp. 
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Meg, V. 
Coney, 


thougli the conditions be such as to exclud.e da^er to life 
or limb. Here it cannot be said that “ bodily harm was 
not the motive on either side ” (w). It seems to be what is 
called a question of mixed law and fact whether a particu- 
lar action or contest involves such intention to do retil hurt 
that consent pr assent will not justify it (c). Neglect of 
usual precautions in any pastime known to involve danger 
would be evidence of wrongful indention, but not conclu- 
sive evidence. 


This question was incidentally considered by several of 
the judges in the recent case of Reg, v. Coney (p), where 
the majority of the Court held that mere voluntary 
presence at an unlawful fight is not necessarily punishable 
as taking part in 'an assault, but there was no difference of 
opinion as to a prize-fight being unlawful, or all persons 
actually aiding and abetting therein being guilty of 
assault notwithstanding that the principals fight by 
mutual consent. The Court had not, of course, to decide 
anytliing as to civil liability, but some passages in the 
judgments are material. Cave J. said: “The true view 
is, I think, tliat a blow struck in anger, or which is likely 
or is intended to do' corporal hurt, is an assault, but that a 
blow struck in sport, and net likely nor intended "to cause 
bodily harm, is not an assault, and that, an assault being 

o 


(w) Foster, I, c. “Motive” is 
hardly the correct word, but the 
meaning is plain enough. 

(o) Cp. Pulton, Be Paco Itegis, 
17 b. It might bo a nice point 
whether tho ,Dld English back- 
swording (see “Tom Brown”) was 
lawful or not. And quaere of tht' 
old rules of Rugby football, which 
allowed deliberate kicking in some 
circumstances. <?wffm’,also,whether 


one monk might have lawfully 
licensed another to beat him by 
way of spiritual discipline. But 
anyhow he could not have sued, 
being civilly dead by his entering 
into religion. 

(p) 8 Q. B. B. 534, 51 L. J. 
M. 0. 6G (1882). For fuller col- 
lection and consideration of autho- 
rities, cp. Mr. Edward Manson’s 
note in L. Q. R. vi. 110. 
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a breach the peace and unlawful, the consent of the * 
person struck is immatoriah If this view is correct a blow 
struck in a prize-fight is clearly an assault ; but playing 
with singlesticks or wrestling do not involve an assault, 
nor dbcs boxing witli gloves in the ordinary way’’(</). 
Stephen J. said : “ When juio person is, indicted for 
inflicting personal injury upon another, the, consent of the 
person wlio sustains tlie«injury is no defence to tlie person 
wlio inflicts tlio injury, If *tlio injury is of such a nature, or 
is inflicted nndor such circumstaneos, that its infliction is 
injurious to the puhiio as well as to the person injured. 
.... In cases whore life and limb are exposed to no 
serious danger in the comnioil course of things, I tlii^ik 
that consent is a defence to a charge of assault, oven when 
considerable foiwo is used, as for insfance in cases of 
wrestling, singlestick, sparring with gloves, football, and 
tile like; but in all cases ^^he question wlietlier consent 
does or does not^tako from the aj^plication of force to 
another its illegal eliaracter is a question of degree do])ond- 
ing upon circumstances’’ (/*). These opinions seem equally 
applicablo to the rule of civil responsibility (s). 

A licence obtained by fraud is of n5 elloct. This is too liiconce 
obvious on tho^ general principles of the law to need fraud? 
dwelling upon {t). 


(q) 8 Q. B. D. at p. 539. As to 
the limits of lawful boxing, sco 
JReff. V. Orton (1878) 39 L. T. 293. 

(r) 8 Q. B. D. at p. 549. Com- 
pare arts. 206, 208 of the learned 
judge’s ‘‘Digest of the Crirninjil 
Law.” The language of art. 208 
follows the authorities, hut I am ^ 
not sure that it cxacstly hits the 
distinction. 

(s) Notwithstanding the doubt 


expressed by Ha wldns^., 5 Q. B. 
D. at pf). 553, 554. 

{t) A rather curious illustration 
may be found in Davies v. JMar^ 
shall (1861) 10 C. B. N. S. 097, 
31 L. J. C. V. Cl* where the so- 
called equitable plea and replica- 
^tion seems to have amounted to a 
common law plea of l(‘avci and 
licence and joinder of jssu(i, or 
j)erhaps new assignment, thereon. 
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Trials of stroiiglh and skill in sucli pastim^ as those 
above mentioned afford, when •carried on within lawful 
hounds, the host illustration of tho jjrinciplo by which tho 
maxim volcnlt non Jit iniiiria is enlarged beyond its litoral 
moaning. A man cannot complain of harm (Within 
the limits we^liavo mentioned) to the chances of which 
bo has exposed liimself with knowledge and of liis free 
mo' 11. Tlius in tlio case of two naen fencing or j)laying 
at singlestick, tolenil non Jit inim^ia would bo assigned by 
most lawyers as tho governing .rule, jret the words must 
be forced. It is not tho will ol one j)layer that tho other 
should hit him; his object is to be hit as seldom as 
possible. Ihit he is content tliat the other shall hit him 
as much fis by fair play ho can; and in tliat sense tlie 
tfiriklng is not agjwnsi his will. Tliercfors^ the “assault” 
o(! tile scliool of arms is no assault in law. Still less is 
there an acdual coiiseiit if the fact is an accident, not a 
necessary incnb'ut, of what is being done ; as wliore in tho 
('ours(^ of a cricket match a player or sjioctator is siruck l)y 
Iho hall. 1 supjioso it has never o(?cm*rcd to any one fhat 
legal wrong is done l)y such an accideiit even to a speotalor 
Avlio is taking no ]iart in tlie game. So if two men are 
bmeing, and one of the foils breaks, and tho broken end, 
being thrown olf Avilli some- force, Idts a bystander, no 
Avrong is done to him. Such too is the case put in the 
Indian Tonal Code of a man Avlio stands near anotlier 
cutting MOod Avitli a liatchot, and is struck by tlie lioad 
Jlyingioff. It may lie said that these examples are trivial. 
Tliey are so, and for that reason ajipropriato. They sliow 
that tho principle is constantly at Avork, and that we find 
little about ii in our books just because it is unquestioned 
in common sense as AA^eU as in law. 

a 


(«) Illust. to a. SO. Ou tlio point of actual consent, cf. sa. 87 and 88. 
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Many c-^scs of tins kind stvin to fall as nafnvally nndor 
tlio ox<*opti()n of iiu*vital)K‘ iuvitlonl. lUit ihoro is, avo 
eoncoLVo, tliis distiiirtion, iluit wlioro llu' plaint iif kas 
voluntarily put lilmsi'll’ in tlio Avay of j’isk tlio di'kaulant 
is not kouii<l to disjjroYi' nogli^tnioo. If I rluioso io stainl 
nonr a man usino- -ui lio^niiiy lu* a good wooilnian or 
not; l)ui I cannot (it is sukniitii'd) ('oinpLiin^of an arcidont 
Localise ii inoro skilled ^woodman iniglit liiivi' a\oid(‘d it. 
A null! dealing A\itL o\]Aosives is Lound, as it'gavd.s Lis 
noigliLonr s pro]MTl y, L) dilig<‘nco and inoro tliaii diligiaioo. 
JUit if [ go and Avatcli a' tivi'AVork-inalo'r La* iny ou’v 
aniUvSi-niont, and tlio r.liop is LIoami up, it M-oins 1 shall 
havi' no I'anse i»r action, t'vort if lie was liandlinv; his 
matiS'ials imskiiru’d}'. This, t»r (‘ven nujns is i)n].liiMl in 
lhodecisi(,n in Lu// //7//v.s (./•), avLoia^ it Avas liold that- 
ono 'vlio trcv])ri.'scd in a wofxl, liaving* iio'tiri' that spring'- 
guns Avero sut Hkti', and Avas shot a sja'ing-gini, e-onid 
not recover, d'la' inaxini '‘voliaiii non Jit iniinia” was 
('xpressly liold applioahlo : "‘’ho voluntarily o\j)(rs(‘s lilin- 
self to tlio niisiLief Avliicli has }ia])]K‘noO ” (//). Ilio oas(‘. 
gav(' risi^ to niiieli ])nhiic (‘xeitounad, ajid iod to an all ora,- 
ti(ai of thp 1 a AV (,'•), Lilt it lias not, heia) <lonhlod in suhso- 
(juoni autiK/i-itios iliat, on iho liiAV ^as it stood, and tlio 
facts as ihoy camo bidoro th'*' Court, it w'as well decided. 
As ibe point of negliginieo Avas i*x])rossly raised by tlio 


(.0 3 B. & Aid. 301 (1820) ; rp. 
aud disl. tlif! later rase i)f Jllrd v. 
llo/irnii/r, -1 BiiiiC. 028. The aran- 
HiL'iit lliatM’iKa; llie ilti« 5jd:nii could 
not iiavc jiiMtifii-d a in*s- 

prii'Sor his o\\ *i liau*!. ovtii 

after '\variiin<r, ho could jiot jii'-tify 
&hooTiujj liim Avith a spriiij^-icim, 
is Avcij 4 :hod and found •\vanlin<j:, 
thouurh pcrhaj>.s it ought to have 
prevaih'd. 


(V) J’. r IJayle) J. 3 ». OC'Ald. at 
1>. oil, and lIoliiuO ,T. af jt, 31 1. 

( ) Bdih. le e. -ww. 12.':, liO (j-c- 
pvinlid in S\«jni-\' S'nillli’^ wi-rkM. 

.-jtl !J f\f(j,t liV 

iu;^hi ill a dv •‘IIiio^'-Iimum:' ha* tin* 

]>rot-<tinii il.'innK was made a 

eririiiiial oiren«-< Ly 7 <V: S fh-o. fV. 
e. Is, i,o\v 3«p<'alid and Mih.-ian- 
tifl’y n--« nai'icd (21 A: 20 Vi^t. 
c. 96, s. i, and 1 *. 100, s. 31). 
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pleadings, the decision is an aiitliority that if tyman goes 
out of ]iis way to a dangerouf^ action or state of things, 
he must take tlio risk as ho finds it. And this appears 
to ho material with regard to the attempt made by ro- 
s])octablo authorities, and noticed above, to bring under 
this principle the head of excuse by reason of inevitable 
accident (a). 

It was lield by a majority of tlie Court of Appeal that 
if a man undertakes to work in a railway tunnel where he 
knows tliat trains are eonstandy passing, he cannot com- 
plain of tlio railway company for not taldng measures to 
warn the workmen of thb approach of trains, and this 
thougli ho is the servant not of tlio Cvunpany bui. of the 
contractor (/j). The minority liold that the railway com- 
j)any, as carrying on a dangerous business, were bound not 
io oxpos(^ ])orsous coming by invitation upon tlioir property 
to any unduo risk, and at all events the burden of proof 
was on tlican to show tliat the risk was in fact understood 
and acco[)lcd by the plaintiff (c). “ If I invite a man who 

lias no knowledge of the locality to walk along a dangerous 
clilf which is my property, I owe him a duty different to 
that which I owe to a man who has all his life birdnosted 

a 

on my rocks” (d). 

But where a man goes on doing work under a risk which 
is known to him, and which does not depend on any one 
clso’s act.., or on tlio condition of tlio place wliero the work 

{(i) IJoImcs V. Mather (lS7o) li. (t*) Cp*. Thoains v. Quarfernmiyie 
R. 10 Ex. at p. 2G7 ; Itijlamh v. (1SS7) 18 Q. B, Eiv. GS5, 66 L. J. 
T'ldvhcr (18G6) E. H. 1 Ex. at p. Q. B. 310, and Lord Hersclieirs 

judgment in Memhery v. G. ir. R, 

(/>) Woodley V. Mcir, Did. Jl. Vo. Co. (1880) 14 Aj^p. Ca. 179, 190. 
(1877) 2 Ex. Liv. 384, 46 L. J., [d) Ery L. J. 18 Q. B. Div. at 

Ex. 621 ; Mollish and Bajjgallay p. 701. And see Yannouth v. 
L. JJ. diss. Framr (IS87) 19 Q. B. 1). G47, 57 

L. J. Q. B. 7. 
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is done, l^if is incidenl to ilio wort itself, lio oannol. bo 
heard to say that his oxpoSuro of himself to such risk was 
not voluntary {<’). 

Tlie? principle expressed by voknii non fit hiiurhi is OasoA 
different from that of eoutributory neglipfcneo ( /' ), ns it 
is in itself iiidepeiidoiii of t?io contract of servic'o or any 't 
other contract (^). It ^ocs not follow that a man is negli- nUh v, 
gent or imprudent becauso ho chooses to (Mieounler a risk 
which lio knows and. ax^prociates ; but if lie does volun- 
tarily run tlio risk* ho cftnnoi. comxdain afterwards (//). 

At tlio same time knowh'dgo is not of itself conclusive. 

Tho maxim is colenti — not menfi — non Jif ininrhi ; “ tho 
question whether •in any x^n,riieular case a j)laintilf was 
or nohm^ js a question of fact anfl not of law (/). 

A workman is not bound, for example, to throw iq) his 
emx)lo 3 TOeut rather than go on working with ai)]>lianc()s 
which ho knows or suspects to bo dangerous; and con- 
tinuing to use sucli ai)]diancc,s if tho onqiloj^u* cannot or 
will not give him bettor is not condiisivp to sliow that ho 
voluntarily takes tho attendant risk (/»*). As ])etwoon an 
cinploj^cr and his own workmen, it is Jiardly x)0,s.sibl() to 
separate the question of knowledge^ hnd a(iC(q)tanco of a 
jiarticuttir risk from the question wliether it was a t(*rm in 

tho contract of servic‘e (though it is seldom, 'if (jvei', a-ii 

* • 

(t) Memhenj v. (x. ir. Ji. Gu. {h) Uowen 7j. J. IS (i. JJ. JJiv. 
note (r), hint page. Lord Bram- at p. 095. 

Tvoll’s extra-judicial remarks can- (i) Und. alp. 690; Liudjey li.J, 
not bo supported: sco i»er Lord in yannoufh v. ['rauvr (18S7) 19 
llcrscliell, 14 App. Ca. at pp. 192, Q. B. 3^, 647, 059, Li^fore jad^T.s 

193 ; and Smith v. note (^), of the C. A. .■dttinjL*- as a divisional 

p. 155. Court. > 

(/) Bowen L. J. in Thotnaa v. {k) 1 naoa /// v. /Wa<c<?, last note; 
Quartermaiue 18 Q. B. Liv. ^ tThrussdl v. llihuhtt^idc (1888) 20 

685, 694, 697, 50 L. J. Q. B. 340. ' Q. B. 1>. 359, 57 1 j . J. Q. J5. 347 ; 

{(/) 18 Q. B. Div. atp. 698. JSmifh v. JM/ctr, ’91, A. C. 325, 60 

L. J. Q. B. 683. 
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' express term) that the workman should accept, that risk. 
Since the Employeis’ Liability Act has deprived the 
master, as avo have abeady seen, of defence of “ common 
employment” in a considerable number of cases, the 
defence of roleuti non fit iniuna has several times been 
resorted to, wlfh the effect of raising complicated discus- 
sion on tolerably simple facts. By treating the maxim as 
if it were of literal authority (Avlich no maxim is), and 
then construing it largelj^, something very like the old 
docli'ino of common employmeni; might have been 
indirectly restored. Eor some^time tiiero was appreciable 
danger of this result. But the tendency has been effec- 
tually checked by the decision of the TTouse of Lords in 
V. Balccr (c), hlxcej)t where tlierft is an obvious and 
necessary danger fit the work itself, it mug.-t bo a question 
of fact in every case whetlier there was an agreement or 
at any rate consent to take the risk. ‘‘ Where a person 
undertakes to do work wliich is intrinsically dangoroiis, 
TiotAvhhstanding that reasonable care has been taken to 
render it as little dangerous as possible, he no doubt 
voluntarily subjects himself to the risks inevitably accom- 
panying it, and cannot, if he suffers, he permitted to com- 
plain that a wrong lias been done him, even though the 
cause from Avhicli ho suffers thight give tp others a right 
of action ” : as in the- case of works unavoidably produc- 
ing noxious fumes. But whore “ a risk to the employed, 
whi(ih may or may not result in injury, has been created 
or enhanced by the negligence of tho employer,” there 
“ the mere continuance in service, with knowledge of tho 
risk,” does not “i>reclude the employed, if 3io suffer 
from such negligence, from recovering in respect of his 
employer’s broach of duty*”, (./’). And it seems that 

(/) Lord llerschell, ’91, A. 0. 
at pp. 3G0, 362. 


(tf) ’ 91 , A. C. 32r>. 
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(apart from contracts to take a class of risks) there must 
be consent to the particular act or operation which is 
hazardous, not a mere general assent inferred from know- 
ledge that risk of a certain kind is possible (r/). 


Cases of voknti non Jit iniurhi are of course to be dis- 
tinguished from cases of pure? unexpected accident where 
there is no proof of any negligence at all *on the defen- 
dant’s pai-t (A). It seems that Thomaa v. QiKU'tcrmninCy 
tlioiigh not so dealt with, was really a case of this latter 
kind (i). . *• * ^ 


In the construction of a j)olioy of insurance against 
death or injury by accident, an exception of liarm “ lia^>- 
pening by exposure o£ the insured to obvious risk of 
iiijuiy” includes accidents due to a risk which would 
have been obvious to a i)erson using common care and 
aitention (A;). , 


We now see that the whole law of negligence assumes 
the principle of 'colenli non Jit iniurla not^to bo aj)plicjxb]e. 
It was suggested in Holmes v. Mather (t) that when a 
competent, driver is run away xvith by his horses, and in 
sj)ito of all he can do they run over A foot-passenger, the 
foot-passenger is disabled from suing, not simply because 
the driver has done no wrong, but because p'eople wlio 
walk along a road must take the ordinary risks of traihe. 
But if this were so, why stoj) at misadventure* without 


(</) Lord Halsbuiy, ’91, A. 0. 
atpp. 336 —3138. 

(/i) Wahh V. Whitchy (1888) 21 
Q. JB. Liv. 371, 67 L. J. a B. 
586. 

(?) Soe Lord Morris’s remarks 
ill Sinith V. Baker , ’91, A. C. at 
p. 3G9. In Smith v. Baker itself, 
an appeal from a County Court, 


tills point, not liavinfj beoi/ raised 
at the trial below, was not ojieu on 
the apx)c*al. It was nevertheless 
extra- judicially (Ijscusscd, with 
considerable variety of oi)iniou. 

^ (/•;) Cormsh v. Accident Inmnince 
Co. (1889) 23 Q. B. Div. 453. 

(^) L. R. 10 Ex. at p. 267. 


Distinc- 
tion where 
no nof^li- 
gemeo at 
all. 
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* negligence P It is common knowledge that not all drivers 
are careful. It is known, or capable of being known, that 
a certain percentage are not careful. No one (at all 
events some years ago, before the admirable police regula- 
tions of later years) could have crossed London streets 
witliout knowing that theje was a risk of being run 
over ” (m), The actual risk to which a man crossing the 
street is exposed (apart from any carelessness on his own 
part) is that of pme misadventure, and also that of careless 
driving, the latter element being' probably the greater. 
If ho really took the whole risk, a driver would not be 
liable to him for running over him by negligence : which 
is, absurd. Arc we to say, then, that he takes on himself 
the one part of the risk and does not take the other ? A 
reason thus artificially limited is no reason at all, but a more 
fiction. It is simpler and better to say plainly that the 
^ driver’s duty is to use proper and reasonable care, and 
beyond that he is not answerable, yhe true view, wo 
submit, is that the doctrine of voluntary exposure to risk 
has no application as between j)arties on an equal footing 
of right, of wliom ^one does not go out of his way more 
than the other, A man is not bound at his .peril to fly 
from a risk from wh\ch it is another’s duty to protect him, 
merely because the risk is 'Itnown («). Much the same 
principle has in late years been applied, and its limits 
discussed, ill the special branch of the law which deals 
with contributory negligence. This we shall have to 
consider in its place -(o). 

(m) Lord Halsbmy, ’91, A. G. 42 L. .T. Q. B. 105 ; JlohsonY. N. E. 
atp. 337. Jt- (1875) L. R. 10 Q. B. at 

(??) Smith V. EalceVy ’91, A. C. p. 274, 44 L. J. Q. B. 112; aud 

325, GO L. J. Q. B. G83 ; Thrmscll per Brainwell L. J. (not referring* 

V. JTamhjside (1888) 20 Q. B. B' , to thc.so authorities, and taking a 

359, 57 L. J. Q. B. 317. somewhat different view). Lax v. 

(t>) See Gee v. Metropolitan E. Co. Corporation of Darlington (1879) 5 
(1873) Ex. Ch. L. R. 8 Q. B. 161, Ex. D, at p. 35, 49 L. J. Ex. 105. 
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11. — Wbr/cs of mccMity. 

A class of exceptions as to wliich there is not much Works of 
authority, but which certainly exists in every system of nt^cessity. 
law, is that of acts done of necessity to avoid a greater 
harm, and on that ground^ justified. Pulling down houses 
to stop a fireQ;), and casting goods overboard, or otherwise 
sacrificing property, to save a ship or the lives of those on 
board, are the regular Examples. The maritime law of 
general average assumes, as its very foundation, that the 
destruction of properl;y unidp such conditions of danger is 
justifiable (f/). It is said also that “ in time of war one 
shall justify entry on another’s land to make a bulwark in 
defence of the king and the kingdom.” In these eases the 
apparent wrong ‘‘ sounds for the public good ” (/*). There 
are also circmnsfances in which a man’s property or person 
may have to be dealt with promptly for his own obvious 
g^od, but his consent, or ,tho consent of any one having 
lawful authority over him, cannot bo obtained in time. 

Hero it is evidently justifiable to do, in a proper and 
roasonablo manner, wliat needs to be done. It has never 
been supposed to be even technically a trespass if I throw 
water on -my neighbour’s goods to save them from fire, or 
seeing his house on fire, enter on ^ his land to help in 
putting it out(<>‘). Nor is it an assault fo.v the first 


(jt?) Dyer, 36 b. 

{q) Moused casGy 12 Co. Rep. 6*3, 
is only jnsfc worth, citing as an 
illustration that no action lies. 

(r) Kingsmill J. 21 Hen. VII. 
27, pi. 5 ; cp. Dyer, uhi supra. In 
8 Ed. IV. 23, x>l. 41, it is thought 
doubtful whether the justilication 
should be by common law or by 
special custom. 

(«) Good will without rctil neces- 
sity would not do ; there must be 


danger of total loss, and, it is said, 
mthout remedy for .Aho'’ owner 
against any person, per Redo C. J. 
21 Hen. VII. 28, pi. 5 ; but if this 
be law, it must be limited to reme- 
dies against a trespasser, for it 
cannot be a trespass or a lawful 
act to save a man’s goods accord- 
ing as they are or are not insured. 
*Cp. Y. B. 12 Hen. VHI. 2, where 
there is some curious discussion on 
tlie theory of trespass generally. 
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passer-by to pick up a man rendered insensible by an 
accident, or for a competent surgeon, if be perceives that 
an operation ought fortbmth to bo performed to save the 
man’s life, to i)crforni it without waiting for him to recover 
consciousness and give his consent. Those works of charity 
and necessity inust be lawful as well as right. Our books 
have only slight and scattered liints on the subject, pro- 
bably because no question has evep been made (t). 


'12 . — Primte defence. 

^Self-defence (or rather private defence (w), for defence 
of one’s self is not the only ease) is another ground of 
immunity well known to tljo law. To. repel force by 
force is the common instinct of every creature that has 
moans of defence. And when the original force is unlaw- 
ful, this natural right or poAver of man is allowed, nay 
approved, by the laAV. Sudden and strong resistance to 
unrighteous altacjv is not merely a thing to bo tolerated ; 
in many cases it is ii moral duty. Therefore it would bo a 
grave mistake to regard self-defence as a necessary evil 
suffered by the law because of the hardness of men’s 
hearts. The right is a just 'and perfect one. It extends 
not only to the dofenco of a man’s own person, but to iho 
defence of his property or possession. And what may be 
lawfully done for oneself in this regard may likewise bo 
done for a wife or hiAsband, a parent or child, a master or 
servant (jt). At the same time no right is to be abused or 

(^) Cf. the T^ftian Penal Code, (u) This is the term adopted in 
s. 92, and tho powers given to the the Indian Penal Code. 

London Fire Brigade by 28 & 29^ (a:) Blaokstono iii. 3 ; and sec 

Viot. c. 90, s. 12, which seem rather the opinion of all tho Justices of K. 
to assume a pre-existing right at B., 21 Hen. VII. 39, pi. 50. There 
common law'. has been some doubt whether a 
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made the cloak of wrong, and this right is one easily 
abused. The law sets bounds to it by the rule that the 
force employed must not be out of proportion to the 
apparent urgency of the occasion. Wo say apparent, for 
a man cannot be hold to fonn a precise judgment under 
such conditions. The person acting on the defensive is 
entitled to use as much force as lie reasonably believes to 
bo necessary. Tims it is not justifiable to use a deadly 
weapon to repel a pusli or a blow with the hand. It is 
oven said that a man attacked with a deadly weapon must 
retreat as far as ‘he safely can before ho is justified in 
defending himself by like means. .But this x)r()bably 
applies (so far as it is the law) only to criminal liability (//). 
On the other haiid it a man x^resents a x^i«tol at my head 
and tlircatens to. shoot mo, peradventuio the x'>istol is not 
lofided or is not in working order, but I shall do no Avrong 
before the law by acting on tlic supposition that it is really 
loaded and capable of shooting. 


Cases have arisen on the killing of aninials in defence of 
one’s x'>i*oporty. Here, as elsewliere, the tost is wlietlier 
the party’s act was such as ho might reasonably, in the 
circumstances, think necessary for the x^revention of harm 
whicli lie was not bound to siJfer. Not very long ago the 
subject Avas elaborately discussed in Noav Hampshire, and 
all or nearly all the authorities, Hnglisli and American, 
reviewed (s). Some of these, such as Braae v. ClyiyCon («), 


master could justify on the ground 
of the defence of his servant. But 
the xuaotice and the better opinion 
have always been otherwise. Before 
the CoiKiucst it was understood 
that a lord might fight in defence 
of his inep as well as iliey in his. 
LI. Alf. c. 42, 5 5, 

(y) See Stephen, Digest of Cri- 


minal Lc*w, art. 200. Most of the 
authority on this subject is in 
the early treatises 021 Pleas of tho 
Crown. 

{z) Aldrich v. Wright (1873) 53 
N. IT. 398, 16 Am. Pep. 339. 
Tho decision was that the i)cnaliy 

(a) See note {a) next page. 


Killing of 
animals in 
iU‘iVnc«» of 
l>ropcvty. 
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turn less on what amount of force is reasonable in itself 
than on the question whether a man is bound, ^ against 
the owners of animals which come on his land otherwise 
than as of right, to abstain from making the land dangerous 
for them to come on. And in this point of view it is 
immaterial whether a man keeps up a certain state of 
things on his ovm land for the purpose of defending his 
property or for any other purpose which is not actually 
unlawful. 

As to injuries received by an innocent third person from 
an act done in solf-defeiice, they must’ be dealt with on the 
same principle as accidental haim proceeding from any 
other act lawful in itself.. It has to be considered, how- 
ever, that a man repelling imminent danger cannot be 
expected to use as much care as lie would if he had time 
to act deliberately. 


Self-defence does not include the active assertion oi'^a 
disj)uted right against an attempt to obstruct its exercise. 
I am not justified in shooting, or otfering to shoot, one 
who obstructs my right of way, though I may not be able 
to pass liim otherwise, and though I am justified in resist- 
ing, within due bounds, any active force used on his part. 
It seems tlio better opinion that the use of forue wliich 
inflicts or ‘may inflict grievous bodily harm or death — of 
what in short may be called extreme force — ^is justifiable 


of a strtute ordaining a c^ose time 
for minks did not apply to a man 
■who shot on his own land, in tho 
close season, minks wliich ho rea- 
sonably thought were in pursuit of 
Ilia geeso. Compare Taylor app. 
Newman resp. (1863) 1 B. & S. 80, 
32 L. J. M. C. 186. 


(flr) 7 Taunt. 489, tho case of 
dog- spears, where tho Court was 
equally divided (1817) ; Jordin v. 
Crump (1841) 8 M. & W. 782, 
where tho Court took the view of 
Gibbs C. J. in the last case, on 
the ground that setting dog -spears 
was not in itself illegal. Notice, 
however, Avas pleaded. 
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only for the purpose of strict self-defence (b). I may he 
justified in pushing past *the obstructor, but tliis is not 
an act of self-defence at all ; it is the pure and simple 
exercise of my right itself (e). 

Many interesting questions, in part not yet settled, may 
be raised in this connexion, Ijjut tlieir interest belongs for 
most practical intents to public and not to private law. It 
must not be assumed, «f course, that whatever is a suffi- 
cient justification or excuse in a criminal prosecution will 
equally suffice in a civil aqfion. 

Some of the dicta in the well-known case of 8cott v. 
S/tq?.her(l{(i) go the length of suggesting that a manactmg sons from 
on the spur of the cnoment under “ compulsive necessity ’’ 

(the expression qf Do Grey C. J.) is excusable as not being <lcfeuco. 
a voluntary agent, and is therefore not bound to take any 
care at all. But this appears very doubtful. In tliat case 
it Vs hard to believe that^T^illis or if had been 

woifib suing and had been sued, could have successfully 
made such a defence. They “ had right to protect 
themselves by removing the squib, but should have taken 
care — at any rate such care as was practicable under the 
circumstances — ‘‘to do it in such a manner as not to 
endamage others” (c). The •Roman lawyers held that a 
man who throws a stone in self-defence is nofr excused if 
the stone by misadventure* strikes ^a person other than the 
assailant (/). Perhaps this is a harsh opinion, but* it'seems 
better, if the choice must be made, than holding th/it one 
may with impunity throw a lighted squib across a market- 

(b) Dicey, Law of tlie Consti- (e) Blackstonc Ji in liis diesent- 
tution, 3rd ed. 1889, appx. 410, ing judgment, 
wliich see for fuller discussion. ^ f- (/) 1). 9. 2, ad 1. Acpiil. 45, § 4; 

{o) Dicey, op. cit. 411. 8up7'aj pp. 123, 124. 

{fl) 2 W. Bl. 892. 


P. 


M 
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house full of people in order to save a stall of gingerbread. 
At all events a man cannot justify doing for the protection 
of his own property a deliberate act whose evident tendency 
is to cause, and which does cause, damage to the property 
of an innocent neighbour. Thus if flood water has come 
on my land by no fault of jny own, this does not entitle 
3ne to let it off by means which in the natural order of 
things cause it to flood an adjoining owner’s land {(/). 


13. — Plainiif a wrong-doer. 

Language is to be met with in some books to the effect 
tliat a man cannot sue for any injury suffered by him at a 
time when ho is himself a wrong-doer. But there is no 
.such general rule of law. If there were, one consequence 
would be that an occupier of land (orrovon a fellow tres- 
passer) miglit beat or wound a trespasser without being 
liable to an action, whereas the right of using force to 
repel trespass to lend is strictly limited; or if a man is 
riding or driving at an incautiously fast pace, anybody 
might throw stones at him with impunity. In.i^//Y/ v, 
Ilolhrooli (4) a trespasser who was wounded by a spring-gun 
set without notice was held entitled to maintain his action. 
And generally, a trespasser is liable to an action for the 
injury wliicli lie does ; but he does not forfeit his riglit of 
actioif for an injury sustained” fi). It does not appear 

(y) Whallcy v. Lano, mul York- (AJ 4 Bing. 628. Op. p. 151 
shire It, Co. (1834) 13 Q. B. Div. above. Tiie cause of action arose, 

131, 53 L. J. Q. B. 285, distin- and the trial took place, before the 

guishing the case of acta lawful in, ^ passing of the Act which made tho 
themselves wliich are done by way sotting of spring-guns unlawful, 
of in’ccauti on against an impending (i) liames v. IFard (1850) 9 0, 
coniiuon danger. B, 392, 19 L. J. 0. P. 195. 
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on the whole that a plaintiff is disabled from recovering 
by reason of being himseK a wrong-doer, unless some 
unlawful act or conduct on his own part is connectod with 
the harm suffered by him as part of the same transaction : 
and even then it is difficult to find a case where it is neces- 
sary to assume any special rule of this kindt It would be 
no answer to an action for killing a dog te sliow that the 
owner was liable to a jpenalty for not having taken out a 
dog licence in due time. If, again, A. receives a letter 
containing defamatory statements concerning B., and reads 
the letter aloud in the presence of several persons, ho may 
be doing wrong to B. But this will not justify or excuse 
B, if ho seizes and tears up tlio letter. A. is unlawftdly^ 
possessed of explosives which ho is eaiT^ing in his pocket. 
B., walking or funning in a hurried and careless manner, 
jostles A. and so causes an explosion. Certainly A. cannot 
recover against B. for any hurt ho takes by this, or can ai; 
most recover nominal damages, as if ho had received a 
harmless push. But would it make any diflerenco if A.’s 
possession- were lawful ? Supj)ose there* wore no statutory 
regulation at all: still a man going •about witli sensitive 
explosives* in his pocket would be exposing himself to an 
unusual risk obvious to him and 4iot obvious to other 
people, and on the luinciplea already discussed would have 
no cause of action. Aiic^ on th(i other hand it seems a 
strong thing to say that ^f another person does kpow of, 
the special danger, ho does not become bound to takej 
answerable care, even as regards dhe who has bfouglit 
himself into a position of danger by a wrongful act. Cases 
of this kind have sometimes been tliouglit tojbeloiig to the 
head of contributory negligence. But tliis, it is submitted, 
is an unwarrantable extcnsioli of the term, founded on a 
misapprehension of the true meaning and reasons of tlio 

M 2 
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Avith un- 
lawful 


dootrino; as if contributory negligonco were a sort of 
positive wrong for which a man* is to be punished. This, 
however, we shall have to consider hereafter. On the 
whole it may bo doubted whether a mere civil wrong- 
doing, such as trespass to land, ever has in itself the effect 
now under consideration. Almost every case that can be 
put seems to fall just as well, if not better, under the 
principle that a plaintiff who has Voluntarily exposed him- 
self to a known risk cannot recover, or the still broader 
rule that a defendant is liable only for those consequences 
of his acts which are, in the sense explained in a former 
chapter (7i), natural and probable. 

o 

In America there has been a great question, upon which 
there have been many contradictory decisions, whether the 
violation of statutes against Sunday travelling is in itself 
a bar to actions for injuries received in the course of such 
travelling through defective condition of , roads, negligence 
of railway companies, and the like. In Massachusetts it 
has been held that^ a plaintiff in such circumstances cannot 
recover, although the accident might just as well have 
happened on a jornmey lawful for all purposes. These 
decisions must be supported, if at all, by a strict view of 
tlie policy of the local statutes «f or securing the observance 
of Sunday. They are not generally considered good law, 
and have been expressly dissented from in some other 
States (7). 

It is a rule not confined to actions on contracts that 
‘‘the plaintiff cannot recover where in order to maintain his 
supposed claim ho must sot up an illegal agreement to 

(7r) P. 32 above. Li. C. 711, and notes thereto, pp. 

(/) Sutton V. Town of TFauwa- 721--2; Cooley on Torts, 156. alLnd 
fosu (AVisfonsin, 1S71) Bigelow see v. Zrtwy, 128 Mass. 598. 
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1U5 


which ho himself has been a party” (;;?) : but its applica- 
tion to actions of tort is not frequent or normal. The case 
from which the foregoing statement is cited is the only 
clear example known to the writer, and its facts wore very 
peculiar. 


(;>/) Manic J., Fivaz v. y‘ic?!oHs (184G) 2 C. B. Soi, 612. 


apfree- 

laent. 



166 


l3ivorHily 
of remo- 
dies. 


OnAPTER V. 

‘ OF EBMEDlis FOR TORTS. 

i 

At common law there were only two kinds of, redress for 
an actionable wrong. One was in those cases — exceptional 
cases according to modern law.sthd practice — whore it wa s 
and is lawful for the aggrieved party, as the common 
phrase goes, to take the law into his own hands. The 
other way was an action, for damages (r^). Not that a 
suitor might not obtain, in a proper case, otlier and more 
effectual redress than money compensation ; but he could 
not have it from a court of common law. Specific orders 
<and prohibitions in the fornt of injunctions or othervose 
were (witli few cxco]jtions, if any) {b) in the hand of the 
Chancellor alone, and the principles according to which 
they were granted or withheld were counted among tlie 
mysteries of Equity'. But no such distinctions exist under 
tlio system of the Judicature Acts, and every* branch of 
the Court has power *!;o administer every remedy, There- 


(a) Possession could be recovered, 
of course, in «*in action of ejectment. 
But tbjs was an action of trespass 
in form only. In substance it took 
the iDlqco of the old real actions, 
and it is sometimes calleci a real 
action. Detinue was not only not 
a substantial exception, but hardly 
even a formal 'jne, for the action 
was not really in tort. 

(b) I do not think any of thd 
powers of the superior courts of 
common law to issue specific com- 


mauds (<?.y. mandamus) Avore ap- 
plicahlo to the redress of purely 
private wi’ong’s, though they might 
he available for a private person 
wronged hy a breach of public 
duty. Under the Common Law 
Procedure Ae.ts the superior courts 
of common law had limited powers 
of granting injunctions and ad- 
ministering equitable relief. Tlicse 
, were found of litih^ importance in 
practice, and there is now no I'casoa 
for dwelling on them. 
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fore we have at this day, in considering one and the same . 
jurisdiction, to bear in mind the manifold forms of legal 
redress which for our predecessors were separate and un- 
connected incidents in the procedm’o of different courts. 

Eomedies available to a party by his own act alone may Sclf-hdi^. 
be iELcludod, after the examjde of tlio lo?ig established 
Gorman usage, in the expressive name of •self-help, Tlie ' 
right of private defend^ appears at first sight to be an 
obvious example of tliis. But it is not so, for there is no 
question of remedy, fti such a case. Wo are* allowed to 
repel force by force *‘not for the redress of injmies, but 
for their prevention ’’ {e ) ; not in order to undo a wrong 
done or to get compensation for it, but to cut wrong M-^rt 
before it is done and the right goes only to the extent 
necessary for this purpose. Hence there is no more to bo 
said of self-defence, in the strict sense, in this connexion. 

It^ is only wlien the pa^ly«s lawful act restores to ]iir:gi 
something which Jhe ought to have, or jmts an end to a 
state of things whereby he is wronged, or at -least inits 
pressure on the wrong-door to do him right, that solf-holp 
is a true remedy. And then it is npt necessarily a com- 
plete or exclusive remedy. The acts of this nature which 
we meet with in the law of torts are expulsion of a 
trespasser, retaking of goods by the rightful possessor, dis- 
tress damage f easant, and abatement of nuisances. Peace- 
able re-entry upon land where there has been a wrongful 
change of possession is possible, but hardly occurs in 
modern experience. Analogous to the right of reTfcaking 
goods is the right of ajipropriating or retaining debts 
under certain conditions ; and various forms of lien are 
more or less analogous to distress. Tliese, however, be- 
long to the domain of contact, and we are not now 


(<?) This is well noted in Cooley on Torts, 60, 
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Judicial 
romodies : 
damages. 


concerned with them. Such are the species of remedial 
self-help recognized in the law of England. In every 
case alike the right of the party is subject to the rule that 
no greater force must be used, or damage done to property, 
than is necessary for the purpose in hand. In some cases 
the mode of exercising the right has been specially modi- 
fied or regulated. Details will best bo considered hereafter 
in relation to the special kinds of wrong to which these 
kinds of redress are applicable (d). 

We pass, then, from extra-judicial to judicial redress, 
I from remedies by the act of the party to rg^gg^gg. the 
act of the law. The mosb frequent and familiar of these 
'is the awarding of damages (e). Whenever an actionable 
wrong has been done, the party wronged is entitled to 
recover damages; though, as we shall immediately see, 
this right is not necessarily a valuable one. His title to 
recover is a conclusion of law from the facts determined* in 
the cause. How much he shall recover is a matter of 
judicial discretion, a discretion exercised, if a jury tries the 
cause, by the jury under the guidance of the judge. As 
we have had occasion to point out in a former chapter (/), 
the rule as to meafcure of damages ” is laid down by the 
Court and applied by the ji-^ry, whose aijplicatiori of it is, 
to a certain extent, subject to review. The grounds on 
which the verdict of a jury 'inay be set aside are all 
reducibL to this principle: the Court, namely, must be 
satisficed not only that its own finding would have been 
different (for there is a wide field within which opinions 
and estimates may fairly differ) (^), but that the jury did 


{d) Cp. Blackstone, Bk. iii. c. 1. work as “Mayne on Damages.” 

(f>) It is hardly needful to refer (/) P. 27, above, 

the roadf't for fuller illustration of (y) The principle is familiar, 

the subject to so well known a See it stated, e.§f, 6 Q. B. Div. 86. 
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not exercise a due judicial discretion at all (A). Among ' 
these grounds are the awai’ding of manifestly excessive or 
manifestly inadequate damages, such as to imply that the 
jury disregarded, either by excess or by defect, the law laid 
down to them as to the elements of damage to be con- 
sidered (?‘), or, it may be, that tlie verdict represents a 
compromise between jurymen who were really not agreed 
on the main facts in issue (y). 

Damagei^may be nominal, ordinary, or oxciuplary. Nominal 
Nominal damages ai?» a siim of so little value as compared 
with the cost and trouble of suing Itliat it may bo said to 
have “no existence in point of quantity” (/»*), such as a 
shilling or a pennyr, which sum is awarded with the pui^ 
pose of not giving any real compensation. Such a verdict 
means one of two things. According to the nature of the 
case it may bo honourable or contumelious to the plaintiff. 

Either the purpose of th<& action is merely to establish a 
right, no substantial harm or loss having been suflEered, or 
else the jury, while unable to deny that some legal wrong 
has been done to the plaintiff, liave formed a very low 
opinion of the general merits of his case. This again may 
be on the ground that the harm he suffered was not worth 
suing for, or that his own conduct had been such that 
wliatevor he did suffer at the defendant’s hands was 
morally deserved. The former state of things, where the 
verdict really operates as' a simple declaration lof rights 
between the parties, is most commonly oxemplii^^ed in 
actions of trespass brought to settle disputed claims to 

(A) See Metropolitan Jl, Co. v. aside on the ground of the damages 

Wright (1886) 11 App. Ca. 152. being insuflioiont. 

(i) rhilUps V. L. ^ S. W. li. Co. ^ {j) Falceg v. Stanford (1874) L. 

(1879) 5 Q. B. Div. 78, 49 L. E. 10 Q. B. 54, 44 L. J. Q. B. 7. 

Q. B. 233, where, on the facts (h) Manic J. 2 C. B, 499. 
shown, a verdict for 7000/. was set 
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. rights of way, rights of common, and other easements 
and jirofits. It is not nncom/non to give forty shillings 
damages in these eases if the plaintiff establishes his right, 
and if it is not intended to express any disapproval of his 
condnct (/) . The other kind of award of nominal damages, 
whore the plaintifl^s demerits earn him an illusory sum 
such as one 'farthing, is iSlustrated ohiofly by oases of 
defamation, where the words spoken or written by the 
defendant cannot be fully jus(<ifled, and yet the plaintiff 
has done so much to provoke them^ or is a person of such 
generally worthless charaeter,i. as not to deserve, in the 
opinion of the juiy, any substantial compensation (?> 2 ). 
Iliis has happened more than once in actions against the 
.^/Ublishers of newspapers which were .famous at the time, 
but have not foui^d a place in the regular reports. 


Nominiil 
damafrcH 
possible 
only when 
an Jibso- 
liito right 
is in- 
fringed. 


Tlio enlarged power of the Court over costs since the 
.Judicature Acts has made thef'jupstioii of nominal damages, 
which, under 11 le old procedure, were described as ‘‘ a mere 
peg on which to hang costs’’ (?^), much less important 


(/) Under the various statutes 
as to costs which were i^' force bo- 
foro iho Judicature Acts, 40«. was, 
subject to a few cxccjjtions, the 
least amount of daraagcvi which 
tjarried costs without a special 
certificate from the judge. Fre- 
quently juries asked before giving 
their y/prdict what was the least 
sum that would carry costs : the 
genera], practice of the judges was 
to refuse this information. 

(m) Kelly Y, Sherlock (1866) L.R. 
1 Q. B. 686, 35 L. J. Q. B. 209, is 
a case of this Idtid where, notwith- 
standing that the libels sued for 
were very gross, the jury gave a 
farthing damages, and the Court, 
though not satisfied with the ver- 


dict, refused to disturb it. 

(») By Maulo J. (1846), in Beaii- 
mont V. Grcathcailj 2 0. B. 499. 
Under the present procedure costs 
aro in the discretion of .^ho Court ; 
the costs of a cause tried by jury 
follow the event (without regard 
iv) amount of damjiges) unless the 
jijdgo or the Court otherwise orders : 
Order LXV. r. 1, &c. The eff(ict 
of the Judicature Acts and Rules 
of Court in abrogating the older 
statutes was settled in 1878 by 
Garnett v. Bradley ^ 3 Ai)p. Ca. 944, 
48 L. J. Ex. 186. A sketch of 
the history of the subject is given 
in Lord Blackburn’s judgment, 
pp. 962, sqq. 
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than it formerly was. But the, possibility of recovering . 
noTOMl. damages is still a iest, to a certain extent, of the 
nature of the right, claimed. Infringements of absolute 
rights like those of personal security and luoperty give a 
cause of action without regard to the amount of harm 
done, or to there being harm estimable at any substantial 
sum at all. As Holt 0. J. said in a celebraiod passage of 
his judgment in Ashby White (p)^ damage is )iot merely 
h:)ccimiary^ but an iujary imports a damage^ when a man is 
Wierehy hindered of his right. As in an action for slan- 
Iderous words, though a man does not lose a penny by 
reason of the speaking them, yet he shall have an action. 

So if a man gives another a cu|E on the car, Ihough it^ost 
him nothing, no n^t so much as a little diaehylon^ yet fiu 
shall have his action, for it is a personal injury. So a man 
sliall have an action against another for riding over his 
ground, though it do him no damage ; for it is an invasion 

of ills property, and the other lias no right to come there.” 

# 

On the other hand, there are cases oven in the law of Casos 
property where, as it is said, damage is the gist of the (iama»-e is 
action, and there is not an absolute d^ity to forbear from aduon! 
doing a certain thing, but only not to do it so as to cause 
actual damage. The right to the,, support of land as 
between adjacent owners, or, as between the owner of the 
surface and the owner of the mine beneath, is an example. 

Here there is not an easement, that is, a positive right to 
restrain the neighbour’s use of his land, but a rigid to the 
undisturbed enjoyment of one’s own.« My noighbou^r may 
excavate in his own land as much as he pleases, unless and 
until there is actual damage to mine : then, and not till 
then, a cause of action arises for me(7>). Negligence, 

(o) 2 Lord Tlayin. at p. 955. * Mitchell v. Darloy Main Colliery Co, 

{p) Backhouse v. Bonomi (1861) (1886) 11 App. Ca. 127. 

9 H. L. C. 603, 34 L. J. Q. B. 181 ; 
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Peculia- 
rity of law 
of defama- 
tion. 


again, is a cause of action only for a person who suffers 
actual harm by reason of it. ''A man who rides furiously 
in the street of a town may thereby render himself liable 
to penalties under a local statute or by-law ; but he does 
no wrong to any man in particular, and is not liable to a 
civil action, so long as his rcchless behaviour is not the 
cause of specific injury to person or property. The same 
rule holds of nuisances. So, in -an action of deceit, the 
cause of action is the plaintiff’s having suffered damage by 
acting on the false statement made to him by the defen- 
dant (r/). In all these cases there can be no question of 
nominal damages, the proof of real damage being the 
fou^’dation of the plaintiff’s right. It may hajipen, of 
“course, that though there is real damage there is not much 
jof it, and that ‘the verdict is accordingly for a small 
amount. But the smallness of the amount wiU not make 
such damages nominal if they are arrived at by a real 
estimate of the liarm suffered. Tn a railway accident duo 
to the negligence of the railway company’s servants one 
man may bo crippled for Ufo, while another is disabled for 
a few days, and a third only has his clothes damaged to 
the value of five shillings. Every one of them is entitled, 
neither more nor less than the others, to have amends 
according to his loss. 

In the law of slan'^er we have a curiously fine line 
betwQien absolute and conditional title to a legal remedy ; 
some kinds of spoken defamation being actionable without 
any allegation or pfoof of special damage (in which case 
the plaintiff is entitled to nominal damages at least), and 
others not ; while as to written 'wurds no such distinction 

(y) FontifexY. Siffnoldy 3 M. & G. action of deceit. But careful ex- 
63, is sometimes quoted as if it ’ amination will show that it is far 
were an authority that no actual from deciding tliis. 
damage is necessary to sustain an 
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is made. The attempts of text-books to give a rational 
theory of this are not satisfactory. Probably the existing 
condition of the law is the result of some obscure historical 
accident (r). 

\ Ordinary damages are a* sum awarded as a fair measure Ortliuary 
of compensation to the plaintiff, tho^amount beings as near 
as can be estimated, that by wh ich he is the worse for the 
defendant’s wrong-doing, .bu^injaojcasp , exceeding the 
amaiijQLt ^plaimed by the jlaintiiSE himself (s) . Such amount 
is not necessarily ihat< which it would cost to restore the 
plaintiff to his former condition. Where a tenant for 
years carried away a large quantity of valuable soil from 
his holding, it was decided that the reversioner couivl- - 
recover not what it would cost to replace the soil, but only 
the amount by which the valuo of tlie reversion was 
diminished (25). In other words compensation, not resti- 
tution, is the proper test. Peyond tliis it is hardly 
possible to lay down any universal rule for ascertaining 
the amount, the causes and circumstances of actionable 
damage being infinitely various. And in ’particular classes 
of cases only approximate generalization is possible. In 
proceedings for the recovery of specific property or its 
valuo there is not so much difficulty in assigning a 
measure of damages, though here too there are, unsettled 

(r) See more in Ch. VII. below. equity wliicli is sometimes cxcr- 

(tf) A jury lias boon known to cised by juiies: ” Cott(Ai Ij. J,, 
find a verdict for a greater sum Dreyfus v. Deruvian Guano Co, 
than was claimed, and tlie judge (1889) 43 -Ch. Div. 316, 327.' 
to amend the statement of claim [t) Whilham v. Kershaw (1885-0) 
to enable himself to give judgment 16 Q. J3. Div. 613; cp. Must v. 
for that greater sum. But this is Victoria Graving Dock Co. (1887) 
an extreme use of the power of 36 Ch. Div. 113; Chijfvricly. JVat- 
the Court, justifiable only in an (l'’^88) 40 Ch. D. 45, 58 L. J. 

extraordinary case. ‘‘It will not Ch. 137 (compensation under con- 
do for Mr Justice Kay, or for this ditions of sale). 

Court, to exercise that unknown 
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points (^^). But in cases of personal injury and conse- 
quential damage by loss of gains in a business or profession 
it is not possible either completely to separate the elements 
of damage, or to found the estimate of the whole on any- 
thing like an exact calculation {a!). There is little doubt 
tliat in fact the process is often in cases of this class even 
a rougher one than it appears to be, and that legally 
irrelevant circumstances, such as'^ho wealth and condition 
in life of the parties, have much influence on the verdicts 
of juries : a state of things which the law does not recog- 
nize, but practically tolerates within large bounds. 


Exem- 

fla- 

mage.s. 


One stop more, and wp come to cases where there is 
--^reat injury without the possibility ot. measuring compen- 
satioh by any numerical rule, and juries have been not 
only allowed but encom'aged to give damages that exj)ress 
indignation at the defendant’s wrong rather than a value 
set upon the plaintiff’s loss.' -Damages awarded on -this 
princijile are called exemplary or vindictive. The kind of 
wrongs to which they are .applicable arc those which, 
besides the violation of a right or the actual damage, 
import insult or outrage, and so arc not merely injiu-ies 
but imurim in the strictest Homan sense ot the term. 
The CjTGokv^pis perha])s denotes with still greater -oxactnoss 
the quality of the acts which are thus treated. An assault 
and false imprisonmeiit under-colour of a protended right 
in bi^iwli of the general law, and against the liberty of the 
subject (y) ; a wanton trespass on land, persisted in with 


(«) ScoMayne on Damages, c. 13. tlio plainiifF >vaB detained about 

{x) Sec the summing-up of Field six hours and civilly treated, 

J. in TItillips v. X. S. 7F. Ji. Co, “entertained with beef -steaks and 

(1879) 6 Q. 33. Div. 78, '19 D. J. beer,” but the jury was upheld 

Q. 33. 233, which was in the main in giving 300?. damages, because 

approved by the Court of Appeal. “it was a most daring public 

(y) UucJcle v. Money (1763) 2 attack made upon the liberty of 

Wils. 20r>, one of the branches of the subject.” 
the great case of general warrants : 
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violent and intemperate behaviour (s) ; the seduction of a 
man’s daughter with deliberate fraud, or otherwise under 
circumstances of aggravation {a) ; such are the acts which, 
with the open approval of the Couifs, juries have been in 
the habit of visiting with exemplary damages. Gross de- 
famation should perhaps bo ac^led ; but there it is rather 
that no definite principle of compensation: can bo laid 
down than that damage^an bo given which are distinctly 
not compensation. It k not found j)racticable to interfere 
with juries either waliy (4), unless their verdict show's 
manifest mistake or improper motive. There are otlier 
miscellaneous examples of an estimate of damages coloured, 
so to speak, by disapproval of the defendant’s conduct (and 
in tiio opinion of the Court legitimately so), though it 
be not a case for vindiclive or excmplaiy damages in the 
proper sense. In an action for trespass to land or goods 
substantial damages may be .recovered though no loss or 
diminution in value of i)roperty may luive occurred (c). 
In an action for negligently pulling dowax buildings to an 
adjacent owmer’s damage, evidence has been admitted iliat 
the defendant wanted to disturb the 2 >hAintiJf in ]iis oc(ai- 
pation, and puri)oseIy caused the work to be done in a 
reckless manner : and it was held tijat the judge might 
jxrojxeidy authorize a jury to. take into consideration the 
words and conduct of the defendan^‘‘ showing a contempt 


(c) Merest v. Harvey (1814) 6 
Taunt. 442: tlio defendant waa 
drunk, and i)assiug by the plain- 
tiff’s land on which tlie plaintiff 
was shooting, insisted, with oaths 
and threats, on joining in the sport ; 
‘a verdict passed for 500^., tho full 
amount claimed, and it was laid 
down that juries ought to be al- 
lowed to punish insult by exemidary 
damages. 


(«) Tullidye y. 7/1:«/<?^(lh)9) 8 
Wils. 18: “Actions of ilijs sort 
are brou^it for examide’s sake.” 

(^) See Forsdilcc v. Stone (1868) 
L. R. 3 C. P. 607, 37 L, J. C. P. 
301, where a venVet for Is. was 
not disturbed, though the imputa- 
Ittou was a gross one. 

(e) Per Denman C. J. in Ex. 
Ch., Moyers v. Spence^ 13 M. & W. 
at p. 681, 16 L. J. Ex. 49. 
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of the plaintiff’s rights and of his convenience” {d). Sub- 
stantial damages have boon allowed for writing disparaging 
words on a paper belonging to the plaintiff, although there 
was no publication of the libel {v), 

“It is universally felt by all persons who have had occa- 
sion to consider tlio question of compensation, that there is 
a difference hptween an injuiy which is the mere result of 
such negligence as amounts to Ij^ttlo more than accident, 
and an injury, wilful or negligent, which is accompanied 
with expressions of insolence. I do not say that in actions 
of negligence there should be vindictive damages such as 
are sometimes given in actions of trespass, but the measure 
oi .damage should be different, according to the nature of 
the injury and the circumstances with' which it is accom- 
panied” (/). "^ 

The case now cited was soon afterwards referred to by 
Willcs J. as an authority that a jury might give ex- 
emplary damages, though the aetioii was not in trespass, 
from the character of the wrong and the way in wliich it 
was done (//). 


Analogy 
of breach 
of pro- 
mise of 
marriage 
to torts in 
this ro- 


The action for breach of promise of marriage, being an 
action of contract, is not -within the scope of 'this work ; 
but it has curious points of .affinity with actions of tort in 
its treatm/mt and incidents ; one of which is that a very 
large discretion is given to the .jury as to damages (//). 


Mitiga- 


^ f 

As damages, may be aggravated by the defendant’s ill- 


(d) EmhUn v. Myers (18G0) 6 H. (y) Bell v. Midland JR. Go. (1861) 
& N. 64, 30 L. J. Ex. 71. 10 C. B. N. S. 287, 307, 30 L. J. 

((?) Wennhahy. Morgan (1888) 20 C. P. 273, 281. 

Q. B. B. 635, 67 L. J. Q. B. 241. (/#) See, e.g,, Berry v. JDa Costa- 

(/) Pollock 0. B. 6 11. & N. 68^ (1866) L. R. 1 0. P. 331, 35 L. J. 

30 L. J. Ex. 72. Op. per Bowen ' C. P. 191 ; and the last chapter of 

L. J. in JFhitham v. Km'shaw (1886) the present work, ad Jin. 

16 Q. B. Biv. at p. 618. 
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behaviour or motives, so they may be reduced by i^roof of 
provocation, or of Ins having* acted in good faith : and 
many kind's of circumsiances which will not amount to 
justification or excuse are for this purpose admissible and 
material. “ In all cases where motive may be ground of 
aggravation, evidence on i:his score will also be admissible 
in reduction of damages” (/). For ihe rest, this is an 
affair of common knowledge and practice rather than of 
reported authority. , 

‘‘Damages resTj-lting fi’I);n one and ihe same cause of 
action must be assessed and recovered oiico for all”; but 
where the same facts give rise to two distinct causes of 
action, though between the same parties, action and judgr 
ment for one of iliese causes will be no by-r to a subsequent 
action on the otlier. A man who lias liad a verdict for 
Xioisonal injimies cannot bring a frosli action if ho after- 
wards finds that his liurt A^as graver tlain he suxiposed.' 
On the other lian(l,^tres])ass to goods is not the same cause 
of action as trespass to the xierson, and the same xiriuoijile 
holds of injuries caused not by voluntary trcsi)ass, but by 
negligence ; tlierefore Avhore the jilaintilf, driving a cab, was 
run down by a van negligently driven, by the dehmdnnt’s 
servant, ‘and the cab was damf^ed and the plaintiff suffered 
bodily harm, it w’as held that after suing and jL*ecovering 
for the damage to the cab tJic plaintiff AN^as free to bring a 
sejiarate action for the ]porsOnal in jmy (//) . A x)** u t frcijn^f] ucs- 
tions of form, the right to x^orsonai security certainly seems 
distinct in kind from tiie right to safe enjoyment of one’s 
goods, and such Avas the vieAV of the Eoman laAvyers {1). 

m 

{i) Mayno on Dajnaf,^e.s, 100 L. J., LokI (Jolcridgo C. J. 
(Srd ed.). yp. i>cr Lord Unimwoll, 11 App. 

{/i) Brunsdmw. ILumphny * Cn. at p. 141. 

14 Q. B. Div. 141, /5I1 L. J. Q. B. {1) Liber honni siio nomine 
476, by Brett M. 11. and Bowen utilom Aquiliac linbot aotioncm : 

V. X 


tv-nf of y 
damages/ 


CoTicnr- 
rent but 
i!Vor- 
ablo 

caiisfH of 
aof v'v. 
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Another remedy wJiieh is no;^ like .that of damages, 
universally^applicablc, but which is applied to many kinds 
of wrongs wlioro tlio remedy of damages would be in- 
adequate or jiractically worthless, is., the granting of an 
injunction to restrain the commission of wrongful acts 
tliroatenod, or the continuance of a wrongful course of 
action already begun. Tlicre is now no positive limit to 
the jurisdiction of the Court to issue injunctions, beyond 
the Court’s own view (a judicial view, that is) of what is 
just and convenient (m). Practically, however, the lines of 
the old equity jurisdiction have thus for been in the main 
preserved. Tlio kinds of tort against which this remedy is 
commonly sought are nuisances, violations of specific rights 
-v)f property in the nature of nuisanco,^ such as obstruction 
of light and disturbance of easements, continuing trespasses, 
find infringemenls of copyright and trade-marks. Tn one 
direciion the Higli Court has, since the Judicature Acts, 
'* distinctly accepted and oxercisol an increased jurisdiction. 
It will now restrain, whether by final {n) or interlocutory (o) 
injunction, the jiublication of a libel or, in a clear case, the 
' oral uttering of slander (p) calculated to injure the plain- 
ti ff in his business. In interlocutory proceedings, however, 
this jurisdiction is exercised with caution (o), and only in 
a very clear case fry), and ♦ not where the libel, however 
unjustifiiible, does not threaten immediate injury to person 
■; or })rop(^rty (r). • 


(lirocl iiTi. 07iim non liabet, quouiain 
doniiinis iiK'iribrorum Niiornm nomo 
-vidotur : Ulpian, D. 9. 2, ad 1. 
Aquil. Hi pr. 

(w) Judicature Act, 1873, s. 25, 
Bub-s. 8. Per.Jcsael M. R., lied’- 
do to V. Beddow (1878) 9 Ch. D. 89, 
93, 47 L. J. Ch. 588 ; (iuaHz 
^c. Co. V. Beall (1882) 20 Qi. Div.' 
at p. 507. 

{n) Thorhif^H Cattle Food Co. v. 
M(mam (1880) 11 Ob. Div. 7G3 ; 


Thomas v. Williams^ ih. 804. 

(o) Quartz lit 1 1 Consolidated Gold 
Minimj Co. v. Beall (1882) 20 Ch. 
Div, 501, 51 L. J. Ch. 874 ; Collard 
V. Matshall, ’92, 1 Ch. 571. 

( yO Vtvnuann Loog v. Bean (1884) 
2b Ch. Div. 300, 53 L. J. Ch, 1128.' 

((?) Bonnard v. Berry man, ’91, 
2 Ch. 269, 60 L. J. Ch. 617, 0. A. 

(r) Salomons v. Knight, ’91, 2 
Ch. 294, 60 L. J. Ch. 743, 0. A. 
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The special rules and principles by which the Court is QiAviiat 
guided in administering .this remedy can bo profitably gnintcfl. 
discussed only in connexion with the particular causes of 
action upon which it is sought. All of them, however, 
are developments of the one general principle that an 
injunction is granted oiijy where damages would not be 
an adequate remedy, and Tin interim injunction only 
where delay would make it impossible or higlily dilli(iult 
to do complete justice qt a later stage (,s'). In practice 
very many causes were in the Court of Chancery, and 
still are, really disposed* /)f on an aj^plication for an 
injunction which is in form interlocutory : the ju'oceedings 
being treated as final by consent, when it appears that tlie 
decision of the intqflocutory question goes to the merits \/E 
the whole case. 


In certain cases of fraud (that is, wilfully or recklessly Fonn('r 
false representation of fact)** the Court of Oluincory had! jurisdic-^^ 
before the Judicature Acts concurrent jurisdiction with 
the courts of common law, and would award j^ccuniary iaw suid 
compensation, not in the name of damages, indeed, but by (jom- 
way of restitution or “making the rc})resentatiou good’ 

In substance, however, the relief camo to giving djimages 
under ifnothcr name, and witii more* nicety of calculation 
than a jury would have used. Since the Judioature Arts 
it does not appear to be material whether the relief 


V / • for fraud. 


(.v) In Mogul Steamship Co. v. 
JIP Gregor, Gow Co. (1885) 15 
Q. B. D. 47G, 54 L. J. Q. B. 640, 
the Court refused to grant an iii- 
terlocutoiy injunetioii to restrain 
a course of conduct alleged to 
amount to a conspiracy of rival 
shipowners to drive the plaintiffs’ • 
ships out of the China trade. The 
decision of the case on 1 ho merits 


is dealt wilh.clscAvhere. 

[t) lia^'rours v. Lock (lt>05) 10 
Ves. 470; Slim v. Croueher (1860) 
1 JI. F. J. 518, ‘20 L. .T. Oh. 273 
(those cases .Mre cited only as 
historical illustration) ; I'eek v. 
Gurmj (1871-3) L. R. 13 Kq. 79, 
t H. L. 377, 43 L. ,7. Ch. 19. See 
under the head of Deceit, Ch. VII J . 
1m ‘low. 
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Special 

statutory 

rciTiodics, 

when 

exclublyo, 


administered in such, a case be called damages or restitu- 
tion ; unless indeed it were contended in such a case that 
(according to the rule of damages as regards injuries to 
propei*ty) (.s) the j)lainliff was entitled not to be restored 
to his former j)Osition or have his just expectation fulfilled, 
but only to recover the amount by which ho is actually the 
worse for the defendant’s wrong-doing. Any contention 
of that kind would no doubt be elfectually excluded by 
the authorities in equity ; but even without them it would 
scarcely be a hopeful one. 

Duties of a public nature are constantly defined or 
created by statute, and generally, though not invariably, 
^>ecial modes of enforcing them are provided by the same 
statutes. Questions liave arisen as to the rights and 
remedies of persons who suffer special damage by the breach 
or non-performance of such duties. Ilere it is material 
.(though not necessarily deoisiTe) to observe to whom and 
in what form the specific statutory remedy is given. If 
the Legislature, at the same time that it creates a now 
duty, points out a special course of private remedy for the 
])erson aggrieved (fbr example, an action for penalties to 
bo recovered, wholly or in part, for the use of such person), 
then it is generally presumed that tlxo remedy so provided 
was intended to be, and is, the only remedy. Tlie pro- 
vision of a j-yublic renicdy Avithout any special means of 
private compensation is in itself consistent with a person 
specially aggrieved liaving an independent right of action 

(.v) Jones V. Goodaij (1841) 8 M. in a company, it is said that the 
& W. 140, 10 L. J. Kx. 275 ; mcasun) of damages is the dif- 
frif/sellv. Schoo^ Jar Indigent JiUnd ference hoi ween the sum paid for 
(1882) 8 Q. B. JO. .357, 51 L. J. the shares and their real value (the 
Q. B. 330; Jfdiiiliani v. Kershaw market value may, of course, have 
(1885-6) 16 (i. B. Div. 613. In ' been lietitious) at the date of allot- 
an action for inducing the i>laintiff ment: Peek v. Deny (1887) 37 Ch. 
by false statements to take shares Div. 591, 57 L. J. Ch. 347- 



STAtUTORY DUTIES. 


181 


’ for injury caused by a broach of the statutory duty (/). 
And it 1ms been thouglit t^) be a general rule that wliero 
the statutory remedy is not applicable to the eoiii]iensation 
of a person injured, that person has a right of action (?f). 
But the Court of Appeal has repudiated any such fixed 
rule, and has laid down tlmt tjje possibility Qr otherwise of 
a j)rivate riglit of action for the breach of a .public statu- 
tory duty must depend o^i the scope and language of the 
statute taken as a wholes A waterworks company was 
bound by the Waterworks Clauses Act, 18-17, incor])orated 
ill tlie company’s special "Act, to maintain a proper 
pressure in its pipes, under certain piddic penalties. It 
was held iliat an inhabitant of ♦the district served by the 
comiiany under this Act had no cause of action against 
the company for ^lamage done to his ])r(T|)erty by fire by 
reason of the pipes being insuffieiontly charged. The 
Court thought it unreasonably to suj)|)oso that Parliament 
intended to make tlio colhpaiiy insurers of all properly 
that might be burnt wiihin their limits by reason f)f 
deficient supply or ]ircssuro of water (i'). , 


Also the harm in respect of which an action is brought 
for the bre!ich of a statutory duty must bo of the kind 


(0 Jioss V. Rugge- Vnvc (187^5) I 
Ex. D. 26‘J, 45 L. J. Ex. 777 ; but 
qii, whether this case cun now bo^ 
relied on ; it was d<‘.cided partly on 
the authority of Atkinson v. Xew* 
castle Waterworks Co. (1871) L. R. 

6 Ex. 404, afterwards reversed in 
the Court of Appeal (boo helow). 

(?#) Conch V. Strcl (IS54) 3 E. & 
B. 402, 23 L. J. Q. B. 121. 

(f>) Atkinson v. Aewcastlc Water- 
works Co. (1S77) 2 Ex. Div. 441, 
46 L. J. Ex. 775. Ci). Stevens v. 
Jeacocke (1847) 11 Q. B. 731, 17 
L. J. Q. B. 103, where it was held 


Jthat tho local Act r('g’ul!itinfr, under 
pcTialtics, tlK^pilc.hard fishery of St. 
Ives, Cornwall, did not create pri- 
vate rif^hts enforceable Ijy iirtiou; 
restrg of St. Vanents v. litdlvrhurg 
(1857) 2 G. B. N. S. 477, 2(>^L. J. 
G. P. 2437 where a statutory pro- 
vishni for ri'c.overy by summary 
l)roceeding's was hold t«) exclude 
any ri^ht of action ^hore, howtwer, 
no private dama^^^e was in (lucs- 
t^n) ; and Vallance v. Falle (1881) 
*13 Q. B. D. 109, 53 L. J. Q. B. 
459. 


No private 
re<lress 
unless the 



182 


liEMlCDIES FOR TORTS. 


fiiiflferod is statute was intended to prevent. If cattle being 

within the Carried on a ship are washed overboard for want of appli- 
aimo(lat ;ances prescribed by an Act of Parliament for purely 
sUtute ^sanitary purposes, the shipowner is not liable to tlie owner 
of the cattle by reason of the breacli of the statute {x ) : 
tliougli he will be liable if his conduct amounts to negli- 
; gence apart from the statute and with regard to the duty 
,of safe carriage which he has urdertaken (y), and in an 
action not founded on a statutory duty the disregard of 
such a duty, if likely to cause harm of the kind that has 
been suffered, may bo a matenal fact (s). 

Joint Where more than one person is concerned in the com- 

- • ** 

doers may liussiou of a Wrong, the person wronged has his remedy 
jointt^or more of them at his choice, 

severally: Every OTOug-doer is liable for the wliolo damage, and it 
does not matter (as we saw above) (a), whether tliey acted, 
as between themselves, as equals, or one of them as agent 
or servant of another. There are no degrees of responsi- 
bility, nothing answering to the distinction in criminal law 
but judgf- between principals and accessories. Put when the plaintiff 
against hj ,su(jh a caso has made his choice, he is concluded by it. 
to further recovering judgment against some or one of the 

action. joint authors of a wrong, ho cannot sue the other or 
oihers for tlie same niattcr, even if the judgment in the 
first action remains unsatisfied. that judgment the 

cause of action “transit in rom iudicatam,” and is no 
longer available (d). The reason of the rule is stated to 


(.v) Goms V. Scott (1874) L. R. 9 
Ex. 125, 43 L. J. Ex. 92. 

(//) per Pollock B, at p. 131, 
(z) Blamires v. Lane, and York- 
shire It. Co. (1873) Ex, Ch. L. R. 
8 Ex. 283, 42 L. J. Ex. 182. 

(^/) Page 67. 

(i) lirtnsmeml v. ITarrison (1872) 


Ex. Ch. L. R. 7 C. P. 647, 41 L. J. 
C. P. 190, finally settled the point. 
It was formerly doubtful whcjther 
judgment without satisfaction was 
a bar. And in tho United States 
it seems to be generally held that 
it is not : Cooley on Torts, 138, and 
see L. R. 7 C. P. 549. 
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be that otherwise a vexatious multiplicity of actions would ^ 
be encouraged. 


As between joint wrong-doers themselves, one who has^Ruiosas 
been sued alone and compelled to pay the whole damages imtkm and 
has no right to indeiimit}j^ or contribuljlon from the 
other (c), if the nature of tho case is sucli tli^it ho ‘‘ must 
be presumed to have kncjwn that he was doing an unlawful 
act” (d). Otherwise, “where the matter is indiflleront in 
itself,” and tho wrongful act is not clearly illegal (^^), but 

E ’ ay have been done'in honest ignorance, or in good faith 
determine a claim of right, there is no objection to 
^ ntribution or indemnity being claimed. “ Every man > 
who employs another to do an act which the employer^ 
appears to have right to authorize himl^o do undertakes ‘ 
to indemnify him for all such acts as would be lawful if i 
tho employer had the authority ho protends to liave.” 
Therefore an aucticjpeer vflio in good faith sells goods in 
the way of his business on behalf of a 2>orsou who turns 
out to have no right to dispose of them ^s entitled to be 
indemnified by that person against tly) resulting liability 
to tho tnio^ owner (/). And persons intrusted with goods 
as wharfingers or the like who stop delivery in pursuance 
of their'jirincipal’s instructionjj may claim indemnity if tho 
stoppage tmms out to be wrongful, b'^t was iiot* obviously 


so at the time (</) . In shoA^ihe proposition that there is 
no contribution between wrong-doers must be understood ; 


to affect only those who are wrong-cipers in the common. 


{c) Mevryweather v. N\xan (1799) 
8 T. R. 186, where the doctrine is 
too widely laid down. 

{A) Adamson v. Jarvis, 4 Bing, at 
p. 73. 

(<?) Beils V. Gibhins, 2 A. & E. 57. 
(/) Adamon v. Jarvis (1827) 4 


Bing. 66, 72. Tlio ground of the 
action for iiidenmi^ may be either 
deceit or warranty : see a,t p. 73. 

, (y) Belts V. Ulhbins (1834) 2 A. 
& E. 57. Sec too Collins v. Evans 
(1844) (Ex. Ch.) 5 Q. B. at p. 830, 
13 L. J. Q. B. 180. 
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sense of tlie worrl as well as in law. TIio wrong must be 
so manifest that tlic person doing it could not at the time 
reasonably suppose that he was acting under lawful autho- 
rity. Or, to ])ut it summarily, a wong-door by misadven- 
tim^ is entitled to indemnity from^ any person under whose 
a])paront authority ho acted in. good faith; a wilful or 
negligent (//) wrong-doer has no claim to contribution or 
indemnity. Hdiore does not appear any reason why con- 
tribution should not ho due in^ some easels without any 
relation of agency and authority between the ])arties. If 
several ])ersoiis undertake in concert 'to abate an obstruc- 
tion to a snp]H)sed highway, liaving a reasonable claim of 
viglit and acting in good faith for tlie jnirposc of trying 
th(^ rigid, and ii turns out that tlioir claim (cannot be maiu- 
lained, it seems < 'ontraiy to principle lliat one of tliem 
should be eom])ellablo to 2 )ay tlie wliolo damages and costs 
wilhont any r(M'ourse over to tlie others. 1 cannot find, 
"however, that any deidsioii has been given on facts of 'iliis 
kind; nor is ihe question vciy likely to arise, as the 
])aTtios would generally provide for expenses by asnbscri])- 
tioii fund or guaranty. 


Sn|>p<»sptl 
villi' of 
Iri'spiiSH 

in felony.” 


It has been currently said, sometimes laid down, and 
once or twice acted on as established law, tliat when the 
tacts alfordhig a cause of action in tort are such as to 
amount to a Teloiiy, there is im civil remedy against the 
feloii'(/) for the wrong, at all e\V3uts before the crime has 


(//) 'L am not, ,snro llial ‘lutlioriiy 
oovovs Uiis. Uut I do not lliink 
au a<?ont iMmld I'laini iudeninily 
tor ai'ts w'liicli 'i reasonable man in 
bis plan! would know to be beyond 
the lawful power i>f ihe priucii>al. 
See Indian Contraet .Vet, s. 

(/) It is settled that there is no 
rule to prevent the suing: of a 


person wiio was not party or privy 
to tlie felony. Stolen goods, or 
their value, r.y. can he rceovered 
from an innocent possessor who 
has not bought in market overt, 
ANhether the thief has been prosc- 
eiited or not: 2[iirsh v, luat'uuj 
(1831) 1 Bing. N. C. 198. 217: 
Whde V. SjJiUigue (1815) 13 M‘. & 
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been prosecuted to convioiion. And ns, before 18r0(7'b a 
convicted felon's ]U’operlytwns forfeifed, there would at 
common law bo no eifoctun] remedy a fit ‘rwards. So tlint 
the coinpondious form in wliieli the rule was oflen stated, 
that “ tliG trespass was merged in the felony," was sub- 
stantially if not teolmieally eorreet. Bui so mueli doul)t 
has boon llirowii u])on tlio supposed rule in several ree(*nt 
cases, tliat it seems, if not altogether exph^led, to bo only 
awaiting a decisive abrogation, l^ho result of the cases in 
question is that, although it is dillicult to (hmy that sonu! 
su(‘h rule exists, Barprceis'' exitait of th(‘ rub', and llu^ 
reasons of policy on whicli it is foumhul, are. uncertain, and 
it is not known wliat is the ])roper mod<' of a]>]»lying it. 

As to tile rul(‘, the best siipportiMl version (d‘ it. appears to 
be to this etfeet : Wliere tlio sami' facts axiount to a I'eloiiA^ 
and are sneli as in themstdvcs would eonstit ut (‘ a. civil wrong, 
a cause of action for tlie civil wrong does arise. Bui tlio 
rcmL^lj^ is not availahio for a ])erson who niiglit havo jiro- 
secutedtho wrong-doer for the felony, and lias fail(‘d to do 
so. The plaiiitill' ought to sliow t liat the felon lias aitf ually 
been proseeuted to conviction (by whom it does not matter, 
nor whether it was for the same sjK‘citi<* olfeuce), or that 
prosecution is irnjiossihh' (as h}' tlie drath (d tie* felon or 
his immhdiato escape boycaul the jurfsdirtiouj, or tluit lie 
has endeavoured to hriiig tin* otfcndcT to ju.siicr, and has 
failed without any fault of his own (/*). 

It is admitted that wh<*n any of tla'so conditions is No loiown 
satisfied tlicrc is both a cause of action and a presently 

' w. 603, UL. J. 09. ; ■)•'> S’ •')! Virl'..-. 2.9. 

5 ('uses indeed the <*ans{‘ of acliou is (/.; Sn- t]i»- jiidi;iJM.‘nt of 

I not tho otTfiico it.M'lf, hut soimj- _ lay L. .1. in /.'i ji>n fr /jo// (\ h7U) 

' thing else which is wrongful be- ' 10 ('Ji. Div. at |). 079. llio 

cause an oti’cnco has been com- difficultic.', .mg j)ct lir.unwt;!] L. J,, 
mitted. P- 671. 
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iluj rule,' 
if indoLil 
it oxistH. 


availahlo roniody. J3ut if not, wliat then ? It is said to 
ho the duly of tlu) ]i)ersoii wronged to prosecute for the 
IVIony hcForo ho Inings a civil action; “but by what 
moans tliat duly is to bo enforced, we are nowliere in- 
Foriuod” (/). Its non-porformance is not a defence which 
(jan be S(it u}),by pleading nor is a statement of claim 
liad for sliowing on the face of it tliat the wrongful act 
AVMS felonious (>/). Neither eau^ the judge nonsuit the 
plaintiif if tliis does not appear on the pleadings, but comes 
out in (3vid(ui(io at the trial (o). .It has been suggested 
that tlio Court miglit in a ])rOper ease, on the a])pUeatioii 
of llio Cruwii or otluTwiso, exercise its summary jurisdic- 
iiou to stay ])ro(*eedmgs in. the civil action (p) : but there 
is no example oF this. Whatever may bo the true nature 
and incidents oi' the duty of the wronged party to 
pros(3cute, it is a personal one and does not extend to a 
trustee in bankruptcy (</), uov, it is conceived, to executors 
in the cases whore oxeoulors caii sue. ^ On the whole there 
is a]»paroiit in (piartfU’s of liigli authority a strong though 
not uiiaiiiinous d,isi)osiliou to dis(T(?dit the rule as a mere 
vunlilcna of t ext-Avriters Founded on ambiguous or mlsap- 
l)rehend(Ml eases, or on dicta Avhich themselves wore open 
to the same objections (/•). At the same time it is certain 


(/) Lush J., WtUs V. ^Ibiahama 

{IS72) li. 11. 7 Q. r>. atp. oOo, 

{ni) niarkburu .F. IbuL 
{h) V. It' .tn(/(fvr (ISSo) 1C 

Q. n. 1). irj, <‘p. JlMml hi.suy- 
amr A>. v. Smith (ISSl) C Q. 15. Jl. 
50 L. J. Q. n. 320. 

{o) Jf't'lU V. .thrall a ms (1S72) L. 
XL 7 Q. n. 5,:t, 41 L. J. Q. B. 
300. dissoutiiii^ from If ethnic v. 
(\m!f(aattfir (1003) 2 H. iN: C\ 140, 
32 Jj. J. Lx. 2S.5, a very iiuhviMvc 
ease, but the uoarost a]»proaeh to 
ail authority for tlie euforceiiicnt 


of tho supposed rule in a eourt of 
common law. 

(/<) Blackburn .T., L. K. 7 Q. B. 
at 11 . 5.VJ. Tu a lato Irish case, S. 
V. S. (1.SS2) IG Cox, 5G6, it was said 
that, ill a proper case, tlio Court 
mi«;*ht stay tho action of its oum 
motion; and ouo incmher thought 
the cMsi' hefore them a proper one, 
hut the majority Oid not. 

(q) J\x parte JJatl (lb79) 10 Ch. 
D. 007, 48 L. J. Bk. 57. 

{}') See the historieal discussion 
in the jiidgiiiciit of Blackburn J. 
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that the judges eonsiiltod hy the House of I jovds in 
llanh V. ICat/iiifi (a) thouglit such a rule existed, though 
it Avas not appliciihle to tho ease in lumd; and that ,^111 
£. 1 ' parte Elliott (/) it Avas ctfeutunlly ajijtlh'd to oxelude a 
proof in haiikruptoy. 

• 

Lastly Avo liavo to soo iindorVlmt ooiuUtitins il\tnv may 
bo a roiiiedy in an Eiiglisli r-ouvt i‘or an act in llm mifun' 
of a tort coniniiltod in a ]Tlae«' onisldi' llio tevriiorial jiiris- 
dktion of tlio (*ourt. IT. is iumhUcss lo si ait‘ formalU ihat 
no action I'an bo luaiRiainotb in rt'spcvl of an ai‘i wlilt'li is 
justiliod or excused according to both J^higlish and local 
law. Ijosidcs this obvious case, Iho following stall's of 
things are ])ossibh'. ^ 

1. The act mify bo such that, alfluuigli it may bo 
wrongful by tho local haw, it would not hi', a, wrong if 
done in Mngland. In this, case no action lies in an 
English court. n court, will noi carry vcsjx'ci for a 
foriagn municipal law so far as to ‘‘givii a naiK'dy in tin' 
slia])G of damagi'S in rc.spi'ct of an act wliich, accoiding In 
its own prin(‘I])li*.'^, impos(*s no liahility jji tho ]»crM)n from 
wI)orn tho (himagcs arc claimed'’ {n). 


2. Tho’ai'l, though in itself it would ho a (respassby 
the law of England, may bo justifuMl or I'Xi-n.svil by tlio 


in irdls V. Ahrahams^ I/. II. 7 
Q. B. aOO, .syy. Aiul .sfit! i)tT 
Maulo J. in IFtoA v. Ifui/U (ISTi) 
7 Scott N. II. 41)!), 007, ii case of 
allep,’ed coTiipninulin^* of felony : 
*‘It would be a stron*’' tliiiar to 
say that every man is boinnl to 
prosecute all tin' fi Ionic's tli.-H eome 
to his knowL'tli^e; and J do not 
know why it is the duty of tho 
party w'ho suffers by the felony t-» 
pros<‘Cutc the felon, rather than 


Biat of any olln-r on flie 

eoiitrarv, it is a t Ho istnm duly to 

foiyive oin‘*i (Mieniirs , ;iiiil 1 Ilji>ik 

le* does a\«'ry 1 )[oii;imi' and eliarit- 
Jil»le and ('liiislian-like lliinjj^ iji 
ahstaininir ffsan ]*ros(’eiitinj4‘.” 

(v 1 Uimr X '\<i% lilT nS.'M). 
(/) :i X' A. 110 (1S.{7). 

, rh- /l.sos; L, K. 2 

' I*. (!. la:!, -JOJ, 'i'J L. .1. Adm. :i:! ; 
77e' JI. M’lihuin fISTO. 1 J)iv. 
107. 


I locality 
of w ron^*- 
fnl ai't as 

reme«ly in 

lOnj^^lisU 

eourl. 


Acts not 
w-ron^l'nl 
bv I'lnjrbsh 
lau. 


Ai’ts jnsli- 

lit'il by 
loeal law'. 
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locial law. Hero also 111 ere is no remedy in an English 
eonri (./'). And It niakos no ' difference whether the act 
was from iljo (irsi jnsHfiahle by the local laAv, or, not being 
at 11 10 time justifiable, Avas afterwards ratified or excused 
by a doflaration of indemnity proceeding from the local 
sf)V<'roigii ])QWor. In the well-known case of Phillips v. 
Pfjiy (//), avIh'vo the defendant Avas governor of Jamaica at 
tlio fiino of llio trespasses complujined of, an Act of indem- 
nity sul)S(.‘(piently passc^d l>y the colonial Legislature Avas 
bold elfectual to proAa^ni tli(‘ defendant from being liable 
in an adion for assault and false imprisonment brought in 
Jllnglaud. .Ibd nolliing less than justification by the local 
laAv Avill do. ( londiiions . of the hr fori suspending or 
(Maying tie*, roirndy in tin*, local courts A\iLl not be a bar 
to the r(!m(‘dy in an lOnglish <;ourt in an otluMAvisc^ pro])er 
^ ('as(^ And our courts Avonld possibly make an excep- 
' tion to f lie rnl(' if it appeared that by the local law there 
Avas no rc'inedy at all for a manifost Avyong, such as assaidt 
■ and batfery committed Avithoiit any special justification or 
('\CllSO {((). 

t‘b The act may bo Avrongful by both the laAV of England 
and tlie hiAV of the ]fiace Avhere it Avas done. In such a 
case an aefion lies in England, Avithout regard to the 
nationality of the parru^s (/>), luovided the cause of action 
is noi, of a purely local kind, such as 1r('s]iass to land. 
T1 lis lasf (piaUfi(*af ion Avas formerly enforced 1 )y f ho technical 
ndi's of A'oime, Avith the distinction thereby made between 

(.r) lihuVs v. liawjhhl [z) v. tSrifmour (lSfi2) Ex. 

(lG7u 1) in l : C. aiul Cli., 3 GJi. 1 11. & C. 2U), 32 L. J, Ex. fil. 
Swansl. (U)3 -l, from Ijoril Not- («r) per Wightman ami 'Willos 
tiiighain’h MSS. ; 'The ^r. Mo.rhiV)\ tLl. 

1 r. Div. 107. {1) Per Cur., The Jiul/ij/, L. R. 

(;/) Ex. Ch. L. R. 6 Q. B. I, 40 2 1\ C. at p. 202. 

L. J. Q. B. 2S (1870). 


Ar.t 

wroii^^ful 
by both 
blWH. 
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local and trakaifon/ aoil(nn^: Init it socins io involvo matlor 
of real priueiplo, 1 hough* since tlie Judiiafure Acts 
abolished the leelniical forms an occasion ol’ ro-staling 
the prineiph' has not yo\ arisen (rh It oannol ^vell liavf* 
been the initailion of the Judicature A('ls (o throw \ip(ni 
our courts the duty of trying t^or exaiu]jitO aji action f('r 
disturbing a right to use a rJrcain in Ihaigal hn* ii rigaiitm, 
or to float timber down a particular river in famnla ; tlu> 
result of which would 1u‘ that the n\o^i com])!icated 
questions of local law might have io be dealt, with lien' as 
matters of fact, not ificideiit<illy (as must now and llieii 
unavoidably liappen in various casc'sh but as tlu' viay 
substance of the issues (d), 

• 

We have stated the law for couveniei^‘(* in a serii's of 
distinct propositions. Ihit, considering tlu' im]K)i*tane(‘ of 
tho subject, it seems desirabh' also to ri'jirodmv tlie (‘on- 
tiiiu(ni«*viow of it given in tlio^mlgment of the J<]xch('(|ii(‘r 
Olianibor delivered by AVilles J. in l^hillipH v. hp/rc : — 

‘‘Our courts arc' said to la? nion* open to admit, actions 
founded upon for(?igu traiisaelioiis than tlios(' of any other 
European country; hut Ihm'o ar(? restrictions in res])oet 
of locality which ('xcludc some foreign causes of action 
altogctlies’,* nami'ly, thost' whUh woutd he loesl if they 
arose in England, such as tresjaiss to land : ! ha /-son v. 
MalihciCH \ and oven within '.s])e(*t In tlie.se not falling 
within tliat description oni* ctairls do not uu(h‘rtak>? Inii- 


(c) See i)cr Lord C.iirns, U’Infnh<r 
V. Furhrs ns7o) I C. P. Liv. at 
p. r)2, Jiiwl tho noil's to Mosiini v. 
Fabnyu'^ iu Smith’s Li.:idin'^^ G.jsfs. 
• {(T) It was doLihU?il by J.-imi'S 
L. J. (siuoc tho Jndii'utiiri' Ai;(s) 
whether the Court could imtortuiu 
proccodiiig-s iu respect of au iujuiy 
done to foreign soil. TJtf M. 


Miii'hatii 1 P. hiv.al ]>. loa. 

olhfr iiifjoljii' oi’ t]jc C'luirl, 
Slid uolliinu ou tl»l> p.jinl. 

b) 1 T. U. oo:; artlmi 

111 n* ill?* lj’0''pa‘''- to t.ojil in t 'auaiJa^. 
Tli- :>.tiJi^- I't will hear III luiud that 
V. I'.ijrv ''l''7o was before 
tlie Jialicature Arts. 


Judyineul. 
of l*)\ , ( 'h. 
in a!.i/{i})\ 
V. I'lfi-t. 
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vorsal jurisdiction. As a general rule, in order to found a 
suit in England for a wrong alleged to have been com- 
mitted abroad, two conditions must be fulfilled. First, tbo 
wrong must 1)0 of such a cluxractcr that it would have been 
actionalde if committod in England : therefore, in The 
ITaUeij (/) the Judicial Committee pronounced against a suit 
in tlio Admiralty founded U2)oii a liabiKty by the law of 
Belgium for (‘ollisiou caused by iho act of a pilot Avhom the 
shipown(‘r was compelled by tliat law to employ, and for 
whom, therefore, as not being liis‘ agent, lie ^vas not respon- 
sible by liiigllsli law. So(;ahdly, the act must not have 
b(^en jusiifiable by the law of the place where if was done. 
Tlioroforo in UlofCH f V/.sr (y), and Blad v. JUmfivld {/i), Lord 
Nottingham held ihat a sca/aii'o in looland, aulhorized by 
the Danish Gova’iiment and valid by iho law of the place, 
coixld not be qucsl ioned by civil action in England, although 
the plaintiff, an Miiglislnnan, iusisto<l (hat the seizure was in 
violation of a treaty bet wool i tliis couniry and D( 5 i..ruirk — 
a matter proper for remonstrance, not litigation. And in 
Jhbrev v, JV^rfpier (/), Adiniral Na])ier having, when in the 
service of the (iuecn of Portugal, ea])tured in Vortugueso 
water an English sliip brealving bloekjide, was lield by the 
(yourt of Gommo?a Fleas to be justiKod by the law of 
l^ortiigal and of iiations, though his serving under a 
foreign prince ^vas contrary to Englisli law, and subjected 
liini to pemilties under the Ifnreigu Enlistment Act. And 
in V. Lcs/e// (/.), an imprisomiiont in Chili on board a 
British ship, lawful there, was ludd hy hlrlo 0 . »T., and the 
Court for Crown Cases Iteserved, to he no ground for au 
indictment hero, there being no independent law of this 


(/) L. R. 2 P. C. 193, 37 L. 3. ^0 2 Bin-. N. G. 781 (1836). 

Alim. 33 (1868), (/•) Boll C. 0. 220, 29 L. J. 

(:/) 3 Svviinsl. 603. M. C. 97 (I860). 

(h) 3 Swaust. GO l. 
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country making tlio act wrongful or criminal. As to ^ 
foreign laws affecting tl\c liability of parties in rospcol of [ 
bygono transactions, the law is clear that, if the foreign { 
law touches only the remedy or jn'Ot'edure for enfort‘ing ; 
the obligation, as in the case of an ordinary statute of 
limitations, such law is no bar to an ai‘iion in this coxnitry ; 
but if tlie foreign law extinguAlies the rigid ’'it is a bar in 
this country equally as if the oxtinguislimeid fiad been by 
,a release of the ]>aHy, or*an aid of our own Legislature. 
This distinction is well •illusi rated on the one hand by 
linin' V. Siviner{l\^ where *<110 French law of five years’ 
proscription was licld by tlio Court of Common Pleas to bo 
no answer in this country to an action njion a bVcneh 
promissory note, because iluit law dejilt only with ]>ro- 
cedui’o, and llie time and mainior of suit d ntodnni 

aefionix insfilnnnlw)^ and did not alToot to destroy tlu‘ obli- 
^tion of the coidr.aci (rn/orn// confrarfns) ; and on tlio 
othoiiJiand by Paffrr v. J)rQniT{fn)^ Avliere 11i(‘ drawi'r id‘ a 
bill at Ibdtimore ujxfli England was lield discliarged froni 
his liability for tlii' n()n~aeec 2 »taiice of tin* bill hen^ by a 
certificate in bankruptcy, under the law of the United 
States of America, the Court of (iueeii’s lleudi ado])liMg 
the general rule laid down by Lord Jilansfiidd in lialfaulinr 
V. (ioltluhjAji)^ iind ever since i"ecogub.od, tliat, ‘ what is a 
discharge of a debt in the country whore it is emdraeted is 
a discharge of it every wheru’ So tlTat where an obliga- 
tion by eoidraet to pay a delit or damagiss is discljargid 
and avoided by the law of the ])laee where it W'as made, thi) 
accessory right of action in every (,*oiirCo])<ai to the creditor 
unquestionably falls to the g^rouud. And by strii.-t jiarity 
of reasoning, where an obligation ej: (frlido fo pay damages 

is discharged and avoiiied by the law of the (‘ountry wdujro 

• * 

(^) 2 Biug. N. C. 202. (») Cooke’s Bankrupt Law, 487. 

(/«) 5 East 124. 
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I it was made, tlie accessory right of action is in like manner 
discharged and a\ oidod. Cases may possibly arise in which 
distinct and independent rights or liabilities or defences 
are created by positive and sj)oeific laws of this country in 
respect of foreign transactions; but there is no such law 
(unless it be tlio Governors Act abeady discussed and dis- 
I)osed of) apidi cable to the present case/’ 


Tiimitation T]m times ill which actions dr tort must bo brought are 
of aciionw. Statute of Limitatiofii of James I. (21 Jac. 1, 

c. 10) as modified by later enactmoi\ts (>/). No general 
principle is laid down, but actionable wrongs are in effect 
divided into throe classes, witli a different form of limita- 
tion for each- '^llieso terms, and tlie causes of action to 
wliicli tliey a])ply, are as folloivs, tlie result being slated, 
without r(‘gard lo llu? actual ivords of the statute, according 
io tlie modern construction and ])ractico: — 

I 

/b/.r f/turrs, ^ 

Trespass to laud and goods, conversion, and all other 
common law Avrongs (including libel) except slander by 
words actionable ae (o) and injimes to the person. 

lo^fr ijcat'fi. 

Injuries to llie person (i?\cludiug imprisonmeiii). 

Tivo tjeam. 

Slander by AV(jrds actionable sv. 


Siispoii- 
sioii of tho 
sttttiito by 


Kersons who at J;ho time of their acquiring a cause of ■ 
action are infants, married Avonien, or lunatics {p)^ have 


(«) Seo the text of the statutes, 
A]ipeiiclix 0. 

(«)) »Sce Blake Odj^ers, Digest^of 
Law of Libel, ‘iiid ed. 520. 

[p) Plaiutiifa imprisoned or being ? 
beyond the seas luid the same 


right hy the statute of James I., 
hut this was abrogated by 19 & 20 
Vitit. e. 97 (the Mercantile Law 
Aiiiendmeut Act, 1850), s. 10. The 
existing law as to defendants bo- 
3'ond seas is the result of 4 & 6 
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the period of limitation roekoiied against tlnmi 011I3' from 
the iimo of the disahility ceasing ; and if a defendant is 
hoyoud seas at the tiim* of llio rigid of action arising, tlie 
I time runs against the plaiiitilf only from his rotmai. Xo 
part of the United Ivingdoin or of the (lianind Islands is 
deemed lo he heyond seas •for^ this purpose jJv). If one 
f cause of disahility .supervises on anotlier iin;»x]nred om' 
^ (as where a woman marries uiuLt age), the ])t*riod of limi- 
* tatioii prohahl}' runs only from the expiration of the latter 
disability 

f Where damage is the gist of the action, llio time run.s 
‘ only from tlie actual happening of ilu' damagi* (s). 

Jn trover tlie statute runs from demand on and refusal 
by tlie defendant, w1u‘lher llio defendant were tlie first; 
converter of tlie plainiitf’s goods or not (/). 


Justices of the peace {i() am^ eou.stahl(;.s (r) are ])rot(K;tod 
hy gmioral enactment that*at‘ticnis against tliem for any 
thing done in tin* execution of th<'ir ollice must Ihj hrought 
within six months of the net (*om|)laine<l oL 

The enforeenieui id’ slaluloiy <hiti(*s often miule suh- 


joct ])y tlie .vnne Acts which 
period of ^imitation. 'Dicsp j 

AiniP, C. .‘i [ill. 16], H. 10, rx- 

plainiMl by 19 A <■- 97, ^ 

M. I'J. As b) tb«! 

<»f s. 10, s-'*' J*nriht v IliUfjliKm 
(1S69) 1 Ch. 73.), :;9 Ji. J. Oil. 170. 
{([) Slh; bi.st lioic. 

(>•; Up. Bot'rou"^ v. Elhso>} {1S7I; 
L. R. (3 Ex. l‘2S, 10 E. J. Ex. l.ll 
(on tlic I'ropi^rty Ijimitatioii 

Act, 3 & 4 Win. LV. <. 27;; but 
the luu^uajro of the two ^tatutL•s 
miirlit bo ili-slinguisliod. 

{s) liackhijn^c Y. BoitOiui (ISGlj 
9 U. L. C. .30.3, .31 L. J. Q. B. ISl ; 

P. 


create the duties to a. short 
irovisions dt) imt really heloiig 

JfrXi <cif Jffftll ('ulltf ,’\f M'tthfil 

^ l^App, <';i. 127,00 L. J. 

(^ B. .'.29, nlliiit.m;.- .S'. (\ 11 (^ B. 
I>iv. PJ.'i. 'Du- .'•oirii' |ii in. I^.Ir ;i]>- 
plios, of roui'jo, 111 ^jicoi.'il pi n<ul.H 
i»f Ijiuil.ilflJii of ju tioiis 
pubJir iMxlio.'^or ollicfi V.. mj. (’rutiihif 
V. mdfsf,n/ h,c>tt AW/./, ’91 , 1 (A B. 
.3e.3, CO J.. .1. <v‘. U. •’^92. 

,f) MJhr V. Ihd^ ’91, 1 B. 
4C^ »J0 L. 3. Q. B. 101, C, A. 

* (//) 11 & 12 Vift. <*. 4 iy H. iS. 

fO 21 (iff). Tl. 11, s. 8. 


ai>abili. 

ties. 


Ei’iim 

'wb.it liiuu 
5irt ion 
runs. 


IV()l(rli<m 
(%f juslicoH, 

blc.s, .Vf. 


o 
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to our subject, but to various particular branches of public 
law. 

Excciitioii The operation of the Statute of Limitation is further 
coiiiod subject to the exception of concealed fraud, derived from 
friiud. doctrine and practice of the Com*t of Chancery, which, 

Avhetlicr it thought itself bLund by the terms of the statute, 
or only acted in analogy to it (.r), considerably modified its 
literal application. AVhe re a Avrong-docr fraudulently con- 
ceals his own wrong, the periods of limitation runs only 
from the time wlion the plaintiff discovers the truth, or 
with reasonable diligence would discover it. Such is now 
Iho rule of the Supremo Court in every branch of it and in 
all causc3S (//). 

A ])laintiif may not sot up by way of amendment claims 
in respect of causes of action whicli ‘are barred by the 
statute at tlu^ date of amendment, though they wore not so 
at iho date of tlie original (z). 

It has oftcni been remarked that, as matter of i)olicy, 
tlio periods of limitation fixed by the statute of James arc 
unrc^asoiiably loiig for modern usage ; but modem legisla- 
tion lias done noiliing beyond removing some of the 
privileged disabilities. 

Conclu- We have now revicAved the general principles which are 
Gouc!ril common to the aaIioIo law of Torts as to liability, as to 

i‘uri. exceptions from liability, and’ as to remedies. In the fol- 

lowing part of this Avork Ave liavo to do Avith the several 
distinct kinds of actionable Avrongs, and tlie law peculiarly 
applicable to each of tlicm. 


l.v) Soo y Q. 33. Div. 68, per 
lAvott Ij. J. 

(//) (rihhs V. OmM (1882) 9 Q. B. 
3')iv. 69, 61 L. J. Q. B. 313, which 
niiikos the I'quilahh' doctrine of 
general ai plieation without regard 


to the question wlicther before the 
J udica turc Acts the Court of Chan- 
ceiy would or would not have had 
jurisdiction in the case. 

(-) IFeldon V. Xral (1887) 19 Q. B. 
Div. 393, 6(; L. J. Q. B. 621. 
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SPECIFIC WROKTOS. 


' OHAl*TEli VI. 

PERSONAl/ WRONGS. 


I . — ^KHault and Battenj. 

Skourixy for the ijerson is amona; the fiAt conditions of rrelimi. 

iiaiy. 

civilized life. The law therefore protects us, not only 
against actual hurt and violenge, but against every kind of 
bodily interference a^d restraint not justified or excused 
by allowed cause, and against the present apprehension of 
any of these things. The application of lyilawful force to 
another constitutes the wrong called b^^ttery : an action 
which puts ajiother in instant fear of unlawful force, thougli 
no force be actually applied, is the wrcflig called assault. 

These wrongs are likewise indictable offences, and under 
modern statutes can be dealt with by magistrates in the 
way of summary jurisdiction* which is the kind of redress 
most in use. Most of the learning of assault and battery, 
considered as civil injuries, turns on tl^e determination of 
the occasions and purposes by which the use of force is 
justified. The elementary notions are so well j^ettlod as to 
require little illustration. 

“ The least touching of anotffer in anger is a battery ’’ {a ) ; 

{a) Holt C. J., Cole v. Tttrnrr (1 TO*)) G Mod. 149, and Bigelow .L. 0. 21 S . 
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Haid a 
battery. 


Wliat au 
UHsault. 


“for tlie law cannot draw tlio line between different degrees 
of violence, and therefore totfilly prohibits the first and 
lowest stage of it ; every man’s person being sacred, and 
no other having a right to meddle with it in any the 
slightest manner” (d). It is immaterial not only whether 
the force ai)plicd be sufl5c^eiit*iu degree to cause actual 
hurt, but wketlier it bo of such a kind as is likely to cause 
it. Some interferences with th^p person whicli cause no 
bodily harm ai’o beyond comparison more insulting and 
annoying than others which do c^iuse it. Spitting in a 
man’s face is more offensive ttian a blow, and is as much a 
battery in law (c). Again, it does not matter whether the 
force used is applied directly or indirectly, to tlio humaii 
body itself or to anything in contact with it ; nor whether 
witli the hand of anything held in it, or .with a missile {d). 

Battery includes assault,^ and though assault strictly 
means an inchoate battery, the* word^is in modeifTusago 
constantly made to include battery. No reason appears 
for maintaining. the distinction of terms in our modern 
practice: and in the draft Criminal Code of 1879 “assault” 
is deliberately used in the larger popular sgnse. “ An 
assault” (so runs the proposed definition) “is the act of 
intentionally applying force to the person of another 
directly Sr indirectly, or attempting or threatening by 
any act or gesture to apply such force to the person of 
another, if the person making the throat causes the otlier 

{//) niiickst. Colum. iii. 120. writ for throwing ** quondam 

(r) 7 l\ V. Cotesu'orth^ 6 Mod. 172. liquorem calidum” on tlio plain- 

{d) TnyseU v. Horne (1838) 3 N. tiif : “ casus erat huiusmodi prae- 
& J^. 564: (throwing water at a cedontis brevis : quaedam mulicr 
person is assault ; if the water fajls^ j)i*oiccit super aliam mulierem 
on liim as intended, it is battery ydromellum quod anglice dicitur 
also). But tliore is much older woi*te quod orat iiimis calidum.” 
authority, sec Reg. Brev. 108 b, a 
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to believe upon reasonable grounds that be has presoiii 
ability to effect his purpose (./’). 

Examples oP acts which amount to assaulting a man are 
the following : “ Striking at him with or without a weapon, 
or presenting a gun at him at a distaiioo to whicli tlie gun 
will carry, or pointing a pitclifojk at him, staijding within 
the reach of it, or holding up one’s list at him, .or drawing 
a sword and waving it in a menacing manner ” (r/). The 
essence of the wrong is putting a man in present tear of 
violence, so that any act fitted to have tliat effect on a 
reasonable man may be an as^ult, tliough tliere is no real 
present ability to do llie harm threatened. Thus it may 
be an assault to present an uidoaded fire-arm (//), or oven, 
it is apprelionded, anything that looks like a fire-arm. So 
if a man is advancyig upon another witli apparent intent 
to strike him, and is stop])ed by a third })orson before lie is 
actually within striking distance, ho has committed an 
assaidt j. Acts capi^ble iii*themselvos of being an assaidt 


(c) One iiiij'-lit expect “Ijolioves 
or causes,’* &c. ; but tin's would be 
an extension of tlie law. No as- 
sault is committed by pirsentiny a 
gun at a man ^lu> cannot seo it, 
any more tlian by forming uu in- 
tention to shoot at him. 

(/) Crimiual Code (Indictable 
Offences) Bill, s. 203. Mr. Justice 
Stephen’s definition in his Digest 
(art. 241) is more elaborate; and 
the Indian Penal Code has an ex- 
tremely minute definition of “using 
force to another” (s. 349). As 
Mr. Justice Stephen remarks, if 
legislators begin defining in this 
way it is hard to see what they can 
assume to be known. 

(ff) Bacon Abr. “Assault and 
Battery,” A ; Hawkins P. C. i. 

no. 

(A) i?. V. James (1844) 1 0, & K. 


330, is ajiparcntly to tho ciontrary. 
Tiiidal C. J. Iic4d that a man could 
not be convjctcd of an attempt to 
discharge a loaded firc-ann under 
a ciimiuul statute, nor (jveu of an 
assault, if the arm is (as hy defoc- 
tfV^e priming) not in a state eai)alilo 
of being discharged but this 
opinion (aTso held by Loid Abinger, 
Jilako V. Barnardy 9 (J. & P. at p. 
628) is against that of Parks B. in 
72. V, St, George (1840) 9 C. & P. 
483, 493, which on this point would 
almost certainly be followed at ibis 
day. The case is overruled on 
another point, pundy^u tho words 
of the statute, and not hero mat(i- 
riul, in JK. v. Bnekaorthy ’92, 2 Q. B. 
# 3 . 

(i) Stephens Mijerny 4 C. & P. 
349 ; Bigelow L. 0. 217. A largo 
]3roportion of tho authorities on 
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l]x(;lisabl<.‘ 

act.s. 


may on tlie otlior liand be explained or qualified by words 
or circumstanoes contradicting what might otherwise be 
inferred from them, A man put his hand on his sword 
and said, “ If it were not assize-time, I would not take 
such language from you ; ” this was no assault, because 
the words excluded an intontibn of actually striking (7c). 

t 

Hostile or unlawful intention is necessary to constitute 
an indictable assault ; and siicli touching, pushing, or the 
like as belongs to tlio ordinary conduct of life, and is free 
from the use of unnecessary, force, is qeither an offence nor 
wrong. If two or more meet in a narrow passage, and 
without any violence or design of harm the one touches the 
other gently, it will be no battery (/). The same rule 
holds of a crowd of people going into a theatre or the 
like (w)* Such accidents are treated as inevitable, and 
create no right of action oven for nominal damages. In 
other cases an intentional touching is justifie^^ by the 
common usage of civil intercourse, as when a man gently 
lays his hand on another to attract attention. But the use 
of needless force for this jiurpose, though it does not seem 
to entail criminal liability where no actual hurt is done, 
probably makes the act civilly wrongful (n). * 

More passive obstructicHi is not an assault, Jfs where a 
man by, standing ^n a doorway prevents another from 
coming in (o). 


this subject are Nisi Prius cases 
(cp« however Head v. Colkcr (1853) 
13 C. B. 850, 22 L. J.t). P. 201): 
see the sub-titles of Assault under 
Criminal Law and Trespass in 
Fisher’s Digest. Somo of the 
dicta, as might be expected, are in 
conflict. • ^ 

{Jc) Trtbervillc v. Savage (1669) 1 
Mod. 3. 

(/) Holt C. J., Cole V. Turner, 6 
Mod. 149. 


(m) Stoph.Dig. Cr. Law, art. 241, 
illustrations. 

(«) Coward v. lladdeUy (1859) 4 
II. & N. 478, 28 L. J. Ex. 260. 

(o) Innce v. Wylie (1884) 1 0. & 
K. 257. But it seems the other, if 
he is going where he has a right 
to go, is justified in pushing him 
aside, though not in striking or 
other violence outside the actual 
exercise of his right: see p. 160, 
above. 



•ASSAULT. 


Words cannot of tliomselves amount to an assault under 
any circumstances, though it is said that a contrary opinion 
formerly prevailed : 

Meado’a case proves, or my K.ej)ort’8 in fault, 

That aiug-ing* can’t bo reckoned an assault” (p). 

There is little direct authority ^on the point, .hut no doubt 
is possible. 


Consent, or in the common phrase ‘‘ leave and licence,” 
will justify many acts w^ich would otherwise bo assaults (17), 
strildng in sport for* example ; or even, if coupled with 
reasonable c<ause, wounding and other acts of a dangerous 
kind, as in the practice of surgtTy. But consent will not 
make acts lawful which are a breach of the peace, or other- 
wise oiiminal in j:hcmsolvos, or unwarraAtably dangerous. 
To the authorities already cited (r) under the head of 
General Exceptions we may ^ add Hawkins’ paragraph on 
the raaLter. * 

It seems to be the better opinion that a man is in no 
danger of such a forfeitm^e [of recognizf^nces for keejang 
the peace] from any hurt done to another by playing at 
cudgels, or^sueli like sx>ort, by consent, because the intent 
of the parties seems no way unlawful, but rather com- 
mendable, and tending mutually to promote activity and 
courage. Yet it is said that ho who wounds unothor in 


(p) The Circuiteerfl, by JoRn 
JioycGster Adolphus (the supi)ose<l 
speaker is Sir Gregory Lewin), 
L. Q. R. i. 232 ; Meade's and Belt's 
ca.y 1 Lewin O. C. 184: : “ no words 
or singing are equivalent to an 
assault,” per Holroyd J. Cp. 
Hawkins P. O. i. 110. But it was 
formerly held otherwise: see 27 * 
Ass. 134, pi. 11, 17 Ed. IV. 3, 
pi. 2, 36 Hen. VI. 20 h, pi. 8. 


{q) Under the old sjnstcm of 
pleading this was not a matttir 
of speoi|j,l justification, brtt evi- 
dence under tho general issue, an 
assault by consent being a contra- 
diction in teinis : ^Jhriaiopherson. v. 
Bare (1848) 11 Q. B. 473, 17 L. J. 

B. 100. But this has long 
ceased to be of any importance in 
England. 

(r) P. 147, above. 
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SeH- 
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Menace 

(listin- 

j^uished 


fighting with nalced swords does in strictness forfeit such a 
recognizance, because no consent can make so dangerous a 
diversion lawful” (s). 

It has been repeatedly held in criminal cases of assault 
that an unintelligent assent, or a consent obtained by fraud, 
is of no effect (/). The same principles would no doubt be 
ai)plied by courts of civil jurisdiction if necessary. 


When one is wrongfully assafffted it is lawful to repel 
force by force (as also to use forcoi in the defence of those 
whom one is bound to protcety,or for keeping the peace), 
provided that no unnecessary violence bo used. How much 
force, and of what kind, it is reasonable and proper to use 
in the circunistancos must always be a question of fact, 
and as it is incapable of being conefuded beforehand by 
authority, so we do not find any decision's which attem^^t a 
definition. We must bo content to say that tlie resistance 
.must ‘‘not exceed the boundt; of mere defence and.pv/wen- 
tion” (it), or that the force used in defence must be not 
more than “commensurate” witli that which provoked 
it (r). It is obvious, however, that the matter is of much 
graver importance hi criminal than in civil law (?r). 


Menace without assault is in some cases actionable. But 
this is on the ground of its Causing a certain special kind 


(.v) Hawldiia, P, C. i. 48^i. Tlic 
lioman law went oven farther in 
cncourajring contonis “ gloriao 
causa ot virtutis,” D. 9. 2, ad. 1. 
Aquii; 7, § 4. P 

{t) Cases collected in Fisher’s 
Big. ed. Mews, 2081-2. Similarly 
where consent <*s given to an un- 
reasonably dangerous operation or 
treatment by one who relies on th^c 
pi'isoncr’s skill, it does not excuse 
him from the guilt of manslaughter 
if death ensues : Commonwealth v. 


Fieree, 138 Mass. 165, 180. 

* (m) Blackst. Comm. iii. 4. 

* (v) Jirece v. Taylor^ 4 N. & M. 
470. 

{w) See Stephen’s Digest of the 
Criminal Law, art. 200, and cp. 
Criminal Code Bill, ss. 55 — 57 ; 
and for full discussion Dicey, Law 
of the Constitution, 3rd ed. appx. 
note 3. Tliere are many modern 
American decisions, chiefly in the 
Southern and Western States, See 
Cooley on Torts, 165. 
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of damage ; and then the person menaced need not be the from 
person who suffers damago. In fact the old authorities 
are all, or nearly all, on intimidation of a man’s servants 
or tenants whereby he loses their service or dues. There- 
fore, though under the old forms of action this wrong was 
of the same genus with assianlt and battery, we sliall find 
it more convenient to consider it under another head. 

Verbal threats of personal violence are not, as such, a 
ground of civil action at sflj. If a man is thereby put in 
reasonable bodily fear fie has his remedy, but not a civil 
one, namely by security of the peace. 

Where an assault is complained of before justices under Summa-ry 
24 & 25 Viet. c. 100, and the complaint has been dismissed 
(after an actual hearing on the merits) either for want 
of proof, or on tho^ ground that the assault or battery was action. 

‘‘ justified or so trilling as not to merit any punishment,” 
or the di^fondant has been /30ifvictod and paid the fine or • 
suffered the sentence* as the case may be, no further pro- 
ceedings either civil or criminal can be taken in respect of 
the same assault (//), 


1 1 . — Fake Imprkonmrni, 

Freedom of the person inclnhes immunity not only from False 
the actual application of force, bute*'froni overj^ kind of 
detention and restraint not '’authorized by law. The in- 
fliction of such restraint is the wrong of false imprison- 
ment; which, though generally eoupied with assault, is 


[x) Reed V. Nutt (1890) 24 Q. B. 
D. 669, 59 L. J. Q. B. 311. 

{y) 24 & 25 Viet. o. 100, ss. 42— 
45. Masper v. liro-wn (1876) 1 C. 
P. D. 97, decides that the Act is 
not confined to suits strictly for tho 
same cause of action, 'but extends 


to har actions hy a hushand or 
master for consoauAiiUal damage: 
the words of the Act are *‘samo 
cyuse,” but they arc equivalent to 
‘ “ same assault ” in the earlier Act, 
16 & 17 Viet. c. 30, s. r, repealed 
hy 24 & 25 Viet. c. 95. 
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nevertheless a distinct wrong. Laying on of liancls or 
other actual constraint of the body is not a necessary 
element ; and, if stone walls do not a prison make ” for 
the hero or the poet, the law none the less takes notice that 
there may he an effectual imprisonment without walls of 
any kind. “ Every confinemocut of the person is an im- 
prisonment^ whether it he in a common prison, or in a 
private house, or in the stocks, or even hy forcibly detain- 
ing one in the public streets ’’(s). And when a man is 
lawfully in a house, it is imprisonment to prevent him 
from leaving the room in which he* is .(«) . The detainer, 
however, must he sucili as to limit the party’s freedom of 
motion in all directions., It is not an imprisonment to 
obstruct a man’s passage in one direction only. “ A prison 
may have its hoifndary large or narrow, invisible or tangible, 
actual or real, or indeed in conception only; it may in 
itself bo moveablo or fixed but a boundary it must have, 
and from that boundary the patty imprisoned mu'^ be pre- 
vented from escaping ; he must be prevented from leaving 
that place within the limit of which tho party imprisoned 
could bo confined.” Otherwise every obstruction of the 
exorcise of a right of way may be treated as an imprison- 
ment (^/). A mam is not imprisoned who has an escape 
open to him (c) ; that is, ^vb apprehend, a means of escape 
which a man of ordinary ability can use without peril of 
life or limb. The verge Cl a cliff, or the foot of an 
appaibntly impracticable wall of rook, would in law be a 

c 

I- 

(s) Blaclcst. Comm. iii. 127. (i) Mrd v. Jones (1845) 7 Q. B. 

{a) Warner v. Itiddiford, 4 C. B. 742, 16 L. J. Q. B. 82, per Cole- 

N. S. 180 ; ovon if he is disabled ridge J. 

by sickness from moving at all: (c) Williams J., i6. To the same 

the assumption of control is tlie effect Patteson J. ; “Imprison- 
main thing : Grainger y. Hill ment is a total restraint of liberty 

4 Bing. N. 0. 212. of person.” Lord Donman C. J. 

dissented. 
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Bufficiont boundary, though perad venture not sufficient in 
fact to restrain an expert diver or mountaineer. So much 
as to what amounts to an imprisonment. 

When an action for false imprisonment is brought and Justifica- - 
defended, the real question in dispute is mostly, though arrest and 
not always, whether the imprisonment was justified. One 
could not account for all possible justifications except by a 
full enumeration of all tfi« causes for which one man may 
lawfully put constraint on the person of another : an un- 
dertaking not within* our purpose in this work. We have 
considered, under the head of General Exceptions (r/), the 
principles on which persons acting in the exorcise of special 
duties and authorities are entitled to absolute or qualified 
immunity. Wilja regard to the lawfidhess of arrest and 
imprisonment in particular, there are divers and somewhat 
minute distinctions between ,the powers of a peace-officer 
and those of a private oitiSien (c) : of which the chief is that 
an officer may without a warrant arrest on reasonable 
suspicion of felony, even tliough a felopy has not in fact 
been committed, whereas a private person so arresting, or 
causing to Jbo an'osted, an alleged olTendor, must show not 
only that ho had reasonable grounds of suspicion but that 
a felony had actually been chmmittbd (/). The modem 
policeman is a statutory constable having all the powers 
which a constable has by^tlie common law (//), and special 


{d) Ch. IV. p. 97, above. 

{e) Stephen, Dig. Grim. Proo. 
c. 12, 1 Hist. Cr. Law 193 : and 
see Hogg v. IFard (1858) 3 II. & N. 
417, 27 L. J. Ex. 443. 

(/) This applies only to felony : 
the law common law] does 
not excuse constables for arresting 
persons on the reasonable belief 


that thgy have committed ' a mis- 
demeanour: ” see GriJ/in v. Coleman 
(1859) 4 H. & N. 265, 28 L. J. Ex. 
134. es 

{g) Stephen, 1 Hist. Cr. Law, 
^197, 199. As to the common law 
powders of constables and others to 
arrest for in’escrvation of the peace, 
which seem not free from doubt, 
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Wlio is 
answer- 
able. 


statutory powers for dealing with various particular 
offences (A). 

Every one is answerable for specifically directing the 
arrest or imprisonment of anotlier, as for any other act that 
ho specifically commands or ratifies ; and a superior officer 
Avlio finds a person taken inJo custody by a constable under 
his orders, and then continues the custody, is liable to an 
action if the original arrest was^dnlawful (/). Nor does it 
matter whether he acts in his own Interest or another’s (y). 
But one is not answerable for ;rbts done jipon liis informa- 
tion or suggestion by an officer of the law, if they are done 
not as merely ministerial acts, but in the exercise of the 
officer’s proper authority or discretion. Bather trouble- 
some doubts may. arise in particular cases as to the quality 
of the act complained of, whether in this sense discre- 
tionary, or ministerial only. The distinction between a 
servant and an “independent contractor ” {k) with-vregard 
to the employer’s resj)onsibility is * in some measure 
analogous. A party who sets the law in motion without 
making its act his own is not necessarily free from liability. 
Ho may be liable for malicious prosecution (of which here- 
after) (/) ; but he capnot bo sued for false imprisonment, or 
in a court which has iBot jurisdiction over cases of nlalieious 
j)rosecution. “The distinction between false imprison- 
ment and malicious prosecution is well illustrated by 
the case where, parties being ‘before a magistrate, one 
makeg a charge against another, whereupon the magistrate 

see Tiniothi/ v. Simpson (1835) 1 0. W. Bl. 8C6 (attoruoy suing out and 
M. & R. 757, Bigelow L. C. 257, i)rocurmg execution of void pro- 
per Parke B. cess). 

[h) Bigelow Ij. 0. 200. g {Ic) Pp, 72, 73, above. 

[i) Griffin v. CoUman, note (/) * (/) ^^QiFitzjo1in\. Mackinder 

last page. Ex. Ch. 1861, 9 0. B. X. S. 505, 

[j) Barker v. Braham (1773) 2 30 L. J. 0. P. 257. 
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orders the person charged to be taken into custody and 
detained until the matter can be investigated. The party 
making the charge is not liable to an action for false 
imprisonment, because he does not set a ministerial officer 
in motion, but a judicial officer. The opinion and the 
judgment of a judicial officer arc interposed between the 
charge and the imprisonment ” {m). Where ap officer has 
taken a supposed offender into custody of his own motion, 
a person who at his request, signs the charge-sheet does not 
thereby make the act his own (w), any more than one who 
certifies work done under a* contract thereby makes the 
contractor his servant. But where an officer consents to 
take a person into custody oiily upon a charge being 
distinctly made by the complainant, and the charge-sheet 
signed by him, thgro the person signing the charge-sheet 
must answer for the imprisonment as well as the officer (c). 

Again, whore a man is given into custody on a mis- 
taken charge, and then brought before a magistrate who * 
remands him, damages can be given against the prosecutor 
in an action for false imprisonment only^ for the tres^^ass 
in arresting, not for the remand, which is the act of the 
magistrate (^p) . 

(;») 3 .y A mtin V. JOowVuKj 260. Other illustrations may be 

(1870) L. R. 5 0. P. at p. 540; loimd in^Addisou on Torts, 5th cd. 

West V. Smalhcood (1838) 3 M. & 130, 131. As to the proteetion of 

W. 418 ; Big“olow L. C. 237 ; nor i)arties ^ssuin^ an execution in 
docs an action for malicious prose-*’ regular course, though the judg- 
cution lie whore the judicial officer ment is afterwards set aside on 
has held on a true statement of the other grounds, see Smith v. Sydnrj 
facts that there is reasonable cause : (1870) L.iR. 5 Q. 15. 203, 39*L. J. 

Hope y. Evered (1886) 17 Q. B. D. Q. B. 144. One case often cited, 

338, 66 L. J. M. C. 146; Lea v. (1808, Lord EUen- 

Charrington (1889) 23 Q. B. Div. borough) 1 Gamp. 1^7, is of doubt- 
45, 272, 58 L. J. Q. B. 461. ful authority : seeC/osdefi v. Elphich 

(n) Grmkam v. TFUkg (1869) 4 (J849) 4 Ex. 445, 19 L. J. Ex. 9 ; 

H. & N. 496, 28 L. J. Ex. 242. ^and Grinham v. Wilhg^ above. 

(o) Amtin v. Dowling (1870) L. (p) Lock v. Ashton (1848) 12 

R. 5 C. P. 634, 39 C. P. Q. B. 871, 18 L. J. Q. B. 76. 
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able and 
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What is reasonahlo cause of suspicion to justify arrest 
may be said, paradoxical as the statement looks, to be neither 
a question of law nor of fact, at any rate in the common 
sense of tlie terms. Not of fact, because it is for the judge 
and not for the jury (q ) ; not of law, because “no definite 
rule can be laid down for the exercise of the judge’s judg- 
ment” (r). Jt is a matter of judicial discretion such as 
is familiar enough in the classes of cases which are dis- 
posed of by a judge sitting alone ; but this sort of discre- 
tion does not find a natural place in a system whicli 
assigns tlie decision of facts to the jury and the determina- 
tion of the law to the judge. The anomalous character of 
the rule lias been more than once pointed out and regret- 
ted by the highest judicial authority (es). Tlie truth seems 
to be that the question was formerly held to bo one of law, 
and has for some ‘time been tending to become one of fact, 
but the change has never been formally recognized. The 
only thing which can be certainly affirmed in-^ general 
terms about the meaning of “ reasonable cause ” in this 
connexion is that on the ono hand a belief honestly enter- 
tained is not of itself enough (t) ; on the other hand, a man 
is not bound to wait until he is in possession of such evi- 
dence as would be admissible and sufficient for prosecuting 
the offence to conviction, 'br even of the best evidence 
which he "might obtain by further inquiry. “It does not 


((/) Bailes v. JllnrJcs (1861) 7 H. 
& N. 66, 30 L. J. Rx. 389. 

(r) Lhter v. Vcrrynimv (1870) L*. 

R. 4 H. L. 621, 635, iw Lord 
Chelmsford. So j)cr Lord Colousay 
at p. 640. ' 

(s) Lord Campbell in Brmyhton 
V. Jachmn (1852) 18 Q. B. 37.S, 
383, 21 L. J. Q. B. 2G6 ; Loixi' 
Hatherley, Lord Wcstbuiy, and 
Lord Colonsay (all familbir with 


I)roocdure in which there was no 
fury at all) in lAstcr v. Terrijman^ 
L. R. 4 H. L. 631, 538, 639. 

[t) Broughton v. Jackson (1852) 
18 Q. B. 378, 21 L. J. Q. B. 266 : 
tho defendant mnst show “facts 
which would create a reasonable 
suspicion in the mind of a reason- 
able man,” per Lord Campbell 
C. J. 
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follow that because it would be very reasonable to make 
further inquiry, it is not reasonable to act without doing 
so ” {u). It is obvious, also, that the existence or non- 
existence of reasonable cause must be judged, not by the 
event, but by the party’s means of knowledge at the time. 

Although the judge ought nqt to leave the^ whole ques- 
tion of reasonable cause to the jury, there seems to be no 
objection to his asking the jmy, as separate questions, 
whether the defendant acted on an honest belief, and 
whether he used reasonable care to inform himself of the 
facts (ip). 


III . — Lijuries in Family Relations. 

Next to the sanctity of the person comes that of the Protection 
personal relations ^constituting the family. Depriving a rolSns^^ 
husband of the society of his wife, a parent of the com- 
panionship and confidence of % his children, is not less a 
personal injury, though a less tangible one, than beating 
or imprisonment. The same may to some extent bo said 
of the relation of master and servant, which in modern 
law is created by contract, but is still ^:egarded for some 
purposes as .belonging to tho permanent organism of the 
family, ajid having the nature of status.*^ It seoms natural 
enough that an action should lie at tho suit of the head of 
a household for enticing away a pei'feon who is xmdor his 
lawful authority, be it wife, child, or servant ; there may 
be difficulty in fixing the boundary where tho sphere of 
domestic relations ends and that of pure contract begins, 
but that is a difficulty of degree. That tho same rule 
should extend to any wrong done to a wife, child, or 

(if) Bramwell B., ferryman v. L, at p. 633. 

Lister (1868) L. R. 3 Ex. at p. 202, (a;) H. Stephen on Malicious 

approved by Lord Ilatherley, 8. C, Prosecution, ch. 7. 
nom. Lister v. Perryman, Ij. R. 4 
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common 
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servant, and followed as a proximate consequence by loss 
of their society or service, is equally to be expected. 
Then, if seduction in its ordinary sense of physical and 
moral corruption is part of the wrong-doer’s conduct, it is 
quite in accordance with principles admitted in other parts 
of the law that this shoqld be a recognized ground for 
awarding exemplary damages. It is equally plain that on 
general principle a daughter qy servant can herself have 
no civil remedy against the seducer, though the parent or 
master may ; no civil remedy, we, say, for other remedies 
have existed and exist. She cannot coniplain of that which 
took place by her own consent. Any different rule would 
be an anomaly. Positive legislation might introduce it on 
grounds of moral expediency ; the courts, which have the 
])ower and the duty of aj)plying known principles to new 
cases, but cannot abrogate or modify the princi];)les them- 
selves, are unable to take any such step. 

There seems, in short, no reason wliy this class of 
wrongs should « not be treated by the common law in a 
fairly simple and rational manner, and with results gene- 
rally not much unlike those we actually find, only free 
from the anomalies and injustice which flow from dis- 
guising real analogies under transparent but cumbrous 
fictions. But as matter of history (and pretty modern 
history) the development ol the law has been strangely 
halting and one-sided. Starting from the particular case 
of a hired servant, the authorities have dealt with other 
relations, not by openly treating them as analogous in 
principle, but by importing into them the fiction of actual 
service; with the result that in the class of cases most 
prominent in modern practice, namely, actions brought by 
a parent (or person in loco parentis) for the seduction of a 
daughter, the test of the plaintiff’s right has come to be, 
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not whether he has been injured as the head of a family, 
but whether he can make o]it a constructive “ loss of ser- 
vice ’’(y). 


The common law provided a remedy by writ of trespass 
for the actual tiiking away of a wife, servant, or heir, and away 
perhaps younger child also (s). ^ An action of Jrospass also 
lay for WTongs done to the plaintiff’s wife or servant (not 
to a child as such), whefeby he lost the society of the 
former or the services ^f the latter. The language of 
pleading was qmll cm\§orimm^ or servitmm amisit. 

Such a cause of action was quite distinct from that which 
the husband might acquire in right of the wife, or the 
servant in his own right. The trespass is one, but the 
remedies are ^‘diversis respectibus” {a). ^‘If my servant 
is beat, the master shall not have an action for this battery, 
unless tlie battery is so great that by reason thereof he 
loses the service of his servant, but the servant himself for • 
every small battery shall have an action ; and the reason 
of this difference is that the master has not any damage 
by the personal beating of his servant, but' by reason of a 
per qnocl^ viz., per qmd m'vitium^ 8^c, amiut ; so that the 
original act is not the cause of his action, but the conse- 
quent upon it, the loss of#his somce, is the cause of 
his action ; for be the battery greater or less, if t^ie master 
doth not lose the service of his, servant, he shall not have an 
action ’’ (6). The same ruld applies to the beating or»»mal- 


(y) Christian’s note on Black- was de ux<^e ahdtieta cum horns viri 

stone iii. 142 is still not amiss, sui, or an ordinary writ of trespass 

though the amendments of tliis (F. N. B. 52 K) ; a gaso as late as 

century in the law of evidence the Restoration is mentioned in 

have removed some of the griev- Bao. Abr. v. 328 (ed. 1832). 

ances mentioned. , Y. B. 19 Hen. VI. 46, pi. 94. 

{z) F. N. B. 89 O, 90 H, 91 I ; (5) Mohert Marys^s case^ 9 Co. 

Blackst. Comm. iii. 139. The writ Rep. 113 It is held in Oshorn v. 

r. P 
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treatment of a man’s wife, provided it be “ very enorinous, 
so that thereby the husband is deprived for any time of 
the company and assistance of his wife ” (c*). 

Against an adulterer the husband had an action at 
common law, commonly known as an action of criminal 
conversation.^ In form it \^as generally trespass m et armis^ 
on the theory that “ a wife is not, as regards her husband, 
a free agent or separate persou”(6?), and therefore her 
consent was immaterial, and the husband might sue the 
adulterer as he might have sued any mere trespasser who 
beat, imprisoned, or carried away his wife against her will. 
Actions for criminal conversation were abolished in Eng- 
land on the establishment of the Divorce Court in 1857, 
but damages can be claimed on the same principles in 
proceedings for a dissolution of malTiago or judicial 
separation (e). 

In practice these actions ^ere always or almost 'always 
instituted with a view to obtaining 'a divorce by private 
Act of Parliament ; the rules of the House of Lords (in 
which alone su6h Bills were brought in) requiring the 
applicant to have Obtained both the verdict of a jury in an 
action, and a sentence of separation a menm et toro in the 
Ecclesiastical Court, 


An action also lay" for enticing away a servant (that is, 
procuring him or her to depart voluntarily from the 


Gilleit (1873) L. E. 8 Ex. 88, 42 
L. J. Ex. 53, that a mhster shall 
not have an action for a trespass 
whereby his s^fvant is killed {dhs. 
BramwoU B.). It is submitted 
that the decision is wrong, and 
Lord BramwclVs dissenting judg-j. 
ment right. Sec pp. 57-59, above. 
{c) Blackst. Comm. iii. 140. 


[d) Coleridge J. in Lumhy v. 
Gya (1853) 22 L. J. Q. B. at p. 478. 
Case would also lie, and tlio com- 
mon form of declaration was for 
some time considered to be rather 
case than trespass: Maefadzm v. 
Olivant (1805) 0 East 387. See 
note (/) next page. 

(<?) 20 & 21 Viet. c. 85, ss. 33, 69. 
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master^is service), and also for knowingly harbouring a 
servant during breach of sornce; whether by the common 
law, or only after and by virtue of the Statute of 
Labourers (/), is doubtful. Quite modem examples are 
not wanting (g). 

Much later the experiment wjs tried with sjiccess of a 
husband bringing a like action ‘‘ against such a» persuado 
and entice the wife to live separate from him without a 
sufficient cause (h) . , 

Still later the action f^r enticing away a servant, jper 
guod se^rvitimn amisit, •wa'fe turned to the purpose for which 
alone it may now bo said to survive, that of punishing 
seducers ; for the latitude allowecl in estimating damages 
makes the proceeding iji substance almost a penal one. 

In this kind of jlction it is not necessary to prove the Actions 

for seduc- 

(/) 23 Edyir. III. (a.d. 1349): wiks the only proper form: ibid., 

this statute, passed in consccjnence Ditcham y, Bmd (1814) 2 & S. 

of the .Black Beatli, marlos a groat 436. It was formally decided as 

crisis in the histoiy of English lato as 1839 (without giving any 

agriculture and land tenure. As other reason than the constant 

to its hearing on the matter in practice) -th^t trespass or case 

hand, see the dissenting judgment miglit ho used at the xdcader^s 

of Coleridge J. iu Ltmiley v. Gye option: Chamberlain v. Hazelwood 

(1853) 2 E. & B. 216, 22 L. J. (1839) 5 M. &*W. 515, 9 L. J. Ex. 

Q. B. 463, 480. The action was 87.* The (fiily conclusion which 

generally en the case, hut it might can or need at this day he drawn 

he trespass: e.g., TulUdge v. Wade from such ^ucluatlons is that the 

(1769) 3 Wils. 18, an action for cld system of ideading did not suc- 

seducing the plaintiH’s daughter, ceed in its professed ohjcct of rafiin- 

whero the declaration was in taining dear logical distinctions 

trespass vi et armis. How this between difp^eut causes of action, 

can he accounted for on principle {g) Hartley v. Cummings (1847) 6 

I know not, shoi-t of regarding C. B. 247, 17 L. J. C. P. 84. 

the servant as a quasi chattel : the (A) Blackst. ComnP. iii. 139 ; 

difficulty was felt by Sir James Winsmore v. Oreenbanh (1745) 

Mansfield, Woodward v. Walton Willes 677, Bigelow L. O. 328. 

(1807) 2 B. & P. N. R, 476, 482. It»was objected that there was no 

For a time it seemed tho better precedent of any such action . 
opinion, however, that trespass 

p 2 
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existence of a binding contract of service between the 
plaintiff and the person seduced or enticed away. The 
presence or absence of seduction in the common sense 
(whether the defendant ‘‘ debauched the plaintiff’s daugh- 
ter,” in the forensic phrase) makes no difference in this 
respect ; it is not a necessary part of the cause of action, 
but only a, ^circumstance of aggravation {t). Whether that 
element be present or absent, proof of a de facto relation of 
service is enough ; and any fraud whereby the servant is 
induced to absent himself or herself affords a ground of 
action, “ when once the relation of master and servant at 
the time of the acts complained of is established” (A). 

This applies even to an actual contract of hiring made 
by the defendant with a female servant whom he has 
seduced, if it is found as a fact that the hiring was a 
merely colourable one, undertaken with a view to the 
seduction which followed (/), And a de facto service is 
not the less recognized because a third party may have a 
paramount claim : a married woman living ajDart from her 
husband in her father’s house may be her father’s servant, 
even though that relation might be determined at the will 
of the husband (»^). Some evidence of such a relation there 
must be, but very little will servo. A grown-up daughter 
keeping a separate establishment cannot be deemed her 
father’s , servant (w),; nor can a daughter, whether of full 


(i) ^vam V. Walton (1867) L. R#' 
2 C.cP. 615, 36 L. J. 0. P. 307, 
where it was unsuccessfully con- 
tended that the action for seducing' 
a daughter with loss of service as 
the consequence, and for enticing 
away a servant, were distinct 
species; and that to sustain an 
action for “ enticing away alone, 
a binding contract of service mu-t 
be ijroved. 


(/;) Willos J., L. R. 2 C. P. 622. 

(/) Speight V. Olivier a (1819) 2 
Stark, 493, cited with approval by 
Montague Smith J., L. R. 2 0. P. 
624. 

{m) Harper v. Luffkin (1827) 7 
B. & C. 387. This was long before 
courts of law did or could recog- 
nize any capacity of contracting in 
a married woman. 

(n) Manley v. Field (1869) 7 0. B. 
N. S. 96, 29 L. J. 0. P. 79. 
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age or not, who at the time of the seduction is actually 
another person’s servant, so -that no part- of her services is 
at her parents’ disposal (o). On the other hand, the fact 
of a child living with a parent, or any other person in loco 
parentis^ as a member of the family of which that person 
is the head, is deemed enougli^to support the inference 
‘‘that the relation of master and servant, detewninable at 
the will of either party, exists between them” {p). And 
a daughter under age, rctin^iing home from service with 
another person which has%een determined, may be deemed 
to have re-entered -thd ser\aoe of her father (<7). “The 
right to the service is sufficient” (r). 

Partial attendance in the parents’ house is enough to 
constitute service, as T^ere a daughter employed olsewliere 
in the daytime is without consulting her efhployer free to 
assist, and does assist, in the household when she comes 
home in^the evening [s). 

Some loss of service, or possibility of service, must be Damages, 
shown as consequent on the seduction, since that is, in 
theory, the ground of action {t ) ; but when that condition 


( 0 ) Bean v. Teel (1804) 6 East 
45 ; even if by the master’s lioonco 
she gives occasional help in her 
parents’ work; Thompson v. lloss 
(1869) 6 H. & N. 16, 29 L. J. Ex. 
1 ; 'Hedges v. Tagg (1872) L. R, V 
Ex. 283, 43 L. J. Ex. 169. In the 
United States it is generally held 
that actual service with a third 
porsou is no bar to the action, 
unless there is a binding contract 
which excludes the parents’ right 
of reclaiming the child’s services — 
i.e. that service cither de facto or 
de jure wiU do: Martin v. Tagne 
(Sup. Court N. Y. 1812), Bigelow 


L. C. 286, aAd notes. 

Braihwoll B. in Thompson v. 
MosSy last note. 

(q) Terry v, Hutchinson (1808) 

C. R. 3 Q. B. 699, 37 L. J. Q. B. 
257. • 

(r) Littlodalo J. cited with ap- 
proval by Jlackburn J., L. R. 3 
Q. B. 602. 

(s) Hist V. Faux (1863) Ex. Ch. 
4 B. & S. 409, 32 L. 9. Q. B. 386. 

(0 Grinnell v. Wells (1844) 7 M". 
& a. 1033, 14 L. J. 0. P. 19 ; 
Eager v. Grimwood (1847) 1 Ex. 61, 
16 L. J. Ex. 236, where the decla- 
ration was framed in trespass, it 
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is onco satisfied, the damages that may be given are by 
no means limited to an amount commensurate with the 
actual loss of service proved or inferred. The awarding 
of exemplary damages is indeed rather encouraged than 
otherwise (n). It is immaterial whether the plaintiff be a 
parent or tinsman, or a stranger in blood who has adopted 
the person seduced (ai). 


On the same principle or ‘fiction of law a parent can 
sue in liis own name for any injury done to a child living 
under liis care and control, provided the child is old enough 
to bo capable of rendering service ; otherwise not, for “ the 
gist of the action depends upon the capacity of the child to 
perform acts of service’’ (y). 


The capricious working of the action for seduction in 
modern practice has often been the subject of censure. 
Thus, Serjeant Manning v-Tote more than forty years ago : 
“ the quasi fiction of servitium amisit affords protection to 
the rich man whoso daughter occasionally makes his tea, 
but leaves without redress the poor man whoso child is 
sent unprotected to earn her bread amongst strangers ” (s). 
All devices for obtaining what is virtually a now remedy 
by straining old forms and ideas beyond their original 
intention are liable to this kind of inconvenience. It has 
been truly said («) ‘ that the enforcement of a substantially 
just claim ought not to depend upon a mere fiction over 
which the courts possess no control.” We have already 


would acem purposely kjh. tho cbanco 
of the court holding that the per 
quod servitium amisit could ho dis- 
pensed with. 

(m) See Terry v. Hutchinson^ note 
( 5 ') last page. 

(a;) Irwin v. Dearman (1809) 11 
East 23. 

[y) Hall V. Hollander (1825) 4 


B. & 0. 660. But this case docs 
not show that, if a jury chose to 
find that a very young child was 
capable of service, their verdict 
would be disturbed. 

(s) Note to Grinnell v. WellSy 7 
M. & a. 1044. 

(a) Starkie’s note to Speight v. 
Oliviera (1819) 2 Stark. 496. 
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pointed out the bolder course which might have been 
taken without doing violenSe to any legal principle. Now 
it is too late to go back upon the oases, and legislation 
would also be difficult and troublesome, not so much from 
the nature of the subject in itself as from the variety of 
irrelevant matters that would ^probably be imported into 
any discussion of it at large. • 

It would be merely curious, and hardly profitable in any Construc- 
just proportion to the la.f)our, to inquire how far the fiction in^oarly^^^ 
of constructive service* is borfie out by the old law of the 
action for beating or carrying away a servant. Early in 
the 15th century we find a dictum that if a man serves 
mo, and stays with mo at his own will, I shall have an 
action for beating him, on the ground of the loss of his 
service (i) : but this is reported with a quaere. A generation 
later (a) we find Newton 0. JT. saying that a relation of 
service between father and son cannot be presumed : “ for 
ho may’serve where it pleaseth him, and I cannot constrain 
him to serve without his good will : ” tliis must apply only 
to a son of full age, but as to that case Newton^s ojiinion 
is express that some positive evidence of service, beyond 
living with the parent as a member 5f the household, is 
required to support an action. Unless the case of a 
daughter can be distinguished, the modern autllorities do 
not agree with this. But ^hb same Year Book bears them 
out (as noted by Willes J.) {d) in holding that a binding 
contract of service need not be sho^n. Indeed, it* was 
better merely to aUogo the service as a fact (in servitio 
suo cecktentem cepit)^ for an action under tbp Statute of 
Labourers would not lie where there was a special contract 

{h) 11 Hen. IV. fo. 1-2, pi. 2, 
per Hnls J. (a.i). 1410). 


(fl) 22 Hen. VI. 31 (a.I). 1448). 
(d) L. B. 2 0. P. 621-2. 
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varying from the retainer contemplated by the statute, 
and amounting to matter of covenant {e). 


A similar cause of action, but not quite the same, was 
recognized by the medieval common law where a man’s 
servants or tpnants at will//), were compelled by force or 
menace to depart from their service or tenure. “ There is 
another writ of trespass,” writes Fitzherbert, “against 
those who lie near the plaintiif ’s house, and will not suffer 
his servants to go into the house, ^nor the servants who are 
in the house to come out thei*eof ^’(#7).. Examples of this 
kind are not uncommon down to the sixteenth century or 
even later ; we find in the pleadings considerable variety 
of circumstance, which may be ta)cen as expansion or 
specification of the alia enormia regularly mentioned in the 
conclusion of the writ (]i). 


[e) 22 Hen. VI. 32 per Our/. 
(Newton C. J. ; Fulthorpc, Asoue 
or Ayscoghe, Portington JJ.) ; F. 
N. n. 168 F. 

(/) If the tenanpy were not at 
will, tho departure would be a 
broach of contract ; this introduces 
a new element of difficulty, never 
expressly faced by oui courts be- 
fore Lumley v. Gye, of which more 
elsewhere. 

(y) F. N! B. 87 N. ; add see tho 
form of the writ there. It seems 
therefr>re that “picketing,” so 
soon as it exceeds the bounds of 
persuasion and becomes physical 
intimidation, is a trespass at com- 
mon law against the employer. 

[h) 14 Edw. IV. 7, pi. 13, a writ 
“quare tenentes sues verberavit 
per quod a tenura sua recesse- 
runt ” ; 9 Hen. VII. 7, pi. 4, actior 
for menacing plaintiff’s tenants at 
will “ do vita ct mutilatione mem- 


brorum, ita quod recessorunt do 
uenura”; RastoU, Entries 661, 662, 
similar 'fonns of declaration ; one 
(pi. 9) is for menacing the king’s 
tenants, so that “ negotia sua 
palam incedere non audebant ” ; 
Oarret v. Taylor^ Cro. Jac. 567, 
action on the case^ for threatening 
tho plaintiff’s workmen and cus- 
tomers f “ to mayhem and vex them 
with suits if they bought any 
stones”; 21 Hon. VI. 26, pi. 9, 
“manassavit vulneravit et verbe- 
ravit”: note that in tliis action 
tho “ vulneravit” is not justifiable 
and therefore must bo traversed, 
otherwise under a plea of son 
assault demesne; 22 Ass. 102, pi. 76, 
is for actual boating, aggravated 
by carrying away timber of the 
plaintiff’s {merimentum^matei'ia- 
men, see Du Cange, s. v. materia ; 
in Anglo-French meresme. Iua.d. 
1200 an action is recorded against 
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In the early years of the eighteenth century the genius 
of Holt found the way to ’use this, together with other 
special classes of authorities, as a foundation for the 
broader principle that ‘‘he that hinders another in his 
trade or livelihood is liable to an action for so hindering 
him”(i), subject, of course, ^o the exception that no 
wrong is done by pursuing one’s own trade or livelihood 
in the accustomed manner though loss to another may 
be the result (A) and even the intended result (/). His- 
torically both this principle and that of Lumley v. Gye {m) 
are developments of the old '“'pcr quod servitium amisit ” ; 
but in the modern law they depend on different and 
much wider reasons, and raise questions which are not 
technical but fundan>8ntaL We shall therefore deal with 
them not here but, under another head. '' 


ono Jolm de Mewiofor deforcing the 
plaintiff of land which she had al- 
ready recovered against him by- 
judgment, *‘so that no one dare 
till that land because of him, nor 
could she deal with it in any way 
because of him*’: Select Civil 
Picas, Selden Soo. 1890, ed. Baildon, 
vol. 1, pi. 7. Cp. Reg. Brev. (1596) 
104 <7, “quando tenentos non au- 
dent moral! super tenuris suis,” 
and TarUton v. McQawley (1794) 1 
Peake 270, 3 R. R. 689, action for 


deterring negroes on the coast of 
•Africa from trading with plaintiff’s 
ship. 

(i) KeebU v. Hicheringill (1706) 
11 East 674 n, Cp, Select Civil 
Pleas, vol. 1, pi. 106, 

(/•;) 11 East 676 ; atipra^ p. 135. 
if) Mogul Steamship Co, v. Mg’- 
Gregor (1889) 23 Q. B. Div. 698, 
68 Xi. J. B. 465, H. L. Deo. 
1*891. ‘ 

(m) 2 E. & B. 216, 22 L. J. Q. B. 
463 (1850*). 
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OHAPT^:E YII. 

DEFAMATION. 

Eeputation and honour are no less precious to good mon 
than bodily safety and freedom. ^In some cases they may 
he dearer than life itself. Thus it is needful for the peace 
and woll-heing of a civilized commonwealth that the law 
should protect the reputation as well as the person of the 
citizen. In our law some kinds of defamation are the 
subject of criminal proceedings, as endangering public 
order, or being offensive to public decency or morality. 
Wo are not here concerned, with libel as li criminal 
offence, but only with the civil wrong and the right to 
redress in a civil action : and we may therefore leave aside 
all questions exclusively proper to the criminal law and 
procedure, some oi which are of great difficulty {a). 

The wrong of defamation may be committed either by 
wa y of s peech, or by way of 'writing or its equivalent. 
For this puipose it may bo taken that significant gestures 
(as the finger-language of the* deaf and dumb) are in the 
same case with audible words ; and there is no doubt that 
drawing, printing, engraving, and every other use of per- 
manent visible symbols to convey distinct ideas, are in the 
same case with writing. The tenn slander is appropriated 
to the former kind of utterances, libel to the latter. Using 

t 

(a) Such as the definition of blasphemous libel, and the grounds on 
v^hich it is punishable. 
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the terms “ written ” and “ spoken ” in an extended sense, 
to include the analogous oases just mentioned, we may say 
that slander is a spoken and libel is _^wtten defEmation. 
The law has made a great difference between the two. 
Libel is an offence as well as a wrong, but slander is a 
civil wrong only (fi), Writtep. utterances are, in the ab- 
sence of special ground of justification or excuse, wrongful 
as against any person whom they tend to bring into 
hatred, contempt, or ridicule. Spoken words are action- 
able only when special damage can be proved to have been 
their proximate consequence, or when they convey impu- 
tations of certain kinds. 

No branch of the law has bepn more fertile of litigation 
than this (wliether plaintiffs be more moved by a keen 
sense of honour, or by the delight of canying on personal 
controversies under the protection and with the solemnities 
of civil justice), nor has any been more perplexed with 
minute jmd barren distinctions. This latter remark applies 
especially to the law of slander ; for the law of libel, as a 
civil cause of action, is indeed overgrown witJi a great mass 
of detail, but is in the main sufficiently rational. In a 
work like the present it is not possible to give more than 
an outline of the subject. Those who desire full informa- 
tion will find it in Mr. BlakC Odgel’s’ excellent and ex- 
haustive monograph (c). We shall, as a rule, eonfine oui* 
authorities and illustrations ^o recent cases. 


(A) Scandalum magnatum was, 
and in strictness of law still might 
be, an exception to this: Blake 
Odgers, Digest of the Law of 
Libel and Slander, 134—137. Mr. 
Odgers has not found any case 
after 1710. 

(c) A Digest of the Law of Libel 


and Slander, &c. By W.' Blako 
Odgers, 'London, 2nd ed, 1887. 
Part IV. of Mr. Shortt’s “ Law 
relating to Works of Literature 
and Art” (2nd od. London, 1884), 
may also bo usefully consulted: 
6ut this docs not cover tho whole 
ground. 
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1, — Slander, 

Slander is an actionable wrong when special damage 
can be shown to have followed from the utterance of the 
words complained of, and also in the following cases : 
Where the words impute a criminal offence. 

Where they impute having a contagious disease which 
would cause the person having it to be excluded from 
society. 

Where they convey a charge ofcunfitness, dishonesty, or 
incompetence in an ofiGioe of .profit, profession, or 
trade, in short, where they manifestly tend to pre- 
judice a man in his calling. 

^oken words . which.,afiprd a cause of action without 
proof of special damage are said to be actionable pcr jc: 
tlie theory being that their tendency to injure the plain- 
tiff’s reputation is so manifest that the law does not require 
evidence of their having actually injured it. There is 
much cause however to deem this and other like reasons 
given in our modem books mere afterthoughts, devised 
to justify the results of historical accident: a thing so 
common in current expositions of English law that we 
need not dwell upon this example of it {d). 

Moaning No such distinctions exist in the case of libel : it is i 
enough to make a written statement prima facie libellous I 
libellous.” ig injurious to the character or credit . (domestic, I 

public, or professional) of the person concerning whom it \ 
is uttered, or in anyMway tends to cause men to shun his I 

{d) See Blake Odgers, pp. 2 — 4, acquaintances are likely to read, 
and 6 Amer. Law Bev. 503. It and refuse to presume it from the 
seems odd that the law should direct oral communication of the 
presume damage to a man froiH same matter to the persons most 
printed matter in a newspaper likely to act upon it. 
which, it may be, none of his 


When 
slander is 
action- 
able. 
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society, or to bring him into hatred, contempt, or ridicule. 

When we call a statement prima facie libellous, we do not 
mean that the person making it is necessarily a wrong- 
doer, but that he will be so held unless the statement is 
found to be within some recognized ground of justification 
or excuse. 

Such arc the rules as to the actionable quali]ty of words, 
if that be a correct expression. The authorities by which 
they are illustrated, and on which they ultimately rest, 
are to a great extent aiitiquated or trivial (e ) ; the rules 
themselves are well settled iq modern practice. 

Where “ special damage ” is the ground of action, we Special 
have*1Eio do with principles already considered in a former 
chapter (/) : namely, the dam age inust bo in a legal sense 
the natural and probable result of the -words complained 
of. It has boon said that it must also be ‘‘ the legal and 
mtural Consequence of tha words spoken” in this sense, 
that if A. speaks wdtds in disparagement of B. which are 
not actionable per se, by reason of which speech 0. does 
something to B.’s disadvantage that is ifself wrongful as 
against B. (such as dismissing B. from his service in breach 
of a subsisting contract), B. has no ren^edy against A., but 
only agdinst 0. (g). But this.doctriuo is contrary to prin- 
ciple : the question is not whether Q.’s act was^ lawful or 
unlawful, but whether it might have boon in fact reason- 
ably expected to result from the original act of A. - And, 
though not directly overruled, it has been disapproved 
by so much and such weighty authority that we may say 

{e) The old abridgments, e.g. reported hj Coke, 4 Rep. \2h — 

Rolle, sub tit. Action sur Case, 20 

Pur Farolls, abound in examples, ^ (/) P. 28, above. 

many of them sufficiently gro- {g) Vicars v. Wilcochs (1806) 8 

tesque. A select group of cases is East 1. 
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it is not law {h). There is authority for the proposition 
that where spoken words, defamatory but not actionable in 
themselves, are followed by special damage, the cause of 
action is not the original speaking, but the damage 
itself («), This does not seem to affect the general test of 
liability. Either way t^^ speaker will be liable if the 
damage is an intended or natmal consequence of his 
wo rds, otherwise not. 


Kepetitionf It is settled howevcr that no cause of action is afforded 
|ty special damage arising merory from the voluntary 
? repetition of spoken words by some hearer who was not 
hinder a legal or moral duty to repeat them. Such a con- 
I sequence is deemed too remote (.; ). But if the first speaker 
■ authorized the ^petition of what he said, or (it seems) 
I spoke to or in the liearing of some one who in the per- 
formance of a legal, official, or moral duty ought to repeat 
it, he will be liable for the consequences (A’). ' 


Special \ Losing the general good opinion of one’s neighbours, 
a ^ consortium vicinorum as the phrase gqejg, is not of itself 
temporal ^ some material advantage must 

loss. fbe shown. Defamatory words not actionable per se Avere 
^spoken of a member of a religious society who by reason 
^thereof was oxcludec| from membership : there was not 
uny allegation or proof that srch membership carried with 


(h) Lynch v. Knight (1861) 9 H. 
li. C. C77. Seo notes to Vicars v. 
WikochSj in 2 Sm. L. C, 

(i) Maiile J. ex relat. Bramwell 
L.J., 7Q.B. D 437. 

(j) VarUns v. Scott (18G2) 1 H. 
& C. 153, 31 L. J. Ex. 331 (wife 
repeated to her husband gross 
language used to herself, where- 
fore the husband was so much hurt 


that ho left her). 

ije) Blake Odgers 331. Riding 
V. Smith (1876) 1 Ex. D. 91, 45 
L. J. Ex. 281, must be taken not 
to interfere with this distinction, 
as the majority of the court dis- 
claimed any intention of so doing ; 
butsee thereon Mayno on Damages, 
4th ed. 72. 
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it as flf right any definite temporal advantage. It was 
held that no loss appeared, beyond that of consortium 
vicinorumy and therefore there was no ground of action (/). 
] Yet the loss of consortium as between husband and wife is 
; a special damage of which the law will take notice {m)y 
; and so is the loss of the voluntary hospitality of friends, 
this last on the ground that a dinner in a friepd’s house 
and at his expense is a thing of some temporal value {n). 
Actual membership of a cBib is perhaps a thing of tem- 
poral value for this purpoflb, but the mere chance of being 
elected is not : so that an* actiqn will not lie for speaking 
disparaging words of a candidate for a club, by means 
whereof the majority of the club decline to alter the rules 
in a manner which would be favourable to his election. 
“ ^0 risk of temporal loss is not the same as temporal 
loss’’ (o). Troubled) I! mind caused by defamatory words 
i£ not sulliciont special damage, and illness consequent 
upon sueli feroublo is too remote. “ Bodily pain or suffer- 
ing cannot bo said td bo the natural result in all per- 
sons” {p). 

As to tlie several classe s ^ spoken words that may be 
actionable words sued on as 

imputing crime must amount to^ a chaijge of some offence 
which, if proved against the party to whom it is imputed, 
would expose him to imprisonment or other corporal 
penalty (not merely to a fine in the first instance; -jrith 
possible imprisonment in default of payment) {q). The 


{V) Roberta v. Roberta (1864) 5 B. 

6 S. 384, 33 L. J. Q. B. 249. 

{m) Zynch v. Knightf 9 H. L. C. 
677. 

(w) Daviea v. Solomofi (1871) L. R. 

7 Q. B. 112, 41 L. J. Q. B. 10. 

(o) Chamberlain v. Royd (1883) 11 


Q. B. Div. 407 ; per Bowen L. J. 
at p. 416, 52 L. J. Q.,B. 277. The 
damage was also hold too remote, 
(p) Allsop V. Allsop (1860) 6 H. 

634, 29 L. J. Ex. 315. 

' {q) This is the true distinction : 
it matters not whether the oif ence 


Imputa- 
tions of 
criminal 
offence. 
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able. 

Slander of 

Women 

Act. 


offence need not be specified with legal precision, iiideed 
it need not be specified at all, if the words impute felony 
generally. But if particulars are given they must be 
legally consistent with the offence imputed. It is not 
actionable inr se to say of a man that he stole the parish 
bell-ropes when he was churchwarden, for the legal pro- 
j)erty is vested in him ex officio (r) ; it might be otherwise 
to say that he fraudulently converted them to his own use. 
The practical inference seems to be that minute and 
copious vituperation is safer thun terms of general re- 
proach, such as thief,” inasmuch as a layman who enters 
on details will probably make some impossible combination. 
It is not a libel as against a corporation (though it may 
bo as against individual members or officers) to charge the 
body’ as a whol'^ with an offence which a corporate body 
cannot commit (s). 


False accusation of immbra-lity or disreputable conduct* 
not punishable by a temporal court Is at common law not 
actionable jycr sc, however gross. The Slander of Women ’ 
Act, 1891 (54 & 55 Yict. c. 51), has abolished the need 
of showing special’damage in the case of “ words . . . 

which impute imchastity or adultery to any woman or. 
girl.” The courts might without violence have presumed ; 


be indictable or punisbublo by a 
court of summary jurisdiction : , 
mifbY. JBeavan (1883) 11 Q. B. D. 
609, 62 L. J. Q. B. 644. In tho 
United States the received opinion is 
that such words are actionable only 
*‘in case the charge, if true, will 
subject the pa^’ty charged to an in- 
dictment for a crime involving 
moral turpitude, or subject him to 
an infamous punishment : Sroo^eir 
V. Coffi9i (1809) 6 Johns. 188, Bige- 
low Tj. C. 77, 80 ; later authorities 


ap. Cooley on Torts, 197, 

(r) Jackson v. Adams (1836) 2 
Bing. N. 0. 402. The words were 
**who stole the parish bell-ropes, 
you scamping rascal ? ’ * If spoken 
while the plaintiff held the office, 
they would probably have been 
actionable, as tending to his pre^* 
judice theroia. 

(*) Mayor of Manchester v. Wil* 
liams, ’91, 1 Q. B.' 94, 60 L. J, 
Q. B. 23. 
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that adman’s reputation for courage, honour, and truthful- 
ness, a woman^s for chastity and modest conduct, was 
something of which the loss would naturally lead to 
damage in any lawful walk of life. But the rule was 
otherwise (^), and remains so as regards all slander of this 
kind against men, and agaii^st women also as^ regards all 
charges of improper conduct short of unchastity, which yet 
may sometimes be quite as vexatious, and more mischievous 
because more plausible. TKie law went wrong from the 
beginning in making the* damage and not the insult the 
cause of action ; and^thk ^eem^ the stranger when wo have 
seen that with regard to assault a sounder principle is well 
established (^e). 

j A person who has ^committed a felony and been con- 
victed may not be called a felon after he 4ias undergone 
the sentence, and been discharged, for he is then no longer 
a felon in law ('r). 

Little need be said Cbncerning imputations of contagious Tmputa- 
disease unfitting a person for society: that is, in the contagious 
modem law, venereal disease (rf?). The only notable point 
is that “ charging another with having had a contagious 
disorder is not actionable; for unless the words spoken 
impute a continuance of the disorder at>the time of speak- 
ing them, the gist of the action fails j for such a charge 
cannot produce the effect which makes it the subject of an 
action, namely, his being av5ided by society” (y). There 


{t) The technical reason was that 
charges of incontinence, heresy, &c. , 
were “spiritual defamation,” and 
tho matter determinable in the 
Ecclesiastical Court acting pro 
salute aniniae. See Davis v. Gar- 
diner, 4 Co. Rep. IQb; Dalmer y, 
Thm'pe, ib. 20 a. 

(?«) P. 19C, above. 

P. 


{v) Ley man v. Latimer (1878} 3 
Ex. Div. 352, 47 L. J. Ex. 470. 

(a;) Leprosy {ind, it is said, tho 
plague, were in the same category. 
SmaH-pox is not. See Blake Odgers 

• (y) Carslake v. Mapledoram (1 788) 
2 T. R. 473, Bigelow L. 0. 84, per 
Ashhurst J. 

a 
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does not seem to be more than ono reported Englisfi case 
of the kind within the pi’esentr century (s). 

Evil- Concerning words spoken of a man to his disparagement 

o?Tman in his ofBco, profession, or other business: they are action- 
crf hia folloAving Conditions : — must be spoken of 

business, rel{\tion to or “ in fi:i.e way of ’’ a position which he 

holds, or a business he carries on, at the time of speaking. 
AVhother they have reference tS his office or business is, in 
case of doubt, a question of facft And they must either 
amount to a direct charge o^ incoUnpetpnco or unfitness, or 
impute something so inconsistent witli competence or 
fitness that, if believed, it would tend to the loss of tho 
party’s employment or business. To call a stonemason a 
“ ringleader of ( the nine hours system ” is not on the face 
of it against his competence or concfuot as a workman, 
or a natural aiid probable cause why he should not get 
work ; such words therefore, in default of anything show- 
ing more distinctly how they wor'e connected with the 
plaintiff’s occupation, were held not to bo actionable (a). 
Spoken charge’s of habitual immoral conduct against a 
clergyman or a domestic servant are actionable, as na- 
turally tendmg, jf believed, to the party^s deprivation 
or other occlesiastioal censure in the ono case, and dis- 
missal ip the other. Of a clerk or messenger, and even 
of a medu^al man, it is otliorwise, unless the imputation 
is in some way specifically connected with his occupation. 
It ,is actionable to charge a barrister with being a dunce, 
or being ignorant* of the law; but not a justice of the 
peace, for he need not bo learned. It is actionable to 

(s) liloodivorth v. Gray (184|) 7 authorities.’* 

M. & Or. 331. The whole of the {a) Miller v. David (1874) L. R. 
judgment runs thus: “This, case 9 0. P. 118, 43 L. J. 0. P. 84. 
falls within the principle of the old 
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charge a solicitor with cheating his clients, but not with 
cheating other people on otcasions unconnected with his 
business {b). 

It makes no difference whether the office or profession 
carries with it any legal right to temporal jprofit, or in 
point of law is wholly or te some extent honorary, as in 
the case of a barrister or a fellow of the Colle^'o of Phy- 
sicians ; but where there is jio profit in fact, an oral charge 
of unfitness is not actionable unless, if true, it would be a 
ground for. removal Nor does it matter what the 

nature of the employment is)' ^provided it be lawful (c) ; or 
whether the conduct imputed is such as in itself the law 
will blame or not, provided it is inconsistent with the due 
fulfilment of what the party, in virtue of his employment 
or office, lias undertaken. A gamekeeper may have an 
action against one who says of him, as gamekeeper, that ho 
lrappo(i*foxes (d). As regards the reputation of traders the 
law has taken a broader view than elsewliere. • To impute 
insolyonoy to jO. tradesman, in any ^form whatever, is 
actionable. Substantial damages have bgon given by a 
jury, and allowed by the court, for a more clerical error 
by which an advertisement of a dissolution of partnership 
was printed among a list of meetings under the Bankruptcy j 
Act(fj). 


There are eases, though njjt common in our books, in Words 
which a man suffers loss in his business as the intendtid or oausing^^ 
‘‘natural and probable result of words spoken in relation 


to that business, but not against the nian’s own character 
or conduct: as whore a wife or servant dwelling at his 


in hiB 
business. 


(^) Boyley v. Roheris (1837) 3 
Bing. N. 0. 836, and authorities 
there cited. 

(bh) Alexander v. JenIcinSy ’92, 

1 Q. B. 797, 0. A. 

Q 


(<;) L. R. 2 Ex. at p. 330. 

Foulger v. Newcomb (1867) 
1. E. 2 Ex. 327, 36 L. J. Ex. 169. 

(e) BlalcGOdgersSO; Shepheardy. 
Whitaker E. 10 0. P. 602. 

2 
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place of business is charged with misbehaviour, anS the 
credit of the business is thereby impaired. In such a case 
an action lies, but is not, it seems, properly an action of 
slander, but rather a sx)eoial action (on the case in the old 
system of pleading) analogous to those which have been 
allowed for ^ distobing a^man in liis calling, or in the 
exercise of a right in other ways. It is doubtful how far 
tlio rule that a man is not liable for unauthorized repetition 
of his spoken words applies to, an action of this kind (/). 
On principle the conditions of liability would seem to be 
that the defendant made th^ original statement without 
belief in its truth (for the cause of action is more akin to 
deceit than to defamatioi}), and that ho expected, or had 
reasonable cause to expect, that it ^vould bo repeated in 
such a manner'' as in fact it was, and would lead to such 
damage as in fact ensued. 

2. — DefamatiO’ii in generak 

Rules as We now jiass to the general law of defamation, which 
applies to both slander and libel, subject, as to slander, to 

generally, conditions and distinctions we have just gone tlirough. 

Considerations of the same kind may affect tlie measure of 
damages for writtOn defamation, though not the riglit of 
action itself. 

L 

“Tuipiied? It is commonly said that defamation to be actionable 

injilice.” . •' 

must be malicious, and the old form of pleading added 
j maliciously ” to falsely.” Whatever may have been 
; the origin or the original meaning of this language {g), 
I maheo in the modern law signifies neither more nor less, 
Hn this connexion, than the absence of just cause or 
i excuse (A) ; and to say that the law implies malice from 

(/) Hiding Smith (1876) 1 Ex. thereon. 

D. 91, 45 L. J. Ex. 281 ; see Mr. (y) See Bigelow L. C. 117. 

Blake Otlgers and Mi*. J. D. Mayiio (Ji) Bayley J. in Bromage v. 
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the publication of matter calculated to convoy an action- 
able imputation is only to ‘say in an artificial form that 
the person who so publishes is responsible for the natural 
consequences of his act(/). “Exjiress malice” moans 
something different, of which hereafter. 

• 

whatever kind, is not actionable if 
6 the person 

actioii is not insult, but proved or presumed injury to 
reputation. Therefore tiierc must be a communication by 
the speaker or writ('r to at least one third i)erson ; and this 
necessary element of the wrongful act is technically called 
publication. It need not amount to anything like publica- 
tion in the common, usage of the word. That an open 
message passes tlirough the hands of a telegraph ehnk (./), 
or a manuscript tlirough those of a compositor in a print- 
ing-office (Z), or a letter dictated by a principal is taken 
down in ' shorthand and typo- written by a clerk (/), is 
enough to constitute a ])ubHcation to those persons if they 
are capable of understanding the niaitors^ so delivered to 
them. The opening of a letter addressed to a firm by a 
clerk of that firm authorized to open loiters is a publication 
to him (/). livery repetition of defamatory words is a new 
publication, and a distinct caufe of action. Tho sale of a 


spoken of. Tho cause of 


Evil-speaking, of 
communicatecT oiiTyl 


ri'OSficr (1825) 4 B. & C. at p. 253, 
Bigelow L. C. 137 : Malice itii 
common acceptation means ill-will 
against a i^crson, bnt in its legal 
sense it means a wrongful act done 
intentionally without just cause or 
excuse so too Littlodalo J. in 
MeVhenon v. Darnels (1829) 10 B. 

6 0. 272. 

(i) Lord Blacliburn in Capital 
and Counties BanJe v. UinUj (1882) 

7 App. Ga. 787, 52 L. J. Q. B. 23L 


(./) Sco Williamsony. JPmr (1874) 
L. K. 9 C. r. 393, 43 L. J..G. 1\ 
IGl. 

(/.') Printing is for this reason 
prima facie a publication, Baldwin 
V. Blphinston, 2 \V. Bl. 1037. 
There arc obvious ciccoptions, as if 
tho text to ho i>rinted is Arabic or 
Chinese, or tlic message in cipher. 
• (/) Bii liman Jhll tb., *91, 1 
Q, B. 524, 00 L. J. Q. B. 299, 
C. A. 


•\Vhat 

publi<^ 

tiou. 
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copy of a newspaper, published (in the popular sense) many 
yeai'S ago, to a j)erson sent to the newspaper office by the 
plaintiff on imrposc to buy it, is a fresh publication (m). 
It appears on the whole that if the defendant has placed 
defamatory matter within a j)erson’s reach, whether it is 
likely or not tliat lie* will atte^id to the moaning of it, this 
tlirows on .1 the defendant the burden of proving that the 
paper was not read, or the words heard by that person ; 
but if it is proved that the matter did not come to his 
knowledge, there is no j)ublioatibn (w). A person wl.j[jP, is 
an unconscious instnmient in circulating libellous matter, 
not knowing or having reason to believe that the document 
he circulates contains any such matter, is free from liability 
if ho proves his ignorance. Such is the ease ot a news- 
vendor, as distkiguishod from the publishers, printers, and 
owners of newspapers. A newspaper is not like a fire; 
a man may carry it about without being bound to suppose 
‘ that it is likely to do an injury^’ (c). If A. is "justified in 
making a disparaging communication about B.’s character 
to 0. (as, under certain conditions, wo shall see that lie 
may be), it would seem upon the tendency and analogy of 
the authorities now before us that this wilt be no excuse if, 
exchanging the envelopes of two letters by inadvertence, 
or the' like, he does 'in fact communicate the matter to D. 
It has been held otherwise (^>), but Ave do not think the 
decision is generally acceiitcd as good law : if it is right 

Duke of Df'itnswick v. Ilarmer publication contjiiiic J, or was likely 
(1849) 14 Q. B. 185, 19 'ij. J. Q. B. to contain, libellous matter. 

20. {p) Tompson v. Dashwood (1883) 

(w) Blake Odgers 151. 11 Q. B. X>. 13, 52 L. J. Q. B. 425. 

(o) Dmmens v. Tottle (1885) IG Qu, Avliether this case bo consistent 

Q. B. Div. 354, per Bowen L. J. with Pullman v. Hill Co., *91, 1 

at p. 358, 55 L. J. Q. B. 51. Buf. Q. B. 524 , 0. A., GO L. J. Q. B. 

it seems the vendor would bo liable 299, though not expressly com- 
if ho had reason to know that the nientoil on by the Coui’t. 
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on principle, the earlier authorities on publication ” can 
hardly be right also. 

Sending a defamatory letter to a wife about her husband 
is a publication : “ man and wife are in the eye of the law, 
for many purposes, one person, and for many purposes” — 
( of which this is one — different persons ” (q). 

On the general principles of liability, a man is deemed 
to pubKsh tliat which is piAilished by his authority. And 
the authority need not b« to publish a particular form of 
words. A general request, or Avords intended and acted 
on as such, to^take ptiblio notice of a matter, may make 
the speaker answerable for what is published in conformity 
to the general ‘‘ sense and substance ” of his request (/*), 

A person Avho is generally responsible^ for publication 
(such as an editorj, and who has admitted publication, is 
not as a mlo bound to disclose the name of the actual 
author (.!>•) . 

Supposing the authorship of the words complained of to 
be proved or admitted, many tpiestions may remain. 

The construction of words alleged to be libellous (avo 
shall now use this term as equivalent to “ defamatory,” 
unless the context requires us to advoH to any distinction 
betAveen libel and slander) is often a matter of doubt. In 
the first place the Court has to bo saKsfied that* they are 
capable of the defamatory meaning ascribed to j^hem. 

(d) Wcuman v. Ash (1853) 13 Ex. Ch. Wlictlier tho particular 
0. B. 836, 22 L. J. 0. P. 190, per publication is within tho authority 
Maule J. But communication by is a question of fact. All tho 
tho defendant to liis wife is not a Court decide is thaj. verbal dicta- 
publication : Wennliah v. Morgan tion or apiDroval by tho principal 
(1888) 20 Q. B. D. G35, 57 E. J. need not bo shown. 

Q. B. 241. t (jy) Gibson v. Bvam (1889) 23 Q. 

(r) JParhes v. Trcscott (1869) L. B. D. 384, 68 L. J. Q. B. 612. 

R. 4 Ex. 169, 38 L. J. Ex. 105, 


Vicarious 

publica- 

tion. 


Construc- 
tion of 
w^ords : 
innuendo. 
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Whether they are so is a question of law (t). If the;f are, 
and if there is some other m,eaning which they are also 
capable of, it is a question of fact which moaning they did 
convoy under all the circumstances of the publication *in 
question. An averment by the plaintiff that words not 
Hbqllous in their ordinary moaning or without a special 
applic ation^ were used with a specified libellous moaning or 
application is called an innuendo^ from the old form of 
pleading. The old cases contain much minute, not to say 
frivolous, technicality; but the substance of the doctrine is 
now reduced to something Jike wkat is expressed above. 
The requirement of an innuendo, where the words are not 
on the face of them libellous, is not affected by the aboli- 
tion of forms of pleading. It is a matter of substance, for 
a plaintiff whofsues on words not in themselves libellous, 
and does not allege in his claim that they conveyed a 
libellous meaning, and show what that meaning was, has 
• failed to show any cause of action {it). Again, explanation 
is required if the words have not, for ^judicial pur2)Oses, any 
received ordinary moaning at all, as being foreign, pro- 
vincial, or the like (v). This however is not quite the 
same thing as an innuendo. A libel in a foreign language 
might need both c* translation to show the ordinary mean- 
ing of the words, aitd a distinct further innuendo to show 
that they boro a special injurious meaning. 


^ Libt'lloufi 
; teTxloiKjy 
'i must bo 


The actionable or innocoiffc 'character of words dei>onds 
not on the intention with which they were published, but 


/ . 

(<) Capital and Counties Sank v. 
llenty (1882) 7 App. Ca. 741, 52 
D. J. Q. B. 032, where the law 
is elaborately discussed. For a 
shorter example of words hejd, 
upon consideration, not to btf 
capable of such a meaning, see 
MulUgan v. Cole (1875) L. R. 10 


Q. B. 649, 44 L. J. Q. B. 153 ; 
for one on the other side of the line, 
Hart V. Wall (1877) 2 0. P. D. 146, 
4G L. J. 0. P. 227. 

(u) See 7 App. C. 748 (Lord 
Sclbornc). 

(r) Blake Odgers 109 — 112. 
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on tfieir actual meaning and tendency when published (w). 

^nian is bound to know the m^tuiral effect of the language ]3rovt'd in 
he uses. But where the plaintiff seeks to j)ut an action- 
able meaning on words by which it is not obviously con- 
veyed, he must make out that the words are capable of that 
ijjeaning (\yhich is matter qf law) and that they did con- 
vey it (wliich is matter of fact) : so that lie Jias to con- 
vince both the Court and the jury, and will lose his cause 
if he fail with cither ‘jVords are not deemed capable 
of a particular meaningbierely because it might by possi- 
bility bo attached to ihbm :* ihere naust bo something in 
either the qqntext or the circumstances that would suggest 
the alleged moaning to a reasonable mind {?/). In scho- 
lastic language, it is jaot enough tliat the terms should bo 
‘‘patient” of the injurious construction they must not 
only suffer it, but bo fairly capable of it. 

The publication is no loss the speaker’s or writer’s own'Hepoii- | 
act, and none the less makes him answerable, because ho Jepo^a^ | 
only repeats what he has heard. Libel may consist in a I 

fair report of statements which were acjiually made, and on 
an occasion ^which then and there justified the original 
speaker in making them (s) ; slander in the repetition of a 
rumour merely as a rumour, tod without expressing any 
belief in its truth (a). “A man may wrongfully and 
maliciously repeat that whioh another person may have 
uttered upon a justifiable occasion,” and “as great an 
injury may accrue from the wrongful repetition as from 

(w) 7 App. Ca. 7G8, 782, 790, of. that the defamer is he who, of 
p. 787. many infcrenoca, c^iooses a dofa- 

(a?) Lord Blackburn, 7 App. Cp. matory one.” 

776. Pftrcrll v. Sowlvr (1877) 2 0. 

(y) Lord Selbome, 7 App. Ca. Div. 215, 46 L. J. C. P. 308. 

744 ; Lord Blackburn, ilf, 778 ; (a) Watldn v. Kali (1868) L. II. 

Lord Bramwell, ih. 792, “ I think 3 Q. B. 396, 37 L. J. Q. B. 125. 
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Excep- 
tions: fair 
comineiit. 


tho first publication of slander; the first utterer may*have 
been a person insane or of bad,c]iaracter. The person who 
repeats it gives greater weight to the slander Cir- 
cumstances of this kind may count for much in assessing 
damages, but tliey count for nothing towards determining 
wlietljor the defendant is liablf at all. 

From this principle it follows, as regards spoken words, 
tliat if A. speak of Z. words actionable only with special 
damage, and B. repeat thcm,^*and special damage ensue 
from the repetition only, Z, sha^l liave an action against 
B., but not against A. (c). As to the defendant’s belief in 
iho truth of the matter published or republished by him, 
that may affect the damages but cannot affect the liability. 
Good faith occurs as a material legal element only when 
we come to iho •exceptions from the general law that a man 
niters defamatory matter at his own peril. 


3 . — Exceptions^ 

Wo now have to mention the conditions which exclude, 
if present, liability for words apparently injurious to 
reputation. 

Nothing is a libel which is a fair comment on a subject 
fairly open to public discusssion. This is a rule of common 
right, not of allowapce to persons in any j^articular situa- 
tion (d ) ; and it is not correct to speak of utterances pro- 
teetda by it as being privileged. A man is no mpre 
prmleged to make fair comments in public on the public 


{h) Littledale J., MclVierson v. 
Danieh (1829)tl0 i3. & 0. 263, 273, 
adopted by Blackburn J., L. K. 3 
Q. B. 400. The latter part of gio 
4tb Bosolution reported in the /iVu-f 
of Xorlk(tmpto)i\s 12 Co. Rep. 
134, is not law. See per Parke J., 


10 B. & C. at p. 275. 

(c) See rarkins v. Scott (1862) 1 
H. & C. 153, 31 L. J. Ex, 331, 
p. 222, above. 

{(1) See i>er Bowen L. J., Meri^ 
vale V. Carson (1887) 20 Q. B. Div. 
at p. 282, 68 L. J. Q. B. 548. 
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conduct of others than to compete fairly with them in 
tr ade^ or to build on his ojvn land so as to darken their 
newly-made windows. There is. not a cause of action 
\^h an excuse, but no cause of action at all. ^*The 
question is not whether the article is privileged, but 
whether it is a libel ’’(e). This is settled by the leading 
case of Campbell v. Spottmvoode (/), confirmed by the 
Court of Appeal in Merivale v. Carson {g). On the other 
hand, the honesty of the^ci'itio’s belief or motive is no 
defence. The right is tt) publish such comment as in the 
opinion of impartial bystanders, as represented by tho 
juryi may fairly arise out of the matter in hand. Wliat- 
ever goes beyond this, even if well meant, is libellous. 
Tho courts have, jierhaps pm'posoly, not fixed any 
standard of “ fair criticism ’’ (//). One tostiTOry commonly 
applicable is the distinction between action and motive; 
jVublic ^ts and performances ]Qiay be freely censured as to 
their merits or probable consequences, but wicked or dis- ' 
hon^t motives must*not bo imputed upon more surmise. 
Such imputations, oven if honestly made, are wrongful, < 
unless there is in fact good cause for^thom. “ Whore a 
person has done or published anything which may fiiirly ' 
bo said to have invited comment . . , « . every one has a 
right to make a fair and propcs.’ comnjient ; and as long as 
he keeps Avithin that limit, what ho writes is not a libol ; 
but that is not a privilege at qU. . . . Ilonost belief may 
frequently be an element which the jury may take*" into 
consideration in considering whether or not an alleged 

(<?) Lord Eslicr M. R., 20 Q. B. whatever Avas said to tho contrary 
Div. at p. 280. inJLmivood v. J£arriM)n (1872) L. R. 

(/) 3 B. & S. 769, 32 L. J. Q. B. 7 0. T. 60G, 626, 41 L. J. C. P. 206. 
185 (1863). 44) Bowen L. J., 20 Q. B. Div. 

is) (1887) 20 Q. B. Div. 27.5. k p. 283. 

This must ho taken to overrule 
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libel was in excess of a fair comment ; but it cannot in 
itself prevent tlie matter being libellous ’’ (/). 

The case of a criticism fair in itself being proved to bo 
duo to unfair motives in the person making it is not known 
to have arisen, nor is it likely to arise, and it need not be 
hero discussgd (j). On principle it seems that the motive 
is immaterial; for if the criticism bo in itself justifiable, 
there is nothing to complain of, unless it can be said that 
comment proceeding from aigT indirect and dishonest in- 
tention to injure the plaiiitilf is not criticism at all(/i’). 
Evidence tending to showtluypreSence.of improper motives 
might well also tend to show that the comment was not 
fair in itself, and thus bo material on cither view ; as on 
the other hand to say of some Idnds^of criticism that there 
is no evidence ^f malice is practically equivalent to saying 
there is no evidence of tlio comment being otherwise tlian 
fair (/). 


What acts and conduct are open to public comment is a 
question for the Court, but one of judicial common sense 
rather than of teclj,nical definition. Subject-matter of this 
kind may be broadly classed under two types. 

Tlie matter may be in itself of interest to tlio common 


weal, as the conduct of per^ns 

« #• 

(«■) Blackburn J., Campbell v. 
Spoltiswoodej 32 L. J. Q. B. at p? 
202;^cp. Bowen L. J., 20 Q, B. 
Div at p. 281. 

{J) See however W'aA}ti v. Walter 
(1868) L. B. 4 Q. B. at p. 96, 38 
L. J. Q. B. 34, and Stevens v. 
Sampson (18;^) 5 Ex. Div. 63, 49 
L. J. Q. B. 120 ; and per Lord 
Esher M. R., 20 Q. B. Divf at 

p. 281. 

(A) Lord Esher M. R., Jlcrivale 


ill public offices or affairs (wa), 

V. CarsoHj 20 Q. B. Div. 275, 281. 
r (A) On this ground the actual 
decision in llenwood v. JIarrison, 
note (^), last page, may have been 
right; sec however the dissenting 
judgment of Griove J. 

(wi) Including the conduct at a 
public meeting of j)erson8 who 
attend it as private citizens: Davis 
V. Dmican (1874) L. R. 9 C. P. 390, 
43 L. J. C. P. 186. A clergjunau 
is a public officer, or at any rate 
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of tlTose in authority, whether imperial or local (//), in 
the administration of the law, of the managers of public 
institutions in the affairs of those institutions, and the 
like. 

Or it may be laid open to the public by the voluntary 
act of the person concerned. , TJ^o writer of a Jbook offered 
for sale, tlie comjposer of music publicly performed, the 
author of a work of art publicly exhibited, the manager of 
a public entertainment, and, all who appear as performers 
therein, the projioundcv*' of an invention or discovery 
publicly described >vith‘ his ’consent, are all deemed to 
submit their work to public opinion, and must take the 
risks of fair criticism; wliich criticism, being itself a public 
act, is in like mannoivopen to reply within commensurate 
limits. ^ 


What, is actually fair criticism is a question of fact, 
provided the words are cajAxhlo of being understood in a 
sense beyond the fair (that is, lionest) exi)rcssioii of an 
unfavourable opinion, however strong, on ..ihat which tlie 
plaintiff has submitted to the public.: this is only an 
application of, tlie wider princij)lo above stated as to tlio 
construction of a supposed libel (o), • 

In literary and artistic usage 'Criticism is hardly allowed 
to be fair which does not show competent intelligence of 
the subject-matter. Courts p& justice have not the means 
of applying so fine a test : and a right of criticism liniited 


the conduct of public worship and 
whatever is incidental ther(?to is 
matter cf public interest : Kelly v. 
TinlUiff (18G5) L, R. 1 Q. B. G99, 
36 L. J. Q. B. 940, cj). Kdhj v. 
Shet'loclc (ISGG) L. R. 1 Q. B. at 
p. GS9, 35 L. J. Q. B. 209. 


(w) Purcell V. Soivler, 2 0. B. Div. 
215, 40 L. J. C. P. 308. 

(o) Merirale v. Cu/son (1887) 20 
Q. B. Div. 275, 58 L. J. Q. B. 548 ; 
Jen^iery. A^JicckcU (1871) L. R. 7 
B. 11, 41 L. J. Q. B. 14. Qu. 
whether the dissenting judgment 
of Lush J. was not right. 


Whether 
eommont 
is fair, 
matter of 
fact (if 
libellous 
construc- 
tion pos- 
sible). 
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to experts would be no longer a common right but a 
privilege. 

The right of fair criticism will, of course, not cover 
untrue statements concerning alleged specific acts of mis- 
conduct or puri)orting to describe the actual contents 

of the work being criticise^ (O'). 

0 

Defamation is not actionaHe if the defendant shows 
that the defamatory matter was true ; and if it was so, the 
piii’pose or motive with which it was published is irrelevant. 
For although in the eurrent*phraso1bho statement of matter 
“ true in substance and in fact” is said to bo justified, 
this is not because any merit is attached by the law to the 
disclosure of all truth in season and •out of season (indeed 
it may bo a crifninal offence), but beenjise of the demerit 
attaching to the plaintiff if the imputation is true, whereby 
lie is deemed to liave no ground of complaint for^jtho fact 
being communicated to his heighljpurs. It is not that 
uttering truth always can-ics its own justification, but that 
the law bars tlie other party of redress which ho does not 
deserve. Thus tht old rule is explained, tliat Avhere truth 
is relied on for justification, it must be specially pleaded ; 
the cause of action was confessed, but the special matter 
avoided the plaintiff’s rfght (r). ‘‘ The law will not\ 

permit a* man to ro(53ver damages in respect of an injury ' 
to a character which ho eitke;* docs not or ought not to 
possess” («). This defence, as authority and experience 
show, is not a favojared one. To adopt it is to forego tho^ 
usual advantages of the defending party, and commit one-‘ 
• 

(jP) Davis V. Shcpslone (1880) J, {r) Comparo tho similar doctrine 
0. 11 App. Ca. 187, 66 L. J. 0. in trespass, which has peculiar con- 
51. * sequences. But of this in its place. 

((?) Mcrirale v. Carson (1887) 20 (&) Littledale J., 10 B. & 0, at 

Q. 13. Div. 275, p. 272. 
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j self to a counter-attack in which only complete success will 
1 he profitable, and failure will be disastrous. 

What the defendant has to prove is truth in substance, Must bo 
that is, he must show that the imputation made or tiaUy 
repeated by him was truQ, as a whole ai^d in every 
material part thereof. He cannot justify part of a 
statement, and admit liability for part, without distinctly 
severing that which he justices from that which he does 
not(/). "Wliat i)ai'ts of S statement are material, in the 
sense that their accuracy or 'inaccuracy makes a sensible 
difference in the effect of the whole, is a question of 
fact (h). 

There may be a further question whether the matter 
alleged as justification is sufficient, if proved, to cover the 
whole cause of action arising on the words complained of ; 
and this appears to be a questiejn of law, save so far as it 
depends oh the fixing of that sense, out of two or more 
possible ones, which those words actually convoyed. It is 
a rule of law tliat one may not justify calling the editor 
of a journal a ‘‘felon editor’^ by shoeing that he was 
once convicted of felony. For a felon is one who has 
actually committed felony, and wffio has not ceased to bo a 
felon by full endurance of the selitenco'of the law, or by a 
pardon ; not a man erroneously convioted, or one who has 
been convicted and duly disch^^rged. But it may bo for a 
jury to say whether calling a man a “convicted felon” 
imputed the quality of felony generally, or only conveyed 
the fact that at some time he was convioted {ac), Wliero 
the libel charges a criminal offence with circumstances of 

(j:) Fleming v. Dollar (1889) 23 L. J. Q.B. 162. 

Q. B. D. 388, 58 L. J. Q. B. 648. • (se) Leyman v. Latimer (1878) 3 

(k) Alexander y. North Naatem Ex. Div. 352, 47 L. J. Ex. 470. 

R. Co. (1805) G B. & S. 340, 34 
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moral aggravation, it is not a sufficient justification to 
aver tJie committing of the offence without those circum- 
stances, though in law they may be irrelevant, or relevant 
only as evidence of some element or condition of the 
offence (?/). The limits of the authority which the Court 
will exercise^ over juries in hpiudliug questions of “mixed 
fact and law ’’ must bo admitted to be hard to define in 
t]]is and other branches of the law of defamation. 

Apparently it would make no^differeiice in law that the 
defendant had made a defaniatorycstateraent without any 
belief in its truth, if it turned out afterwards to have been 
true when made : as, conversely, it is certain that the most 
honest and oven reasonable belief is of itself no justifica- 
tion. Costs, IjLOwoYor, are now in the discretion of the 
Court. 


In order that public duties may bo discharged ‘without 
fear, unqualified protection is giveii'^ to language used in 
the exercise of parliamentary and judicial fiinctipns, A 
member of Pai^iament cannot be lawfully molested out- 
side Parliament by civil action, or otherwise, on account 
of anything said by him in his jilace in either House (s). 
An action will not ilie against a judge for any words used 
by him in his judicial capacity in a court of justice {a). 
It is not open to discussion whether the words were or 
wero not in the nature of fair comment on the matter in 


(y) Hehham v. SlacJqmod (1861) 
11 0. B. 128, 20 L. J. C. P. 187, a 
very curious case. 

[z) St. 4 Hon. VIII. c. 8 (Pro 
Jlicardo Strode) ; Bill of Rights, 1 
Wm. & M. scss. 2, c. 2, “TJiat 
the freedomo of speech and de- 
bates or i>roceediiigH in Parlyameiit 
ought not to bo impeached or 


questioned in any court or place 
out of Parlyamcnt.’* 

(ff) Scott V. SiansJieU(\%Q^) L. R. 
3 Ex. 220, 37 L. J. Ex. 155 ; the 
protection extends to judicial acts, 
sec the chapter of General Excep- 
tions .above, pp. 104 — IOC, and 
further illustrations ap. Blako 
Odgers 188. 
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hand/or otherwise relevant or proper, or whether or not 
they were used in good faith. 

Parties, advocates, and witnesses in a court of justice Other 
are under -the like protection. They are subject to the 
authority of the Court itself, but whatever tliey say in the 
course of the^ proceedings aiidpwi^i reference to the matter 
in hand is exempt from question elsewhere. *It is not 
slander for a prisoner’s counsel to make insinuations 
against the prosecutor, wMcl: might, if true, explain some 
of the facts proved, however gTOss and unfounded those 
insinuations may be (h ) ; nor ior a witness after his cross- 
examination to volunteer a statement of opinion by way of 
vindicating hi's credit, which involves a criminal accusation 
against a person wlioUy unconnected with the case (c). 

The only limitation is that the words must* in some way 
have reference to the inquiry the Court is engaged in. 

A duly constituted militaiy court of inquiiy is for this 
purpose on the same footing as an ordinary coint of 
justice (c/). So is a select committee of tlie House of 
Commons (c). Statements coming within ^ this rule are 
said to be “ absq privileged.” The reason for pre- 
cluding all discussion of their reasonableness or good faith 
before another tribunal is one of public policy, laid down 
to the same effect in all the authorities. The law does not 
seek to protect a dishonest witness or d reckless advocate, 
but deems this a less evil than'" exposing honest witnesses 
and advocates to vexatious actions. 

{h) Munster v. Lamh (1883) 11 II. L. at x:>.^52 ; Dawkins y.Trmce 

Q. B. Div. 588, where authorities Edward of Saxe Weimar (1876) 1 

are collected. Q. B. D. 499, 45 L. J. Q. B. 667. 

(c) Seaman y. NcthercUft (IS'IQ) 2 (e) Goffin v. Donnelly (1881) 6 

C. P. Div. 53, 46 L. J. C. P. 128. Q. B. D. 307, 50 L. J. Q. B. 303. 

{d) Dawkins v. Lord Jlokeby A I’censing meeting of a County 
(1873*5) Ex. Ch. and H. L., L. R. Council is not a Court for this 

8 Q. B. 265, 7 II. L. 744, 45 L. J. purpose: Royal Aquarium Society v. 

Q. B. 8, see opinion of judges 7 Tarkinsony *92, IQ. B. 431, C. A. 

P. K 
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As to reports made in the course of naval or military 
duty, but not with reference to any pending judicial pro- 
ceeding, it is doubtful whether they come under this head 
or that of qualified privilege.’^ A majority of the Court 
of Queen’s Bench has hold (against a strong dissent), not 
exactly that they are ‘‘ abrolt^tely privileged,” but that an 
ordinary court of law will not determine questions of naval 
or military discipline and duty. But the decision is not 
received as conclusive (/). 


There is an important claGs of cases in which a middle 
course is taken between the common rule of unqualified 
responsibility for one’s statements, and the exceptional 
rules which give, as we have just seen, absolute protection 
to the kinds (Jf statements covered by them. In many 
relations of life the law deems it politic and necessary to 
protect the honest expression of opinion concerning the 
character and merits of j^ersoiis, to the extent appropriate 
to tlie nature of the occasion, but not necessary to prevent 
the person affected from showing, if he can, that an 
unfavourable opinion expressed concerning him is not 
honest. Occasions of this kind are said to be privileged, 
and communications made in pursuance of the duty or 
right incident to them are said to be privileged by the 
occasion. The term “ qualified privilege ” is often used to 
mark the requirement of good faith in such cases, in con- 
trast to the cases of ‘‘absolute privilege” above mentioned. 


(/) Datr/dns v. Zord JPauIei {lS6d) 
L. R. 6 Q. B. 94, 39 L. J. Q. B. 
63, see the dilsenting judgment of 
Cockburn C. J., and the notes of 
Mr. Justice Stephen, Dig. Cr L. 
art. 276, and Mr. Blake Odger^, 
op. cit. 195. The reference of the 
Judicial Committee to the case in 


Hart V. Gumpach (1872) L. R. 4 
P. C. 439, 464, 42 L. J. P. C. 26, 
is quite neutral. They declined to 
presume that such an “absolute 
privilege ** existed by the law and 
customs of China as to official 
rei^orts to the Chinese Government. 
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I Fair reports of judicial and parliamentary proceedings are 
put by the latest authorities* in the same category. Such 
reports must be fair and substantially correct in fact to 
begin with, and also must not be published from motives 
of personal ill-will ; and this although the matter reported 
was “absolutely iDrivileged ” €^,L^to the original utterance 
of it. 

The conditions of immunity may be thus summed up : — 

The occasion must bo privileged ; and if the defendant 
establishes this, he will not be liable unless the plaintiff can 
prove {(/) tiiat the communication was not honestly made 
for the purpose of discharging a legal, moral or social 
duty, or witli a view to the just xirotection of some private 
interest or of the public good by givirfg information 
■; appearing j)roper to be given, but from some improper 
: motive and without due rogard,to truth. 

Such proof may consist either in external evidence of 
personal ill-feeling or disregard of the truth of the matter, 
or in the manner or terms of the communication, or acts 
\ accompanying and giving point to it, l>eing unreasonable 
t and improper, “ in excess of the occasion,^’ as we say. 

Tlie rule formerly was, and siill sometimes is, expressed 
ill an artificial manner derived from the style of pleading 
at common law. 

The law, it is said, presumes or implies malice in* all 
cases of defamatory words; this presumption may, bo 
rebutted by showing that the words were uttered on a 
privileged occasion ; but after this the plaintiff may allege 
and prove express or actual malice, that is, wrong motive. 
He need not prove malice in the first instance, because the 

(jff) The burden of proof is not faith: Jenotire v. Delmege^ ’91, A. 
on the defendant to show his good 0. 73, 60 L. J. P. C. 11, J. C. 

r2 


Conditions 
of the 
privilege. 


“Express 

malice.” 


( 
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I law presumes it ; when the presumption is removed, the 
f field is still open to proof. But the “ malice in law ” which 
' was said to bo presumed is not the same as the express 
malice” which is matter of proof. To have a lawful 
i occasion and abuse it may be as bad as doing harm with- 
■' out any lawful occasion, f or worse ; but it is a different 
thing in substance. It is bettor to say that where there is 
a duty, though of imperfect* obligation, or a right, though 
not answering to any legal duty, to communicate matter 
of a certain kind, a person acting on that occasion in 
discharge of the duty or e'lxercise of' the right incurs no 
liability, and the burden of proof is on those who allege 
that he was not so acting {A). 

Wliat are The occasions giving rise to privileged communications 

oSasion^ may be in matters of legal or social duty, as where a confi- 
dential report is made to ^ an official superior, or in the 
common case of giving a character to a servant ; or they 
may be in the way of solf-defonce, "^or tlie defence of an 
interest common to those between whom the words or 
: writing pass ; or they may bo addressed to persons in 
; public authority with a view to the exercise of their 
J authority for the , public good ; they may also be matter 
published in the ofdinary^sense of the word £ot purposes 
of genorcl information. 


Moral or 

social 

duty. 


As to occasions of private duty; the result of the 
authorities appears to be that any state of facts making it 
right in the interests of society for one person to commu- 
. nicate to another what he believes or has heard regarding 
; any person’s conduct or character will constitute a privi- 
‘ leged occasion (/). 


(A) See per Lord Blackburn. 7 (i) See per Blackburn J. in 

App. Ca. 787. Davies v. tSnead (1870) L. R. 5 Q. B. 

at p. Gil. 
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Answers to confidential inquiries, or to any inquiries 
made in the course of affairs for a reasonable purpose, are 
clearly privileged. So are communications made by a 
person to one to whom it is his especial duty to give 
information by virtue of a standing relation between 
tliem, as by a solicitor to lu§ clijBnt about the^ soundness of 
a security, by a father to his daughter of full age about 
the character and standing of a suitor, and the like. 
Statements made without* request and apart from any 
special relation of confidSnce may or may not bo privileged 
according to the circumstance's ; but it cannot be prudently 
assumed that they will be (./), The nature of the interest 
for the sake of which the communication is made (as 
whether it be public or private, whether it is one touching 
the preservation of life, honour, or morals^ or only matters 
of ordinary business), the apparent importance and urgency 
of tlie occasion, and other jpeh points of discretion for 
which no general rule can be hiid down, will all have their* 
weight ; how far aiiy of them vnll outweigh the general 
presumption against officious interference must always bo 
more or less doubtful (/r). 

l^lxamples of privileged communications in self-protec- Solf-pro- 
tion, or the protection of a conilnon interest, are a Avarning 
given by a master to his servants not to associate with a 
former fellow-servant whon;j he has discliarged on the 
ground of dislionesty (/) ; a letter from a creditor* of a 
firm in liquidation to anotlier of the creditors, conve^^ing 
information and warning as to the conduct of a member of 

(J) Cases of this kind have been divided, rather as to the reason- 
very troublesome. See Blake ably apparent urgency of the par- 
Odgers 217— 221. t’jDiilar occasion than on any do- 

{k) Sec Coxiu’ffd V. Richards • finable i)rincii)le. 

(1846) 2 0. B. 669, 16 L. J. C. P. (1) Somerville v. Hawkins (1850) 

278, where the Court was equally 10 C. B. 583, 20 L. J. C. P. 133. 



246 


DEFAMATION. 


Informa- 
tion for 
public 
good. 


Fair 

reports. 


the debtor firm in its affairs (m). The holder of a public 
office, when an attack is publicly made on his official 
conduct, may defend himself with the like publicity (?i). 

Communications addressed in good faith to persons in a 
public positi9n for the purgose, of giving them information 
to be used for the redress of grievances, the punishment of 
crime, or the security of public morals, are in like manner 
privileged, provided the subject-matter is at least reason- 
ably believed to be within the cbmpetence of the person 
addressed (a). The commuw.catibii to an incumbent of 
reports affecting the character of his curate is privileged, 
at all events if made by a neighbour or parishioner; so 
are consultations between the clergy of the immediate 
neighbourhood orising out of the same matter (^;). 


Fair reports (as distinguished from comment^ are a 
distinct class of j)ublications ^enjoying the protection of 
“ qualified privilege ” to the extent to be mentioned. The 
fact that imputations have been made on a privilegod 
occasion will, of coimse, not exempt from liability a person 
who repeats them on an occasion not privileged. Even if 


(w) Spill V. Mattie (^869) "EUK 
Ch. L. R. 4 Ex. 232, 38 L. J. Ex. 
138. 

(w) Laughton v. Bishop of 8odot\ 
and Man (1872) L. R. 4 P. 0. 496, 
42 L. J. P. 0. 11. 

(o) Harrhon v. Btts\^ (1856) 5 
E. & B. 344, 25 L. J. Q. B. 25. 
There however it was held that it 
was not, in «fact, irregular to 
address a memorial complaiumg of 
the conduct of a justice of the 
peace to a Secrotaiy of State (sed 
the judgment of the Court as to 
the incidents of that office), though 


it would be more usual to address 
Budi a memorial to the Lord Chan- 
cellor. ComjDlaints made to the 
Privy Council against an officer 
whom the Council is by statute 
empowered to remove are in this 
category ; the absolute privilege of 
judicial proceedings cannot be 
claimed for them, though tho 
power in question may be exer- 
ciseablo only on inquiry ; Broetor v. 
TTchstcr (1886) 16 Q. B. D. 112, 66 
L. J. Q. B. 150. 

{p) Clark V. Mohjnrux (1877) 3 
Q. B. Div. 237, 47 L. J. Q. B. 230. 
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the original statement be made with circumstances of 
publicity, and bo of the kind known as ‘‘ absolutely privi- 
leged,’^ it cannot be stated as a general rule that republi- 
cation is justifiable. Certain specific immunities have been 
ordained by modern decisions and statutes. They rest on 
particular grounds, and are not to bo extended^(5'). Matter 
not coming under any of them must stand ©n its own 
merits, if it can, as a fair comment on a subject of public 
interest. 


By statute (3 & 4 YJct. c. 9, a.i>. 1840) the publication Parlia- 
of any reports, papers, votes, or i)roceeJiugs of either 
House of Parliament by the order or under the autho- 
rity of that House is absolutely protected, and so is the 
ropublication in full. Extracts and abstracts are protected 
if in the opinion of the jury they were published hona fide, 
and without malice (r). 

Fair reports of parliamentary and public judicial pro- Parlia- 
ceedings are treated as privileged communications. It has 
long been settled (.s*) that fair and substantially accurate 
rej^orts of proceedings in courts of justice are on this foot- ceedinga. 
ing. As late as 1868 it was decided (i^) that the same 
measure of immunity extends to reports of parliamentary 
debates, nohvithstanding that proceedings in Parliament 
are technically not public, and, still later, that it extends 
to fair reports of the quasi- judicial proceedings of a body 


( 7 ) See Bavia v. Shepatom (1886) 
J. 0., 11 App. Ca. 187, 65 L. J. 
P. 0 . 61. 

{r) See Blake Odgers, op. cit. 
185-6. The words of the Act, in 
their literal construction, appear 
to throw the burden of proving 
good faith on the i^ublisher, which 
probably was not intended. 

(«) Per cur. in Wc-aon v. Walter, 
L. R. 4 Q. B. at p. 87. 


(^) Waaon v. Walter, L. R. 4 
Q. B. 73, «8 L. J. Q. B. 34. *And 
editorial comments on a dobato 
published by the same newspaper 
which publishes tfie report are 
entitled to the benefit of the 
general rule as to fair comment on 
public affairs: ib. Cp. tho dor- 
man Federal Constitution, arts. 
22, 30. 
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established for public purposes, and invested with quasi- 
judicial authority for effecting those purposes {u). In 
the case of judicial proceedings it is immaterial whether 
they are preliminary or final, and, according to the pre- 
vailing modern opinion, whether contested or ex parte^ and 
also whethcj* the Court actjialLy has jurisdiction or not, pro- 
vided thafyit is acting in an apparently regular manner 
The report need not bo a report of the whole proceedings, 
prqvided it gives a fair and substantially complete account 
of the case : but whether it does* give such an account has 
been thought to bo a pure qwestiorf of .fact, oven if the part 
which is separately reported be a judgment purporting to 
state the facts (y). The^ report must not in any case be 
partial to the extent of misrepresenting the judgment (s). 
It may be libeilous to publish even a correct extract from 
a register of judgments in such a way as to suggest that a 
judgment is outstanding when it is in fact satisfied {a) ; 
but a correct copy of a docunfent o^en to the public is not 
libellous without some such further defamatory addition {(ui). 
13y statute a fair and accurate report in any newspaper 
of proceedings publicly heard before any court exercising 
judicial authority” is, “if published contemporaneously 
with such proceedings,” privileged : which seems to mean 

» c 

(«) AllbuU V. General Council of Q, B. 517, the C. A. Jiclliered to 
Medical E^Acation (1889), 23 Q. B. their previous view (17 Q. B. Div. 

Div. 400, 68 L. J. Q. B. 006. 036, action between same parties) 

(.rj XTsill V. Hales (1878) 3 C. B** • that a coiTOct report of a judgment 
D. 319, 47 L. J. C. P. 323, where is privileged. 

the ^ proceeding reported was an (s) Hayward Co. v. Hayward 

application to a i)olice Inagistrate, Son (1886) 34 Ch. D. 198, 66 L. J. 

who, after hearing the facts stated, Ch. 287. 

declined to act on the ground of (a) Williams v. Smith (1888) 22 
want of jurisAiction : Zewis\. Levy Q. B. D. 134, 68 L. J. Q. B. 21. 
(1858) E. B. & E. 637, 27 L. J. (aa) Searlcs v. Scarlett, »92, 2 Q. 
Q. B. 282. ^ ^ B. 56, C, A., where the publication 

(y) Maedouyall v. Knight (1889) was expressly guarded: qu. as to 
14 App. Cu. 194, 58 L. J. Q. B. Williams v. Smith, sec at pp. 62, 
637. But in Macdougall v. Knight 03, 64. 

(1890) 25 Q. B. Div. 1, 59 L. J. 
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absolutely privileged, as otherwise the statute would not 
add to the protection abeady given by the common law (/!>). 
The rule does not extend to justify the reproduction of 
matter in itself obscene, or otherwise unfit for general 
publication (c), or of proceedings of which the publication 
is forbidden by the Court in.whjch they took place. 


An ordinary newspaper report furnished by* a regular 
reporter is all but conclusively presumed, if in fact fair 
and substantially correct, have been published in good 
faith ; but an outsider who sends to a public print even a 
fair report of judicial proceeditigs containing personal im- 
putations invites the question whether he sent it honestly 
for purposes of information, or from a motive of personal 
hostility ; if the lattcr»is fomid to be the fact, he is liable 
to an action (c/). . 

Newspaper reports of public meetings and of mootings 
of vestries, town councils, and t)ther local authorities, and 
of their committees, o.^ royaror j)arliamentary commissions, 
and of select committees, are pri\dleged under the Law of 
Libel Amendment Act, 1888 (c), A public meeting is for 
this purpose “ any meeting hona fide and lawfully held for 
a lawful purpose, and for the furtlierance or discussion 
of any n^atter oJ public concern, wlietlier the admission 
thereto bo general or restricted/’ Tlie defendant must not 
have refused on request to insert in thb same newspaper a 
reasonable contradiction or, explanation. Moreover “ thj 
publication of any matter not of j>ublio concern, and the 


{h) 51 & 52 Viet. c. 64, s. 3. 
The earlier cases are still niatciial 
to show what is a fair and accurate 
report. 

(<?) Steele v. Brannati (1872) L. R, 
7 0. P. 261 (a criminal case) ; 61 & 
62 Viot. c. 64, s. 3. 

(d) Stevens v. Sampson (1879) 6 
Ex. Div. 53, 49 L. J. Q. B. 120. 


(c) 61 & 52 Viet. 0 . 64, s. 4. 
The ill- drawn enactment of 1881 
for the same imrposc, 44 & 45 Viet, 
c. 61 , s. 2, is repcaleci by sect. 2 of 
this Act. As to boards of guar- 
dians, see ritlard v. Oliver, *91, 1 
Q. B. 474, 60 L. J. Q. B. 219, 
C. A. 


Volun- 

teered 

reports. 
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DEFAMATION. 


Exce£» of 
privilege. 


i Honest 
belief is 
not ncocs- 


publication of which is not for tlie public benefit,” is not 
protected (/). 


In the case of privileged communications of a confi- 
dential kind, the failure to use ordinary means of ensuring 
privacy — as if the matter is sent on a post-card instead of 
in a scaled letter, or telegraphed without evident necessity 
— ^^vill destroy the privilege ; either as evidenee of malice, 
or because it constitutes a pubJlcation to persons in respect 
of whom there was not any privilege at all. The latter 
view seems on principle the Jljetter But the privi- 

lege of a person making a statement as matter of public 
duty at a meeting of a public body is not affected by 
unprivileged persons being present^ who are not there at 
his individual ^request or desire, or in any way under his 
individual control, though they may not have any strict 
right to be there, newspaper reporters for example (A). It 
would also seem that if a communication intended to bo 
made on a privileged occasion is by flie sender’s negligence 
(as by putting letters in wrong envelopes) delivered to a 
person who is a stranger to that occasion, the sender has 
not any benefit of privilege. The contrary has been de- 
cided by a Divisiqnal Court (?*), but there is reason to think 
that the decision ib by no means universally accepted in 
the profession as gopd law. 


Inhere the existence of *a ’privileged occasion is estab- 
lished, we have seen that the plaintiff must give affirmative 


(/) 51 & 52 Viet. c. 64, b. 4. 
In a civil action on whom is tho 
burden of pr6of as to this? See 
Blake Odgers 381-3, on the re- 
pealed section of 1881, where how- 
ever this qualification was by way 
of condition and not by way of 
proviso. 


{ff) Williamson v. Freer (1874) 
L. R. 9 C. P. 393, 43 L. J. 0. P. 
161. 

(A) Fittard v. Oliver^ *91, 1 Q. B. 
474, 60 L. J. Q. B. 219, C. A. 

(t) Tompson v. JDashwood (1883) 
11 Q. B. D. 43, 52 L. J. Q. B. 
426. 
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proof of malice that is. dishonest or reckless ill-will (j), in sarily 
order to sii ocejad . It is not for the defendant to prove belief, 
that his belief was founded on reasonable grounds, and 
there is no difference in. this respect between different 
kinds of privileged communication (A). To constitute 


malice there must be something more than the absence of 
reasonable ground for belief in the matter communicated. 
That may be evidence of reckless disregard of truth, but is 
not always even such evid&ce. A inan may be honest 
and yet unreasonably <ire&ulous ; or it may be proper for 
him to communioato reports on ^iuspieions which ho himself 
does not believe. In either case he is within the protec- 
tion of the rule (/). It has been found difficult to impress 
this distinction upon jijries, and the involved language of 
the authorities about “implied^’ and ‘‘express’’ malice has, 
no doubt, added to the difficulty. The result is that the 
power of the Court to withhold a case from the jury on 
the ground of a total want of evidence has on this i)oint 
been carried very far (;;?). In theory, however, the rela- 
tion of the Court to the jury is the same as in other ques- 
tions of “ mixed fact and law.” Similar difficulties have 
been felt in the law of Negligence, as we shall see under 
that head. 


In assessing damages the jury “ are entitled to look at Power of 
the whole conduct of the defendant from the time the 
^ libel was published down to the time they gave their yer- 


{J) A statement made recklessly 
under the influence of e.g. gross 
prejudice against the plaintiff’s 
occupation in general, though with- 
out any personal hostility towards 
him, may bo malicious : Mogul 
Aquarium Society v. Farkinmij ’92, 
1 Q. B. 431, 0. A. 

ije) jenoure v. Belmege, *91, A. 
C. 73, 60 L. J. P.O. 11 (J. 0.). 


(Q Clark V. Mohjneux (1877^ 3 
Q. B. Div.' 237, 47 L. J. Q. B. 
230, per Bramwell L. J. at p. 244 ; 
per Brett Ij. J. at pp. 247- 8 ; jicr 
Cotton L. J. at p. 24{>'. 

(?«) Laughlon v. Bishop of Sodor 
ana'jdan (1872) L. E. 4 P. 0. 495, 
42 L. J. P. C. 11, and authorities 
there cited ; Spill v. Maule (18G9) 
Ex. Ch. L. K. 4 Ex. 232, 38 L. J. 
Ex. 138. 
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DPIFAMATION. 


Special 
procedure 
in actions 
for news- 
paper 
libels. 


Limits of 
interroga- 
tories in 
action for 
libel. 


Bad r(3pu- 
tution of 
plaintiff. 


Injunc- 

tions. 


diet. They may consider what his conduct has been be- 
fore action, after action, and in Court during the trial.” 
And the verdict will not be set aside on the ground of the 
damages being excessive, unless the Court thinks the 
amount such as no twelve men could reasonably have 
given (n). , 

Lord Camfibeirs Act (6 & 7 Viet. c. 96, ss. 1, 2), contains 
special provisions as to proving the offer of an apology in 
mitigation of damages in actions for defamation, and pay- 
ment into court together with apology in actions for libel 
in a public print (o). ‘‘‘ 


' Where money has been paid into court in an action for 
5 libel, the plaintiff is n^^t entitled to interrogate the do- 
Ifendant as to^the sources of his iifformation or the means 
fused to verify it ij)). 

? A plaintiff’s general \iad repute cannot bo pleaded as 
" j)art of the defence to an action for dofamAtion, for it is 
not directly material to the issue, but can be j)roved only 
in mitigation of damages (q). 


We have already seen('r) that an injunction may be 
granted to restrain the publication of defamatory matter, 
but, on an intoiibcutory application, only in a clear casc(?’), 
and not where the libel complained of is on the face of it 
too gross and absurd to do the plaintiff any material 
liaim {li). Cases of this la(jt,.kind may bo more fitly dealt 
with by criminal proceedings. 


{n) Fmc'd v. GraJium (1889) 24 
Q. B. Div. 63, 65. 

{o) The Rules of Court of 1875 
had the effect of enlargiug and so 
far superseding the latter provi- 
sion ; but see now Order 3MCII. 
r. 1, and “The Annual Practice” 
thereon. See also 51 & 52 Viet, 
o. 64, fl. 6. 

(p) rarnell v. IFalier (1890) 24 


Q. B. I). 441. 

(q) irood V. Durham (1888) 21 
Q. B. D. 501, 57 L. J. Q. B. 547. 

(r) Bonnard v. Berryman, ’91, 
2 Ch. 269, 60 L. J. Oh. 617, 0. A. 
p. 178, above ; for a later example 
of injunction granted, see CoHard 
V. Marshall, ’92, 1 Ch. 571. 

(a) Salomons x. Knight, ’91, 2 Ch. 
294, 60 L. J. Ch. 743, C. A. 
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V. CHAPTER VIII. 

WRONGS OP FRAUD XnD MALICE. ' 

1,—BeceiL 

In the foregoing chapters we dealt with wrongs affecting Nature 
the so-called primary* rights to security for a man’s person, ^4ong. 
to the enjoyment of the society and obedience of his 
family, and to his reputation and good name. In those 
cases, exceptional conditions excepted, the knowledge or 
state of mind of tiie person violating the right is not 
material for determining his legal responsibility. This is 
so even "in the law of dofanjatfon, as wo have just seen, 
the artificial use of tlfe word malice ” notwithstanding. 

We now come to a kind of wrongs in wliiclx either a 
positive wrongful intention, or such ignoraiico or indiffe- 
rence as amounts to guilty recklessness^ (in Roman terms 
either dolus OT*cul2)a lata) is a necessary element ; so that 
liability is founded not in an absolute right of the plaintiff, 
but in the unrighteousness of the defendant. 

The wrong called Deceit ooiisists in leading a man ir^to Concur- 
damage by wilfully or recklessly causing him to believe didion oT 
and act on a falsehood. It is a cause of action by the 
common law (the action being an action on the case equity, 
founded on the ancient writ of deceit (r/), which had a 
much narrower scope) : and it has likewise been dealt with 
by courts of equity under the general jurisdiction of 


{a) F. N. B. 95 E. sqq. 
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WRONGS OF FRAUD AND MALICE, 


tho Chancery in matters of frand. The principles worked 
out in the two jurisdictions are believed to be identical (i), 
though there may be a theoretical difference as to the 
character of the remedy, which in the Court of Chancery 
did not purport to be damages but restitution (c). Since 
1875, therefore, wo havo^ in this case a real and perfect 
fusion of 'rules of common law and equity which formerly 
were distinct, though parallel and similar. 


Difficul- 
ties of the 
subject : 
complica- 
tion with 
contract. 


Tlio subject has been one of considerable difficulty for 
several reasons. 

Eirst, the law of tort is here much complicated with the 
law of contract. A false statement may bo the induce- 
ment to a contract, or may be parj^i of a contract, and in 
these capacities may give rise to a claim for the rescission 
of the contract obtained by its means, or for compensation 
tor broach of the contract .-or of a collateral warranty. A 
false statement unconnected 'with any contract may like- 
wise create, by way of estoppel, an obligation analogous to 
contract. And a statement capable of being regarded in 
one or more of th^se ways may at the same time afford a 
cause of action in tort for deceit. “ If, when a man thinks 
it highly probable that a thing exists, he chooses to say he 
knows the thing exists, ‘that is really asserting what is 
false : it is positive^fraud. That has been repeatedly laid 
down. ... If you choose to say? and say without inquiry, 
‘ r warrant that,’ that is a contract. If you say, ‘ I know 
it,’ and if you sa^ that in order to save the trouble of 
inquiry, that is a false representation — ^you are saying 
wliat is false to induce them to act upon it ” (fi?). 

The grounds and results of these forms of liability are 


(//) See i)cr Lord Chelmsford, {(fj Lord Blackburn, Brownlie v. 
L. R. 6 H. L. at p. 390. Camphell (1880) 6 App. Oa. (So.) at 

(tf) See p. 179, above. p. 953. 
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largely similar, but cannot be assumed to be identical. 
The authorities establishing jvhat is a cause of action for 
deceit are to a large extent convertible with those which 
define the right to rescind a contract for fraud or mis- 
representation, and the two classes of cases used to be 
cited without any express discrimination. We shall see 
however that discrimination is needful. 

Secondly, there are difficulties as to the amount of actual 
fraudulent intention that Aust be proved against a defen- 
dant. A man may be^ to a]X practical intents, deceived 
and led into loss by relying on words or conduct of 
another which did not j^roceed from any set purpose to 
deceive, but perhaps from an unfunded expectation that 
what ho stated or suggested would be justified by the 
event. In sucli a case it seems hard that tlio party misled 
should not have a remedy, and yet there is something 
harsh in* saying that the other is guilty of fraud or deceit. 
An over-sanguine and 'careless man may do as much harm 
as a deliberately fraudulent one, but the moral blame is 
not equal. Again, the jurisdiction of courts of equity in 
these matters has always been said to be founded on 
fraud. Equity judges, therefore, were u?iable to frame a 
terminology which should clearly distfliguish fraud from 
culpable misrepresentation not amouniing to fraud, but 
having similar consequences in law : and on the contrary 
they were driven, in order to maintain and extend a 
righteous and beneficial jurisdiction, to sucli vague aitid 
confusing phrases as “ constructive fraud,’’ or “ conduct 
fraudulent in the eyes of this Court.” Thus they obtained 
in a cumbrous fashion the results of the bolder lioman 
maxim culpa lata dole aequijjaraiur. The results were 
good, but, being so obtained, entailed the cost of much 
laxity in terms and some laxity of thought. Of late years 


Questions 
of frau- 
dulent 
intent. 
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\VROXG»S OF FRAUD AND MALICE. 


Fraud of 
agents. 


General 
conditions 
of the 
right of 
action. 


there has been a reaction against this habit, wholSsome 
in the main, but not free fxom some danger of excess. 
“ Legal fraud ’’ is an objectionable term, but it does not 
follow that it has no real meaning (/?). One might as 
well say that the “ common counts ’’ for money had and 
received, and the like, which before the Judicature Acts 
were annexed to most declarations in contract, disclosed no 
real cause of action, because the “contract implied in law ” 
which they supposed was noftr founded on any actual re- 
quest or promise. 

.c * ‘ . 

Thirdly, special difHcultics of the same kind have arisen 
with regard to false statements made by an ageat in the 
course of his business anil for liis priiicipaFs purposes, but 
witliout express authority to make such statements. ITuder 
those conditions it has been thought harsh to hold the 
principal answerable ; and, there is a further aggravation 
of difTieulty in that class of cases (perhaps the most im- 
portant) where tlie principal is a corporation, for a corpo- 
ration has been supposed not to be capable of a fraudulent 
intention. We have already touched on this point (,/') ; 
and the other difficulties appear to have been surmounted, 
or to be in the way of being surmounted, by our modern 
authorities. ‘ . 

Having indicated the kind of problems to be met Avith, 
we proceed to the substance of the law. 

To create a right of action for deceit there must be a 
statement made by the defendant, or for which he is 

A 

(e) See per Lord Bramwell, Weir nated in Udell v. Atherton (1861) 7 
V. Bell, 3 Ex. D. at p. 243 ; Berry II. & N. 172, 30 L. J. Ex. 337, 
V. Bceh^ 14 App. Ca. at p. 346. , where the Court was equally 

(/) P. 63, above. The difficul- divided, 
ties may be said to liave culmi- 
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answfirable as principal, and with regard to that statement 
all the following conditions must concur ; 

(a) It is untme in fact. 

(b) The person making the statement, or the person 

responsible for it, either knows it to be untrue, 
or is culpably ignorant (that is, recklessly and 
consciously ignorant) (g) whether it bo true 
or not. 

(o) It is made to the inteift that the plaintiff shall act 
upon it, or in manner apparently fitted to 
induce him to < act up^n it (//). 

(d) The plaintiff does act in reliance on the statement 

in the manner contemplated or manifestly prob- 
able, and thereby suffers damage (/) . 

There is no cause of action without both fraud (,/) and 
actual damage, or tbe damage is the gist of the action (/*), 

And according to the general principles of civil liability, 
the damage must be the natural and probable consequence * 
of the plaintiff’s action on the faith of the defendant’s 
statement. 

(e) The statement must be in writing and signed in 

one class of cases, namely where it amounts to a 
guaranty : but this requirement is statutory, and 
as it did not apply to the Court of Chancery, 
does not seem to apply to tlie High Court of 
Justice in its equitable jurisdiction. 


{ff) Lord Hersohell, Derry v. Deck 
(1889) 14 App. Ca. at p. 371. 

(7^) See Polhill v. Walter y 3 B. & 
Ad. 114, 123. 

(i) Cp. for the general rnlcs 
Lord Hathorlcy (Page Wood 
V.-O.), Barry v. Croskey (1801) 2 
J. & H. at pp. 22-3, approved by 
Lord Cairns in Beek v. Gurneyy 
L. R. 6 H. L. at p. 413 ; Bowen 


L. J., Edyhiglon v. Fitzmaurice 
(1885) 29 Ch. Div. at pp. 48?- 2 ; 
and Lindley li. J., Smith v. Chad- 
wick (1882) 20 Ch. Div. at p. 75. 

(7) Derry v. (<1 880) 14 App. 
Ca. 337, 374, 68 L. J. Ch. 864. 

{k) Lord Blackburn, Smith v. 
(Sfiiadwick (1884) 9 App. Ca. at p, 
190. 


P. 


S 
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FalHcliood 
ill fact. 


Of these heads in order. 


(a) A statement can be untrue in fact only if it purports 
to state matter of fact. A promise is distinct from a state- 
ment of fact, and breach of contract, whether from want of 
power or of will to j^erform one’s promise, is a different 
thing from deceit. Agai^ a mere statement of opinion or 
inference, 'the facts on which it purports to bo founded 
being notorious or equally known to both parties, is 
different from a statement importing that certain matters 
of fact are within the particular Tsinowledge of the speaker. 
A man cannot hold me t©^ accbiint, because he has lost 
money by following me in an opinion which turned out to 
be erroneous. In partici^lar cases, however, it may be hard 
to draw tlie line between a more expression of opinion and 
an assertion of^ specific fact (A*). And adman’s intention or 
purpose at a given time is in itself a matter of fact, and 
capable (though the proof ^e seldom easy) of being found 
as a fact. The state of a m'hn’s mind is as much a fact 

f 

as the state of his digestion” (^). It is settled that the 
vendor of good? can rescind the contract on the ground of 
fraud if he discovers within due time that the buyer 
intended not to pay the price {m). 

When a prospectus is issued to shareholders in a com- 
pany or the like to invito subscriptions to a loan, a state- 
ment of 'the puiposos for which the money is wanted — in 


(/') Compare FasUy v. Freeman 
(1789) 3 T. R. 61, 1 R. R, 634, 
witlt* llaycraft v. Creasy (1801) 2 
East 92, G R. R. 380, where Lord 
Kenyon’s dissenting judgment may 
be more acceptable to the latter-day 
reader than those of the majority. 
(/) Bowen L. J., 29 Oh. Div.483. 
\m) Clough v. L. and JV. JK F 
Co. (1871) Ex. Ch. L. R. 7 Ex. 26, 
41 L. J. Ex. 17 ; cp. per Hellish 


L. J., Fx parte Whiitaher (1876) 
10 Ch. at p. 449. Whether in such 
case an action of deceit would lie is 
a merely speculative question, as if 
rescission is impracticable, and if 
the fraudulent buyer is worth 
suing, the obviously better course 
is to sue on the contract for the 
price. See however Williamson v. 
Allison (1802) 2 East 446. 
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other words, of the borrower’s intention as to its appKca- 
tion — ^is a material statement of fact, and if untrue maybe 
ground for an action of deceit (^/). The same principle 
would seem to apply to a man’s statement of the reasons 
for his conduct, if intended or calculated to influence the 
conduct of those with whom he is dealing {o) ; as if an 
agent employed to buy falsely names, not merely as the 
highest price he is willing to give, but as the actual limit 
of his authority, a sum loweT than that which ho is really 
empowered to deal for. * 


A representation concerning a man’s private rights, 
though it may involve matters of law, is as a whole 
deemed to be a staterrient of fact. Where oflicers of a 
company incorporated by a jirivate Act of Parliament 
accei)t a bill in the name of the company, this is a repre- 
sentation that they have power ro to do under the Act of 
Parliament, and the existence or non-existence of such 
power is a matter of fact. ‘^Suj)poso I were to say I have 
a private Act of Parliament which gives me power to do 
so and so. Is not that an assei’tion thet I have such an 
Act of Parliament ? It appears to me to be as much a 
representation of a matter of fact as if I had said I have a 
l)articular bound copy of Johnson’s Dictionary” (/?). A 
statement about the existence or actual dext of a public Act 
of Parliament, or a reported decision, would seem to be no 
less a statement of fact. With regard to statements of 


(«) JEdgingtoHY, FHzmaurice{l%M) 
29 Ch. Div. 459, 55 L. J. Ch. 650, 
(o) It is submitted that tlio con- 
traiy opinion given in Vernon v. 
Keye (1810) Ex. Ch. 4 Taunt. 488, 
can no longer be considered law. 
(;>) TVeat London Commercial Bank 


V. Kitson (ft 84) 13 Q. B. Div. 300, 
per Bowen L. J. at p. 363, 53 L. J. 
Q. B. 345. Cp. Firbchnk^a Fxccutora 
V. Jfiimphreys (1880) 18 Q. B. Div. 
54, 56 L. J. Q. B. 67 (directors’ 
a#sertion of subsisting authority to 
issue debentures). 


Misropro- 
sentations 
of law. 
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matters of general law made only by implication, or state- 
ments of pure propositions of tbe law, the rule may perhaps 
bo this, that in dealings between parties who have equal 
means of ascertaining the law, the one will not be pre- 
sumed to roly upon a statement of matter of law made by 
tlie other It has novfr been decided whether proof of 
such reliaifce is admissible ; it is submitted that if the case 
arose it could be received, though with caution. Of course 
a man will not in any event be liable to an action of deceit 
for misleading another by a statement of law, however 
erroneous, which at the time -Le rcaliy believed to be correct. 
That case would fall into the general category of honest 
though mistaken expressions of opinion. If there be any 
ground of liability, it is not fraud but negligence, and it 
must bo shown that the duty of giving competent advice 
had been assumed or accepted. 

It remains to be noted that* a statement of Which every 
part is literally true may bo false as a whole, if by reason 
of tlie omission of material facts it is as a whole calculated 
to mislead a person ignorant of those facts into an infer- 
ence contrary to the truth (r) . “ A suppression of the truth 
may amount to aasuggestion of falsehood’^ (.s). 

* I 

(b) As to the knowledge and belief of the person making 
the statement. 

'He may believe it to be true (^). In that case ho incurs 


(7) This appears to ?w the real 
ground of Mashdall v. Ford (1866) 
2 Eq. 750, 35 L. J. Ch. 769. 

(r) ‘‘Thero^^must, in my opinion, 
ho some active misstatement of 
fact, hr at all events such a partial 
and fragmentary statement of fact 
as that the withholding of that 
which is not stated makes that 


which is stated absolutely false : ** 
Lord Cairns, L. B. 6 H. L. 403. 

(s) Steivart v. Wyoming Jianche 
Co. (1888) 128 U. S. 383, 388. 

{t) Collins V. Evans (1844) Ex. 
Ch. 5 Q. B. 820, 13 L. J. Q. B. 
180. Good and probable reason 
as well as good faith was pleaded 
and proved. 
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no liability, nor is he bound to show that his belief was 
founded on such grounds as* would produce the same belief 
in a prudent and competent man (/^), except so far as the 
absence of reasonable cause may tend to the inference that 
there was not any real belief. An honest though dull 
man cannot be held guilty of fraud any niore than of 
“ express malice,” although there is a point beyond which 
courts will not believe in honest stupidity. ‘‘ If an untrue 
statement is made,” said T<ord Chelmsford, “ founded 
upon a belief which is destitute of all reasonable grounds, 
or which the least inquiry would immediately correct, I do 
not see that it is not fairly and correctly characterized as 
misrepresentation and deceit ” (.r) ; Lord Oranworth pre- 
ferred to say that such circumstances might bo strong 
evidence, but only, evidence, that the statement was not 
really believed to be true, and any liability of the parlies 
would be the consequence not* of their having stated as ■ 
true what they had not reasonable ground to believe to bo 
tme, but of their having stated as true what they did not 
believe to bo truG” (y). Lord Cran worth’s opinion has 
been declared by the House of Lord } (s), reversing the 
judgment of the Court of Appeal (a), to be ilio correct one. 

‘‘ The ground upon which an alleged belief was founded ” 
is allowed to bo “ a most important tost of its reality ” (b ) ; 
but if it can be found as a fact that a belief was really and 
honestly held, whether on re^,sonable grounds or not, a 


(w) Taylor v. Ashton (1843) 11 
M. & W. 401, 12 L. J. Ex. 303, 
but the actual decision is not con- 
sistent with the doctrine of the 
modern cases on the duty of 
directors of companies. See per 
Lord Herschell, 14 App. Ca. *at 
p. 375. 


(a*) Western Dank of Scotlmtd v. 
AdiUc (1867) L. R. 1 Sc. at p. 162. 
(y) Ib. at p. 108. 

(c) Berry Y, Bcek (r'889) 14 App. 
Ca. 337, 58 L. J. Ch. 801. 

(a) Peek v. Beiry (1887) 37 Ch. 
Div. 541, 57 L. J. Ch. 347. 

(ft) Lord IlerKchell, 11 Ai)p. Ca. 
at J). 375. 
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statement embodying that beUef cannot render its maker 
liable in an action for deceit (^). 

I have given reasons elsewhere (d) for thinking this 
decision of the House of Lords an unfortunate one. It 
would be out of place to repeat those reasons hero. But it 
may bo pointed out that tjio reversed opinion of the Court 
of Appear coincides with that which has for many years 
prevailed in the leading American Courts (<?), and has 
lately been thus expressed in Massachusetts : — 

“ It is well settled in this Commonwealth that tho charge 
of fraudulent intent, in an action for deceit, may be raain- 
taiiied by proof of a statement made, as of the party’s own 
knowledge, which is false, provided the thing stated is not 
merely a matter of opinion, ostimaAo, or judgment, but is 
susceptible of ‘actual knowledge ; and in such case it is 
not necessary to make any further proof of an actual intent 
to deceive. The fraud consists in stating that tl^ie party 
knows tho thing to exist, when h^ does not know it to 
exist ; and if ho does not know it to exist, he must ordi- 
narily be deerngd to know that ho does not ” (/). 

Perhaps it would have been better on principle to hold 
tho duty in those cases to be ex contractu, and evade 
tho barren controversy about ‘‘legal fraud.” One who 
makes a statement as of fact to anotlier, intending him to 
act therefon, might ^ eU be hold to request him to act upon 
it and it might also have been held to be an implied 
term or warranty in every such request that the party 
making it lias somq, reasonable ground for believing what 

{c) Acc. Glasirr Y. Molls {ISBO) 4:2 (e) Cooley on Torts 601. Tlio 

Ch. Div. 436, *’68 L. J. Ch. 820; tendency appears as e*arly as 1842, 

Zow V. Mouverie, ’91, 3 Ch. 82, 60 Stone v. Benny, 4 Met. (Mass.) 151, 

L. J, Ch. 694, C. A. o 158. 

(^) L. Q. R. V. 410 ; for a dif- (/) Chatham Furnace Co, v. 

ferent view, see Sir William Anson, Moffatl (1888) 147 Mass. 403. 

ib, vi. 72, 
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he affirms ; not necessarily sufficient ground, but such as 
might then and there have'soemed sufficient to a man of 
ordinary understanding. This would not have been more 
artificial than holding, as the Exchequer Chamber was 
once prepared to hold, tliat the highest hona fide bidder at 
an auction, advertised to bo without reserve,# can sue the 
auctioneer as on a contract that the sale is really without 
reserve, or that he has authority to sell without reserve (//). 

And such a development -would have been quite parallel 
to others which have tal:en place in the modern history of 
the ,law. No one now regal ds an express warranty on a 
sale otherwise than as a matter of contract ; yet until the 
latter i)art of the eighteenth century the common practice 
was to declare on such warranties in tort (A). But it seems 
now too late, at all events in this country, to follow such 
a lino of speculation. 

It h^iS boon suggested that •it would be highly incon- • 
venient to admit ‘‘iT;iquiry into the reasonableness of a 
belief admitted to bo honestly entertained (%). I cannot 
see that the inquiry is more difficult or intjouvenient than 
that which constantly takes place in questions of negli- 
gence, or that it is so difficult as those which are necessary 

in cases of malicious prosecution and abuse of privileged 

1/ ' 

communications. 

If, having honestly madej, r, representation, a man di:;- Ropresen- 
covers that it is not true before the other party has acted subso- 
upon it, what is his position ? It sccnis on principle >hat, 
as the offer of a contract is deemed to continue till rovoca- 
tion or acceptance, here the representation musjj be taken to 

{g) Warlow v. JIarrison (1859) 1 ginally an at tion on tlio ca 80 for 
E. & E. 309, 29 L. J. Q. B. 14. in breaking a imnuiso to tho 

{h) Williamson v. Jllison (1802) i)romiace’s damage ; J. B. Ames in 
2 East 446, 451 We need not Harvard Law Rev. ii. 1, 63. 
remind the learned reader that tho (t) Sir W. Anson, L. Q. R. vi. 
aotion of assumpsit itself was ori- 74. 
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be continuously made until it is acted upon, so that from 
the moment the party making' it discovers that it is false 
and, having the means of communicating the truth to the 
other i)arty, omits to do so, he is in point of law making a 
false representation with knowledge of its untruth. And 
such has be^n declared ip be the rule of the Court of 
Chancery for the pui’pose of setting aside a deed. “ The 
case is not at all varied by the circumstance that the untrue 
representation, or any of the vntruo representations, may 
in the first instance have been the result of innocent error. 
If, after the error has been discovered, the party who has 
innocently made the incorrect representation suffers the 
other party to continue in error and act on the belief that 
no mistake has been made; this from the time of the 
discovery becomes, in tlio contemplation of this Court, a 
fraudulent misrepresentation, even though it was not so 

• originally’’ (/). We do not^know of any authority p,gainst 

* this being the tme doctidno of comipon law as well as of 
equity, or as apjiHcable to an action for deceit as to the 
setting aside of jn contract or conveyance. Analogy seems 
in its favour (/c). Since the Judicature Acts, however, it 
is sufficient for English purposes to accept the doctrine 
from equity. The same rule holds if the representation 
was true when first made, but ceases to be true by reason 
of some event within the knowledge of the party making 
it and not within the knowledge of the party to whom it 
is made (/). 


U) Hey mil Sprye (1G62) 1 D. 
M. G. 660, 709, Lord Cranworth: 
op. Jossel M.R., Redgrave y, Hurd 
(1881) 20 Ch. riiY. 12, 13, 61 L. J. 
Ch. 113. 

(/•:) Compare the doctrine of con-, 
tinuoua in trespass de bonis 

asportatisj which is carried out to 
graver consequences in the crimi- 
nal law. Jesscl M. R. assumed 


the common law rule to be in 
some way narrower than that of 
equity (20 Ch. Div. 13), hut this 
w^as an extra-judicial dictum ; and 
SCO per Bowen L. J., 34 Ch. Div. at 
j). 594, declining to accept it. 

(0 Tratll V. Raring (1864) 4 D. 
J. S. 318; the difficulty of making 
out how there was any represen- 
tation of fact in that case as di^ 
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On the other hand if a man states as fact what he does Assertions 
not believe to be fact, he* sj^eaks at his peril ; and this reckless 
whether he knows the contrary to be true or has no know- ’SfJ^oicanco. 
ledge of the matter at al), for the pretence of having 
certain information which he has not is itself a deceit. 

“ He takes* upon himself to jvay^ant his own boliof of the 
truth of that'which he so asserts” {m). “If persons take 
upon themselves to make assertions as to which they aro 
ignorant whether they are tnie or untrue, they must, in a 
civil point of view, be held as responsible as if they had 
asserted that which .thfiy knew to be untrue ” (;?). These 
dicta, one of an eminent common law judge, the other of 
an eminent chancellor, are now both classical ; their direct 
application was to the ^repudiation of contracts obtained by 
fraud or misrepresQptation, but they state a principle which 
is well understood to include liability in an action for de- 
ceit The ignorance referred to is conscious ignorance, * 
the state of mind of a^man '^ho asserts his belief in a fact 
“when he is conscious that he knows not whether it 
be true or false, and when he has thq;rofore no such 
belief 

With regard to transactions in which a more or less Breach of 
stringent duty of giving full and correct information (not duty to^ 


tinguished from a promise or con- 
dition of a contract is not mate- 
rial to tho present purpose. 

(m) Maulo J., Javans v. Edmonds 
(1853) 13 C. B. 777, 786, 22 L. J. 
0. P. 211. 

{n) Lord Cairns, Meese liiver 
Silver Mining Co, v. Smith (1869) 
L. B. 4 H. L. 64, 79, 39 L. J. Ch. 
849. See per Sir J. Hannen in 
Feek v. Ihrry^ 37 Ch. Div. at p. 
681. Even Lord Brain well allows 


Lord Caii-ns’s dictum (14 Ajip. Oa. 
at p. 351). ** 

(o) Taylor v. Ashton (1843) 11 
M. & W. 401, 12 L. J. Ex. 563 ; 
Edgington v. Eitzniaurice (1885) 29 
Ch. Div. 469, 479, 481, 55 L. J. 
Ch. 650 ; cp. Smith v. Chadwick 
(1884) 9 App. Ca. at p. 190, per 
Lo9d Sclborne. 

(p) Lord Hcrschcll, Ecrry v. 
Feek, 14 App. Ca. atp. 371. 
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give cor- 
rect infor- 
mation. 


Estoppel. 

Ihirroives 

V. Loci’ : 

former 

sui)])oscd 

rule of 

ccpiity. 


t 

merely of abstaining from falsehood or concealment equi- 
valent to falsehood) is imposed on one of the parties, it 
may bo doubted whether an obligation of this kind annexed 
by law to particular classes of contracts can over be treated 
as independent of contract. If a misrepresentation by a 
vendor of real property, ijor ^example, is wilfully or reck- 
lessly false’ it comes within the general description of de- 
ceit. But there are errors of mere inadvertence which 
constantly suilice to avoid contracts of these kinds, and in 
such cases I do not think an action for deceit (or the 
analogous suit in equity) is*kn6Wn to have been main- 
tained. Since Berry v. Peek it seems clear that it could 
not be. As regards these kinds of contracts, therefore — 
but, it is submitted, these only — the right of action for 
misrepresentation as a Avrong is not coiextensive with the 
right of rescission. In some cases compensation may be 
recovered as an exclusive •or alternative remedy, ^but on 
different grounds, and subject* to thq special character and 
terms of the contract. 

In the absence -of a j)ositive duty to give correct in- 
formation or full and correct answers to inquiry, and in 
the absence of frafud, there is still a limited class of cases 
in Avhich a man may be held to make good his statement 
on the ground of T3stoppel. Until quite lately it was 
sunposod to be a distinct buI^ of equity that a man who 
has misrepresented, in a matter of business, facts which 
wci^ specially Avitljin his knowledge, cannot be heard to 
say that at the time of making his statement he forgot 
those facts 4 But since Berry v. Peek {(j) this is not the 
rule of English courts. If there is no contract and no 
breach of specific duty, nbtjiing short of fraud or estoppel 


{q) 14 App. Ca. 337, 68 L. J. Oh. 864. 
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will suffice. And we have to remember that estoppel does 
not give a cause of action but only supplies a kind of 
artificial evidence (r). One of the cases hitherto relied on 
for the supposed rule (s) can be supported on the ground 
of estoppel, but on tliat ground only ; a later and appa- 
rently not less considered and «,uthoritative one (/) cannot 
bo supported at all. 

Ill short the decision of the House of Lords in Dcrrj/ v. 

Peek is that oven the ^grossest carelessness in stating 
material facts is not t^Iuivalent to fraud; and the sub- 
staujoe of the decision is hot altered by the results turning 
out to be of wider scope, and to have more effect on other 
doctrines supposed to be settle^, than at the time was 
apprehended by a tribunal of whose acting members not 
one had any working acquaintance with courts of equity. 

(c) ^t is not a necessary condition of liability that the intontion 
misrepresentation co^iplained of should have boon made Btatcmcufc. 
directly to the plaintiff, or that the defendant should have 
intended or desired any harm to come .to liim. It is 
enough that the representation was intended for him to 
act upon, and. that he has acted in the manner contem- 
plated, and suffered damage which ^was a natural and 
probable consequence. If the seller of a gun asserts that 
it is the work of a well-known maker find safe to use, that, 
as between him and the buyer, is a warranty, and t]io 
buyer has a complete remedy in contract if the assertion 
is found untrue ; and this will generally be his better 
remedy, as he need not then allege or prove anythiiig 

(r) Low V. BouveriCy ’91, 3 Cli. ’91, 3 Ch. at p. 101. 

82, C. A., see per Bowen L. J, ^ P) Slim v. Croucher (18G0) 1 D. 
at p. 105. E. J. 618 ; Loxo v. Bouverie, above, 

(.v) Burrowcs v. Lock (1805) 10 x>er Lindloy, L. J., ’91, 3 Ch. at 
Ves. 470, see per Lindley L. J., p. 102. 
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a class of 
persons : 

IhlMll V. 

Waller, 


about the defendant’s knowledge ; but be may none the 
less treat the warranty, if it ‘be fraudulent, as a substan- 
tive ground of action in tort. If the buyer wants the gun 
not for his own use, but for the use of a son to whom he 
means to give it, and the seller knows this, the seller’s 
assertion is a representatiop. on which lie intends or expects 
the buyer’s son to act. And if the seller has wilfully or 
recklessly asserted that which is false, and the gun, being 
in fact of inferior and unsate jnanufacture, bursts in the 
hands of the purchaser’s son an(f wounds him, the seller is 
liable to that son, not on his w'afranty (for there is no 
contract between them, and no consideration for any), but 
for a deceit (?f). Ho meant no other wrong than obtaining 
a bettor x^rico than the gun was wouth ; x)robably ho hoped 
it would bo good enough not to burst, though not so good 
as he said it was ; but ho has jiut another in danger of life 
and limb by his falsehood, and lie must abide the risk. 
We have to follow tlie autliorities yet farther. 

A statement girculated or published in order to bo acted 
on by a certain class of persons, or at the pleasure of any 
one to whose hands it may come, is deemed to be made to 
that x^erson who acts upon it, though he may be wholly 
unknown to the issuer of the statement. A biU is pre- 
sented for acceptance at a merchant’s office. He is not 
there, but a friend, not his partner or agent, who does his 
own business at the same place, is on the spot, and, 
assunning without ipquiry that the bill is drawn and pre- 
sented in the regular course of business, takes upon him- 
self to aceexvt the bill as agent for the drawee. Thereby 
he represents to every one who may become a holder of 
the bill in duo course that'l^ has authority to accept ; and 

(«/) Langr\d(je v. Ler\j (1837) 2 M. & W. 519: affirmed (very briefly) in 
Ex. Ch. 4 M. & W. 338. 
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if he has in fact no authority, and his acceptance is not 
ratified by the nominal principal, he is liable to an action 
for deceit, though he may have thought his conduct was 
for the benefit of all parties, and expected that the accept- 
ance would be ratified (ju). 

Again the current time-table of a railway cofiipany is a 
representation to persons meaning to travel by the com- 
pany’s trains that the conij^ny will use reasonable dili- 
gence to despatch trains? at or about tlio stated times for 
the stated places. If a*tfain •which has boon taken ofiP is 
announced as still running, this is a false representation, 
and (belief in its truth on the part of the company’s ser- 
vants being out of the^question) a person who by relying 
on it has missed ^n appointment and incurred loss may 
have an action for deceit against the company (?/), Hero 
there is no fraudulent intentioif. The default is really a 
negligent omission ; a page bf the tables should have been 
cancelled, or an erratum-slip added. And the negligence 
could hardly be called gross, but for the ipanifost import- 
ance to the public of accm^acy in these <innouncoments. 


Again the prospectus of a new company, so far forth as 
it alleges matters of fact concerning tUc position and pro- 


spects of the undertaking, is 

(.r) mm V. JFa/^er (1832) 3* 
B. & Ad. 114. Tho inoro recent 
doctrine of implied warranty was 
then unknown. 

(y) So held unanimously in 
to7i V. G, N. li. Co. (1856) 6 E. & 
B. 860, 26 L. J. Q. B. 129. Lord 
Camphell C. J., and Wightman 
J., held {dubit. Crompton J.) that 
there was also a cause of action in 
contract. The difficulty often felt 


a representation addressed to 

• 

about maintaining an action' for 
deceit against a corporation does 
not seem Jbo have occurred t6 any 
member of the Court. It is of 
course open to argument that this 
ease is overruled \ff .Gerry v. Pcek^ 
14 App. Ca. 337, 58 L. J. Ch. 864 ; 
anU now Loio v. liouvcriCf ’91, 3 
bh. 82, 60 L. J. Ch. 594, seems to 
point in the same direction. 


Denton v. 

G. K. M. 

Co. 


Peek V. 
Gurney. 
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all persons who may apply for shares in the company ; but 
it is not deemed to he addressed to persons who after the 
establishment of the company become purchasers of shares 
at one or more removes from the original holders (s), for 
the office of the prospectus is exhausted when once the 
shares are allotted. As regards those to whom it is ad- 
dressed, it miatters not whether the promoters wilfully use 
misleading language or not, or do or do not expect that 
the undei-taking will ultimately be successful. The ma- 
terial question is, Was there (fr was there not misrepre- 
sentation in point of faetP’^r/). • Innocent or benevolent 
motives do not justify an unlawful intention in law, 
though they are too often allowed to do so in popular 
morality. 

(d) As to the plaintiffs action on the faith of the 
d(^fondant’s representation. « 

A. by Avords or acts represents to B. that a Certain state 
of things exists, in order to induce J?. to act in a certain 
way. Tbe simplest ease is Avhere B., relying wholly on 
A.’s statement, and^ having no other source of information, 
acts in the manner contemplated. This needs no further 
comment. The cjise of B. disbelieving and rejecting A.^s 
assertion is equally Simple.® 

Anothj3r case is that A.^s representation is never com- 
municated to B. Hero, thougli A. may have intended to 
deceive B., it is plain that he has not deceived him ; and 
an ynsucoessful attempt to deceive, howoA^er unrighteous it 
may be, does not cause damage, and is not an actionable 


(;:) Tech v. Gurney L. R. burn, v. 9App. Ca. 

6 II. L. 377, 400, 411, 43 L.*J. at p. 201; Lord Herschell, Derry 
Ch. 19. ♦ V. iVfl*, 14 App. Ca. at pp. 366, 

(a) Lord Caims, L. R. 6 H. L. 371. 
at p. 409. Cp. pov Lord Black- 
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wron^. A fraudulent seller of defective goods who 
patches up a flaw for the purpose of deceiving an inspec- 
tion cannot be said to have thereby deceived a buyer who 
omits to make any inspection at all. We should say this 
was an obvious proposition, if it had not been judicially 
doubted (6). Tlie buyer may bo protected bjr a condition 
or warranty, express or implied by law from the nature of 
the particular transaction; but ho cannot complain of a 
merely potential fraud directM against precautions which 
he did not use. A false Witness who is in readiness but 
is not called is a bad .man, but he does not commit 
Ijcrjury. 

Yet another case is that the plaintiff has at hand the 
means of testing the defendant’s statement, indicated by 
the defendant himself, or otherwise witliin the plaintiff’s 
power, and either does not usc^ them or uses thorn in a 
partial dnd imperfect mannes. Hero it seems plausible at 
first sight to contend fliat a man who does not use obvious 
means of verifying the representations made to him does 
not deserve to be compensated for an]j less he may incur 
by relying on them without inquiry. But the ground of 
this kind of repress is not the merit of thq plaintiff, but the 
demerit of the defendant : and *it is ffbw settled law that 
one who chooses to make positive assort^ns without,Avarrant 
shall not excuse himself by saj^ing that the other party 
need not have relied upon them. Ho must show that his 
representation was not in fact relied upon. In the same 
spirit it is now understood (as we shalf see in duo place) 
that the defence of contributory negligence does not mean 

(i) Horsfall v. Thomas (1862) 1 dissented from hy Cockbuni C. J., 
H. & 0. 90, 31 L. J. Ex. 322, a Li R. 6 Q. B. at p. 605. The case 
case of contract, so that a fortiori was a peculiar one, hut could not 
an action for deceit would not lie ; have been otherwise decided. 


Moans of 
knowledge 
immate- 
rial with- 
out actual 
indo- 
pt3n(l(‘nt 
itiquiry. 
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that the plaintiff is to he punished for his want of caution, 
hut that an act or default of kis own, and not the negli- 
gence of the defendant, was the proximate cause of his 
damage. If the seller of a business fraudulently over- 
states the amount of the business and returns, and thereby 
obtains an excessive price, he is liable to an action' for 
deceit at the suit of the t)uyer, although the books were 
accessible to the buyer before the sale was concluded (c). 


Perfunc- And the same principle applies as long as the party 
quiry will Substantially puts his trust jyi the* representation made to 
not do. 0y0i^ if does use some observation of his own. 

A cursory view of a house asserted by the vendor to be 
ill good repair does not preclude the purchaser from com- 
j)laining of substantial defects in repair which ho afterwards 
discovers. “ The purchaser is induced to make a less 
, accurate examination by the representation, which he had 
• a right to believe ’’ (r/). The* buyer of a bu^ness is not 
deprived of redress for misrepresentation of the amount of 
profits, because ho has seen or hold in his hand a bundle 
of papers alleged Jto contain the entries showing those 
profits (<?). An original shareholder in a company who 
was induced to apply for his shares by exaggerated and 
untrue statements ih the prospectus is not less entitled to 
relief because facts* negativing those statements are dis- 
closed by documents referred to in the prospectus, which he 
might have seen by applying at the company’s office (/). 


Dobell V. Stevens (1825) 3 B. 
& 0. 623. 

{d) Dyer v. Hargrave (1805) 10 
Vcs. at p. 5i0 (cross suits for 
, specific performance and compen- 
sation). • 

(c) Redgrave v. Hurd (1881) 2^ 
Ch. Div. 1, 61 L. J. Ch. 113 (action 
for specific performance, counter- 


claim for rescission and damages). 

(/) Central R. Co, of Venezuela v. 
Kisch (1867) L. R. 2 H. L. 99, 120, 
36 L. J. Ch. 849, per Lord Chelms- 
ford. A case of this kind alone 
would not prove the rule as a 
general one, promoters of a com- 
pany being under a special duty of 
full disclosure. 
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In^sliort, nothing will excuse a culpable misrepresenta- 
tion short of proof that it was not relied on, either because 
the other party knew the truth, or because ho relied wdiolly 
on his own investigation, or because the alleged fact did 
not influence his action at all. And the burden of this 
proof is on the person who has been proved guilty of 
material misrepresentation (r/). lie may prove any of these 
things if lie can. It is not an absolute ju'oposition of law 
that one Avho, ])aving a certaiA allegation before him, acts 
as belief in that allegatidh would naturally induce a man 
to act, is deemed to ojiave ^icted on the faith of that 
allegation. It is an infcrenco of fact, and may be ex- 
cluded by contrary proof. But the inference is often 
irresistible (A), ** 


Difficulties may arise on the construction of the state- 
ment alleged to be deceitful. Of course a man is resj^on- 
sible for the obvious moaning of his assertions ; but where 
the meaning is obscure, it is for the party complaining to 
show that he relied upon the words in a sense in which 
they were false and misleading, and of which they wore 
fairly capable {i). As most persons take the first construc- 
’ tioii of obscure words which happens to strike them for the 
obviously right and only reasonable ►.construction, there 
must always be room for perplexity in questions of this 
kind. Even judicial minds will differ widely upon such 
points, after full discussion afld ^consideration of the varic-^c 
constructions proposed (A’). 


(ff) See especially per Jcssel 
M. R., 20 Ch. Div. 21. 

(A) See per Lord Blackburn, 
Smith V. Chadwick, 9 App. Ca. at 
p. 196. 

(i) Smith V. Chadwick (1884) 
9 App. Ca. 187) 03 L. J. Ch. 

P. 


873, especially Lord Blackburn’s 
opinion. 

(^•) In the case lasf cited (1881-2) 
(Fry J., andC. A. 20 Ch. Div. 27), 
l^ry J, and Tjord Bramwell de- 
cidedly adopted one construction 
of a particular statemont ; Lindley 

T 


Ambigu- 
ous Btato- 
meuts. 
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Lord Ten-* 

terdon’s 

Act. 


(e) It has already been observed in general that a false 
representation may at the same- time be a promise or term 
of a contract. In particular it may be such as to amount 
to, or to be in the nature of, a guaranty. Now by the 
Statute of Frauds a guaranty cannot be sued on as a 
promise unless it is in writing and signed by the party to 
be charged or his agent. If an oral guaranty could be 
sued on in tort by treating it as a fraudulent affirmation 
instead of a promise, the stai^te might be largely evaded. 
Such actions, in fact, were a novelty a century and a 
quarter after the statute had been passed (^), much less 
were they foreseen at the time. It was pointed out, after 
the modern action for deceit was established, that the 
jurisdiction thus created was of dangerous latitude (m) ; 
and, at a time when the parties could not be witnesses in a 
court of common law, the objection had much force. By 
Lord Tenterden’s Act, as ^it is commonly called (n), the 
following provision was made; — - 

‘‘No action shall be brought whereby to charge any 
person upon or by reason of any representation or assur- 
ance made or given concerning or relating to the character, 
conduct, credit, ability, trade, or dealings of any other 
person, to the intent or purpose that such other person may ' 
obtain credit, money, or goods upon (o), unless such repre- 
sentation or assurance bo made in writing, signed by the 
party to be charged therewith.” 


L. J. the same, though less de- 
cideiUy, and Cotton L. J. another, 
while Jessel M. R., Lord Selbomo, 
Lord Blackburn, and Lord Watson 
thought it ambiguous. 

(?) See the dissenting judgment 
of Grose J. in Fashy v. Freeman 
(1789) 3 T. R. 61, 1 R. R. &6i. 
636, and 2 Sm. L. 0. 

(w) By Lord Eldon in Evans v. 
Bjt!A?«e//(1801)6Vos. 174, 182, 186, 


6 R. R. 245, 261, 266. 

(«) 9 Geo. rV. c. 14, s. 6. 

(o) Sic. It is believed that the 
word “credit’^ was accidentally 
transposed, so that the true read- 
ing would be “obtain money or 
goods upon credit:’^ see Lydev. 
Barnard (1836) 1 M. & W. 101, per 
Parke B. Other conjectural emen- 
dations are suggested in his judg- 
ment and that of Lord Abinger. 
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This is something more stringent than the Statute of 
Frauds, for nothing is said* as in that statute, about the 
signature of a person ‘‘ thereunto lawfully authorized,” and 
it has been decided that signature by an agent will not 
do (jj). Some doubt exists whether the word ability ” 
does or does not extend the^ enactment to cases where the 
representation is not in the nature of a guaranty at all, 
but an affirmation about some specific circumstance in a 
personas affairs. The better*^ opinion seems to be that only 
statements really going to an assurance of personal credit 
arc within the statute (q). Such a statement is not the 
less within it, however, because it includes the allegation 
of a specific collateral circumstance as a reason (r). 

A more serious douUt is whether the enactment be now Quaere as 
practically operativb in England. The word action ” of under the 
course did not include a suit in equity at the date of the J^ro^^cts 
Act, and the High Court has succeeded to all (and in some • 
points more than all) Jie equitable jurisdiction and powers 
of the Court of Chancery. But that Court would not in a 
case of fraud, however undoubted its jurisdiction, act on 
the plaintiff’s oath against the defendant’s, without the 
•corroboration uf documents or other material facts ; and it 
would seem that in every case of this k’nd where the Court 
of Chancery had concurrent jurisdiction with the courts of 
common law (and it is difficult to assign any where it had 
not). Lord Tenterden’s Act fe how superseded by this rule 
of evidence or judicial prudence. 

There still remain tho questions which arise in the case Misrepre- 

Api JIT i. J. £ SOUtflitlOllS 

01 a false representation made by an agent on account oi made by 

• agents. 

(jt?) Swift y. Jewsimy {187 i) “Ex, Gnrnoy B. And see JBuJiop v. 

Oh. L. R. 9 Q. B. 301, 43 L. J, Balkis CwisoUdated Co, (1890) 25 
Q. B. 66. Div. 512, 69 L. J. Q. B. 666. 

{q) Parke and Alderson BB. in (r) Swann v. Fhillipa (1838) 8 A. 

Lyde v. Barnard (1836) note (o) : & E. 467. 

contra Lord Abinger C. B. and 

T 2 
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his principal. Bearing in mind that reckless ignorance is 
equivalent to guilty knowledge, we may state the alterna- 
tives to he considered as follows : — 


The principal knows the representation to he false and 
authorizes the making of it. Here the principal is clearly 
liable ; the agent is or i^ not liable according as he does 
not or does himself believe the representation to be true. 

The principal knows the contrary of the representation 
to be true, and it is mado^by the agent in the general 
course of his employment but without specific authority. 

Here, if the agent does not belidve .his representation to 
be true, he commits a fraud in the course of his employ- 
ment and for the principal’s purposes, and, according to 
the general rule of liability for the ;icts and defaults of an 
agent, the principal is liable (s). , 

If the agent does believe the representation to be true, 
there is a difliculty ; for the agent has not done any wrong 
and the principal has not authorized any. Yet the other 
party’s damage is the same. That he may rescind the 
contract, if ho ^ has been misled into a contract, may now 
be taken as settled law (^). But what if there was not 
any contract, or rescission has become imppssible ? Has , 
he a distinct ground of action, and if so, how P Shall we 
say that the agent had apparent authority to pledge the 
belief of his jirincipal, and therefore the principal is liable ? 
in other words, that the prinqipal holds out the agent as 
having not only authority but sufficient information to 
enable third persons to deal with the agent as they would 


(s) Parke B., 6 M. & W. 373. 

{t) See Principles of Contract, 
652. In Conifoot v. Fowhe, 6 M. 
& W. 368, it is diflficult to sup- 
pose that as a matter of fact^tho 
agent’s assertion can have been 
otherwise than reckless : what was 
actually decided was that it was 


misdirection to tell the jury with- 
out qualifLcatiou ‘ ‘ that the repre- 
sentation made by the agent must 
have tlie same effect as if made 
by the plaintiff himself : ” the 
defendant’s plea averring fraud 
without qualification. * 
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with the principal ? Or shall we say, less artificially, that 
it is gross negligence to withhold from the agent informa- 
tion so material that for want of it ho is likely to mislead 
third persons dealing with tlie principal through him, and 
such negligence is justly deemed equivalent to fraud? 
Such a thing may certainly done with fraudulent pur- 
pose, in the hope that the agent will, by a statement im- 
perfect or erroneous in that very particular, tliough not so 
to his knowledge, deceive* ^he other party. Now this 
would beyond question l)o actual fraud in the principal, 
with the ordinar}'' consoquePises («). If* the same thing 
happens by inadvertence, it seems inconvenient to treat 
such inadvertence as venial, or exempt it from the like con- 
sequences. Wethink^therefore, that an action lies against 
the principal ; whether properly to be described, under 
common law forms of pleading, as an action for deceit, or 
as an analogous but special action on the case, there is no 
occasion to consider (.;•). 

On the other hand an honest and prudent agent may 
say, ‘‘ To the best of my own belief such and such is the 
case,” adding in expi'ess terms or by other clear indication 
— “ but I have no information from my principal.” Here 
there is no gi-ound for complaint, the other party being 
fairly put on inquiry. 

If the principal does not expressly authorize the repre- 
sentation, and does not know the contrary to be true, but 
the agent does, the representation being in a matter within 
the general scope of his authority, the principal is liable as 

(m) Admitted by all tlie Barons eludes this. • 

in Cornfoot v. Fowke ; Parke, 6 {x) The decision of tho House of 

M. & W. at pp. 3G2, 374, Rolfc at Lords in J)(rry v. Feek (1889) 14 
p. 370, Aldorson at p. 372. The tApp. Ca. 337, 68 L. J. Ch. 864, 
broader view of Lord Abingrer’s tends however to make this opinion 
dissenting judgment of course in- less probable. 


Liability 
■of corpo- 
rations 
herein. 
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he would be for any other wrongful act of an agent about 
his business. And as this liability is not founded on any 
personal default in the principal, it equally holds when the 
principal is a corporation {y). It has been suggested, but 
never decided, that it is limited to the amount by which 
the principal Jias profited through the agent’s fraud. The 
Judicial Committee have held a principal liable who got 
no profit at all (s). 

But it seems to be still ar^ug,ble that the proposed limi- 
tation holds in the case of the defendant being a corpora- 
tion (aj), though it has beon..disregarded in at least one 
comparatively early decision of an English superior court, 
the bearing of which on this point has apparently been 
overlooked (?>). XJlpian, on the other hand, may^be cited 
in its favour (c). 


Reason of 
an appa- 
rently 
hard law. 


The hardest case that can be put for the princij)al, and by 
. no means an impossible one, is .that the principal authorizes 


{y) BarwieJey, English Joint Stock 
Bank (1867) Ex. Ch. L. R. 2 Ex. 
259, 36 L. J. Ex. 1<^7 ; 3[ackayY, 
Commercial Bank of New Bmmtoick 
(1874) L. R. 5 P. 0. 394, 43 L. J. 
P. 0. 31 ; Swire v. Francis (1877) 3 
App. Ca. 106, 47 L. J". P. 0. 18 
(J. C.) ; Nouldsworth y* City of 
Glasgow Bank (1880) Sc. 6 App. 
Ca. 317. ^co pp. 85, 86, above. 

(») Swire v. Francis^ last note. ^ 
" \a) Lord Cranworth in Western 
Bank of Scotland v. Addie (1867) 
L. B. 1 Sc. & D. at pp^ 166, 167. 
Lord Chelmsford’s language is 
much more guarded. 

(5) Benton v.* G. N. E. Co, (1866) 
p. 269, above. No case could bo 
stronger, for (1) the defendant mis 
a corporation ; (2) there was no* 
active or intentional falsehood, but 
the mere negligent continuance of 


an announcement no longer true ; 
(3) the corporation derived no pro- 
fit. The point, however, was not 
discussed. 

(<?) D. 4. 3, do dolo male, 15 § 1. 
Sed an in munici|pes de dolo detur 
actio, dubitatur. Et puto ex suo 
quidem dolo non posse dari, quid 
enim municipes dolo faccre pos- 
sunt? Sed si quid ad eos por- 
yenit ex dolo comm qui res oomm 
administrant, puto dandam. The 
Roman lawyers adhered more 
closely to the original conception 
of moral fraud as the ground of 
action than our courts have done. 
The actio de dolo was famosa^ and 
was never an alternative remedy, 
but lay only when there was no 
other (si do his rebus alia actio non 
erit), D. h, t, 1. 
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a specific statement which he believes to he true, and 
which at the time of giving* the authority is true ; before 
the agent has executed his authority the facts are mate- 
rially changed to the knowledge of the agent, but unknown 
to the principal ; the agent conceals this from the principal, 
and makes the statement as origjinally authorigod. But the 
case is no harder than that of a manufacturer or carrier 
who finds himself exposed to heavy damages at the suit of 
an utter stranger by reason b# the negligence of a servant, 
although he has used all diligence in choosing his servants 
and providing for the careful, direction of* their work. The 
necessary and sufficient condition of the master’s responsi- 
bility is that the act or default of the servant or agent 
belonged to the class^of acts which he was put in the 
master’s place to (Jo? and was committed for the master’s 
purposes. And ^‘no sensible distinction can be drawn 
between the case of fraud and the case of any other wrong.” ^ 

The authority of Barwick v. English Joint Stock Bank [d) * 
is believed, notwithstanding the doubts still sometimes 
expressed, to be conclusive. 

II . — Slander of Title, 

The wrong called Slander of Title* is in truth a special Slander of 
variety of deceit, which differs from the ordinary type in 
that third persons, not the plaintiff Tiimself, are* induced 
by the defendant’s falsehood 4o act in a manner causins* 
damage to the plaintiff. Notwithstanding the current 
name, an action for this cause is not hke an action for 
ordinary defamation; it is “an action on the case for 
special damage sustained by reason of the ^speaking or 
publication of the slander of the plaintiff’s title ” (e). Also 

• 

{d) L. R. 2 Ex. 259, 266. Soper (1836) 3 Bing. N. 0. 371 ; 

(e) Tindal 0. 3., Xalachy v. Bigdow L. 0. 42, 62. 
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the wrong is a malicious one in the only proper sense of 
the word, that is, absence of* good faith is an essential 
condition of liability (/) ; or actual malice, no less than 
special damage, is of the gist of the action. 


Recent This kind of action is not frequent. Formerly it 
of the appears to* have been applied only to statements in dis- 

pnnciple. paragement of the plaintiff’s title to real property. It is 
now understood that the sa<Tie reason apjilies to the pro- 
tection of title to chattels, and or exclusive interests analo- 
gous to property though not property in the strict sense, 
like patent rights and copyright. But an assertion of title 
made by way of self-defence or warning in any of these 
matters is not actionable, though the claim be pistaken, 
if it is made in good faith (< 7 ). In America the law has 
been extended to the protection of inchoate interests under 
^ an agreement. If A. has agreed to sell certain chattels to 
•B., and 0. by sending to A. a^ false telegram in the name 
of B., or by other wilfully false representation, induces A. 
to believe that B. does not want the goods, and to sell to 
0. instead, B. has ^n action against C. for the resulting 
loss to him, and it is held to make no difference that the 
original agreement was not enforceable for want of satisfy- 
ing the Statute of Frauds (h), 

A disparaging statement concerning a man’s title to use 
an invention, design, or trade name, or his conduct in the 
'Iffiatter of a contract, may amount to a libel or slander on 


{/) Malseyy. Brotherhood (1881 
19 Ch. Div. 386, 61 L. J. Ch. 233, 
confirming previous authorities. 

(y) fFren v. fVeild (1869) L. R. 
4 Q. B. 730, 38 L. J. Q. B. 
327 ; Halsey v. Brotherhood^ sup^a 
(patent; in Wr&n v. Weild th^ 
action is said to be of a new 
kind, but sustainable with proof of 


malice) ; Steward v. Young (1870) 
L, R. 5 0. P. 122, 39 L. J. 0. P. 
85 (title to goods) ; JDichs v. Brooks 
(1880) 15 Ch. D. 22, 49 L. J. Ch. 
812 (copyright in design), see 19 
Ch. D. 391. 

(A) Benton v. Bratt (1829) 2 
Wend. 385 ; Bice v. Manley (1876) 
66 N. Y. (21 Siokols) 82. 
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him in the way of his business : in other words the special 
wrong of slander of title may be included in defamation, 
but it is evidently better for the plaintiff to rely on the 
general law of defamation if he can, as thus he escapes the 
troublesome burden of proving malice (i). 

It has been held in Massaehi^setts that if has exclu- 
sive privileges under a contract with B., and X. by pur- 
posely misleading statements or signs induces the public 
to believe that X. has the sgTiHe rights, and thereby diverts 
custom from A., X. is li?ible to an action at the suit of 
A. (/•). In that case therdofendants, who wore coach owners, 
used the name of a hotel on their coaches and the drivers’ 
caps, so as to suggest that they were authorized and 
employ^ by the hotel|:eepor to ply between the hotel and 
the railway statiqp ; and there was some evidence of 
express statements by the defendants’ servants that their 
coach was the regular coaoh.-^’ The plaintiffs were the . 
coach owneirs in fact authorised and employed by the hotel. 
The Court said tliat the defendants were free to compete 
with the plaintiffs for the carriage of passengers and goods 
to that hotel, and to advertise their intention of so doing 
in any honest way ; but they must not falsely hold them- 
selves out as having the patronage of , the hotel, and there 
was evidence on which a jury might well find such holding 
out as a fact. The case forms, by tho nature of its facts, 
a somewhat curious link between the general law of false 
representation and the special rules as to the infringement 
of rights to a trade mark or trade name (1), No English 

(i) Soe ThovhyU Cattle Food Co, held to have drawn too sharp a 
V. Massam (1879) 14 Ch. Div. 763 ; distinction, and to have laid down 
Dicks V. Brooks, last note but one. too nan’ow a measure of damages, 

[k) Marsh v. Billings (1851) 7 ar^ a new trial was ordered. It 
Cush. 322, and Bigelow L. C. 59. Vas also said that actual damage 

(Q The instructions given at the need not bo proved, sed qu, 
trial (Bigelow L. 0. at p. 63) were 
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Trade 

marks 

trade 

names 


# 

case muoli like it has been met with: its peculiarity is that 
no title to any property or to & defined legal right was in 
question. The hotelkeeper could not give a monopoly, but 
only a sort of preferential comity. But this is practically 
a valuable privilege in the nature of goodwill, and equally 
capable of b^ing legally recognized and protected against 
fraudulent* infringement. Goodwill in the accustomed 
sense does not need the same kind of protection, since it 
exists by virtue of some expte^s contract which affords a 
more convenient remedy. Some*years ago an attempt was 
made, by way of* analogy ta .slander of title, to set up an 
exclusive right to the name of a house on behalf of the 
owner as against an adjacent owner. Such a right is not 
known to the law {ni). 


The protection of trade marks and trade names was 
originally undertaken by ^he courts on the ground of 
‘ preventing fraud (n). But the'right to a trade biark, after 
being more and more assimilated to proprietary rights (o), 
has become a statutory franchise analogous to patent rights 
and copyright {p ) and in the case of a trade name, 
although the use of a similar name cannot be complained 
of unless it is showigt to have a tendency to deceive cus- 
tomers, yet the tendency ft enough ; the plaintiff is not 
bound to* prove any fraudulent intention or even negligence 
against the defendant {q), ^The wrong to be redressed is 


(m) Pay v. Prownrigg (1878) (re- 
vershtg Malins V.-O.) 10 Ch, Div. 
294, 48 L. J. Oh. 173. 

(«) See j)er Lord Blackburn, 8 
App. Ca. at p. 2(9 ; Lord Westbury, 
L. R. 5 H. L. at p. 522 ; Mcllish 
L. J., 2 Ch. D. at p. 463. ^ 

(o) Singer Manufacturing Co. v.* 
Wilson (1876) 2 Ch. D. 434, per 
Jessel M. R. at pp. 441-2; James 


L. J. at p. 451 ; Mollish. L. J. at 
p. 454. 

( p) Patents, Designs, and Trade 
Marks Act, 1883, 46 & 47 Vict. 
0. 67. 

(^) Kendriks v. Mmtagu (1881) 
17 Oh. Div. 638, 60 L. J. Oh. 456; 
Singer Manufacturing Go. v. Loog 
(1882) 8 App. Oa. 15. 
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conceived no longer as a species of fraud, but as being 
to an incorporeal franchise'what trespass is to the pos- 
session, or right to possession, of the corporeal subjects of 
property. We therefore do not pursue the topic here. 


III . — Malidoiis Prosecution^and Abuse of Process. 

Wo have here one of the few cases in which proof of Malicious 
evil motive is required to coij^plete an actionable wrong, 

‘‘ In an action for malicioai's prosecution the plaintiff has 
to prove, first, that he 'SYa^s innocent and that his innocence 
was pronounced by T:he tribunal before which the accusa- 
tion was made ; secondly, that there was a want of reason- 
able and. probable cause for the prosecution, or, as it may 
be othej^ise stated, that the circumstances of the case 
were such as to be* in the eyes of the judge inconsistent 
with the existence of reasonable and probable cause (r) ; 
and, lastly,# that the proceedings of which ho complains ' 
were initiated in a maiicious spirit, that is, from an indirect 
and improj)er motive, and not in furtherance of justice («). 

And the plaintiff’s case fails if his proof lails at any o'no 
of these points. So the law has been Aeflned by a recent 
judgment of the Court of Appeal, confirmed by the House 
of Lords. It seems needless forjtho purposes of this work 
to add illustrations from earlier authorities. 

It is no excuse for the defendant that he instituted the 


(r) The facts have to be found 
b 7 the jury, but the inference that 
on those facts there was or was 
not reasonable and probable cause 
is not for the jury but for the 
Court : cp. the authorities on false 
imprisonment, i)p. 197 — 203, above. 

{s) Bowen L. J., Abrath v. N. JS. 
ja. Co. (1883) U Q. B. Div. 440, 
465, 62 L. J. Q. B. 620 : the deci- 


sion of tho Court of Appeal was 
affirmed II. L. (1886) 11 App. 
Ca. 247, 65 L. J. Q. B, 457. A 
plaintiff who, being indicted on 
the prosecution com|»lained of, has 
been found not guilty on a defect 
in ^ho indictment (not now a pro- 
l^ble event) is sufficiently innocent 
for tliis purpose : Wicks v. Fentham 
(1791) 4 T. B. 247, 2 R. R. 374. 
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Malicious 
civil pro- 
ceediugs. 


prosecution under the order of a Court, if the Cour^i was 
moved by the defendant’s false evidence (though not at his 
request) to give tliat order, and if the proceedings in the 
prosecution involved the repetition of the same falsehood. 
For otherwise the defendant would be allowed to take 
advantage of his own fraud upon the Court which ordered 
the prosecution (t). 

As in the case of deceit, and for similar reasons, it has 
been doubted whether an aciito for malicious prosecution 
will lie against a corporation. It seems, on principle, that 
such an action w.ill lie if tlxQ wrongful act was done by a 
servant of the corporation in the course of his employment 
and in the company’s supposed interest, and it has been so 
held {i () ; but there are 'dicta to the contrary (j['\ and in 
particular a recent emphatic opinion of Lord Bram- 
well’s {[/), which, however, as pointed out by some of his 
colleagues at the time (s), was extra-judicial. 


Generally spealdng, it is not an actionable wrong to 
institute civil proceedings without reasonable and probable 
cause, even if malice be proved. For in contemplation of 
law the defendant who is unreasonably sued is sufficiently 
indemnified by a judgment in his favour wtich gives him 
his costs against the plaintiff («). And special damage 


(<) I'UzjoTin V. Mackinder (Ex. Ch. 
i«61) 9 0. B. N. S. 505, 30 L. J? 
C. P. 257 {diss. Bluckbiirn and 
Wi^btinan JJ.). 

(««) Edwards v. Midland Mail. Co. 
(1880) 6 Q. B. D. 287, 50 L. J. 
Q. B. 281, Fr^J. 

(a;) See the judgment in the case 
last cited. ^ 

(y) 11 App. Ca. at p. 250. • 

( 2 ) Lord Fitzgerald, 11 App. 
Ca. at p. 244 ; Lord Selbomc at 


p. 256. 

(a) It is common knowledge that 
tbo costs allowed in an action are 
hardly ever a real indemnity. The 
true reason is that litigation must 
end somewhere. If A. may suo 
B. for bringing a vexatious action, 
then, if A. fails to persuade the 
Court that B.’s original suit was 
vexatious, B. may again sue A. 
for bringing this latter action, and 
so ad infinitum. 
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beyond tbe expense to whicli he has been put cannot well 
be so connected with the siiit as a natural and probable 
consequence that the unrighteous plaintifP, on the ordi- 
nary principles of liability for indirect consequences, will 
be answerable for them (6). “In the present day, and 
according to our present law, J:he bringing. of an ordi- 
nary action, however maliciously, and howoveiT great the 
want of reasonable and probable cause, will not support a 
subsequent action for malicious prosecution (c). 

But there are proceedfiigs which, though civil, are not 
ordinary actions, and fail wjihin the reason of the law 
which allows an action to lie for the malicious prosecution 
of a criminal charge. That reason is that prosecution on 
a charge “ involving either scandal to reputation, or the 
possible loss of libgrty to the person ” (d), necessarily and 
manifestly imports damage. Now the commencement of 
proceedings in bankruptcy against a trader, or the analogous ^ 
process of jI petition to wind up a company, is in itself a * 
blow struck at the credit of the person or company whose 
affairs are thus brought in question. Therefore such a 
proceeding, if instituted without reasonable and probable 
cause and with malice, is an actionable wrong (e). Other 

{b) See the fuU exposition in the to the distinction by which the 
Court of Appeal in Quartz Hilt ailthoriticS he relies on are ex- 
Gold Mining Co. v. Egrc (1883) idained, 

11 Q. B. Div. 674, 52 L. J. Q. B. (<0 11 ft. B. Div. 691? 

488, especially the judgment of^ ^ (e) Quartz mil Gold Mining Co. y. 
Bowen L. J. Eyre (1883) note (^). The contrary 

{c) Bowen L. J., 11 Q. B. D. at opinions expressed in Johnson y. 

p. 690. There has been a contrary Emerson (J871) L. R. 6 Ex. *329, 

decision in Vermont: Chsson v. 40 L. J. Ex. 201, with reference 

Staples (1869) 42 Vt. 209 ; 1 Am. to proceedings under the Bank- 

Rep. 316. We do not think it is ruptcy Act of 18i9, are disap- 

generally accepted in other juris- proved: under the old bankruptcy 

dictions ; it is certainly in accord- la^ it was well settled that an 

anoo with the opinion expressed dotion might be brought for ma- 

by Butler in his notes to Co. Lit. licious proceedings. 

161 a, but Butler does not attend 
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racy. 


similar exceptional cases were possible so long as there 
were forms of civil process “commencing with personal 
attachment ; but such procedure has not now any place in 
our system ; and the rule that in an ordinary way a fresh 
action does not lie for suing a civil action without cause 
has been settled and accepted for a much longer time (/). 
In common law jurisdictions where a suit can be commenced 
by arrest of the defendant or attachment of his property, 
the old authorities and distiwtipns may still be material {g). 
The principles are the same as id actions for malicious pro- 
secution, miitatismiitandis : j^lius an action for maliciously 
procuring the plaintiff to be adjudicated a banlcrupt will not 
lie unless and until the adjudication has been set aside (A). 

Probably an action will lie for bringing and prosecuting 
an action in the* name of a third person maliciously (which 
must mean from ill-will to the defendant in the action, 
and without an honest belief that the proceedings are or 
* will be authorized by the nominal plaintiff), and without 
reasonable or probable cause, whereby the party against 
whom that action is brought sustains damage; but cer- 
tainly such an action does not lie without actual damage {i), 

lY. — OtJwr Maliciom W-rongs/ 

The modem action for maheious prosecution has taken 
the place of the old writ of conspiracy and the action on 
the case grounded thereon (Z*), out of which it seems to 
Jiave developed. Whether Conspiracy is known to the law 
as a substantive wrong, or in other words whether two or 
more persons can eier be joint wrong-doers, and liable to 

(/) Siwile or Savill y. Jtohrts R. 4 Oal. 683. 

(1698) .1 Ld. Baym. 374, 379 ; 12 (A) Metropolitan Bank v. BooUy 

Mod. 208, 210, and also in 6 Mod., (1885) 10 App. Oa. 210, 54 L. J. 
Salkeld, and Oarthew. ^ Q. B. 449. 

(y) See Cooley on Torts, 187. Al (t) Cotterell v. Jonet (1861) 11 
to Britisli India, see Chunder 0. B. 713, 21 L. J. 0. P. 2. 

Moy V. ishama Soondari JDehi^ T. L. {k) P. N. B. 114 D. sqq. 



CONSPIRACY, ETC. 

an adbion as such, by doing in execution of a previous 
agreement something it would not have been unlawful for 
them to do without such agreement, is a question of mixed 
history and speculation not wholly free from doubt. It 
seems however to be now settled for practical purposes that 
the conspiracy or “ confederation ” is only matter of in- 
ducement or evidence (/). a rule it is the damage 

wrongfully done, and not the conspiracy, that is the gist 
of actions on the case for congpiraoy ” (m), “ In all such 

cases it will be found that ’there existed either an ultimate 
object of malice or wrongs or wrongful mep,ns of execution 
involving elements of injury to the public, or at least 
negativing the pursuit of a lawful object Either the 
wrongful acts by which the plaintiff has suffered were such 
as one p!^?son could not comnodt alone (o), say a riot, or 
they were wrongful because malicious, and the malice is 
proved by showing that they \^ere done in execution of a 
concerted design. In the singular case of Gregory v. Duke 
of Brunstcick {p) the dbtion was in effect for hissing the 
plaintiff off the stage of a theatre in pursuance of a 
malicious conspiracy between the defendants. The Court 
were of opinion that in point of law the conspiracy was 
material only ^s evidence of malice, but that in point of 
fact there was no other such evidence,) and therefore the 
jury were rightly directed that without proof of it the 
plaintiff’s case must fail. 

“ It may be true, in point df law, that, on the declaration 
as framed, one defendant might be convicted though the 


(?) Mogul Stemmhip Oompmy v. 
McGregor, ’92, A. 0. 25, in H. L. 

(m) Bowen L. J. in S.C. in 0. A. 
(1889) 23 Q. B. Div. at p. 616. 

(n) Lord Eiold, ’92, A. 0. at 

p. 62 . 

(o) “There are some forms of 
^njnry which can only he effected 


by the combination of many [per- 
sons] ” : Lord Hannen, ’92, A. 0. 
at p. 60. 

(p) 6 Man. & Gr. 205, 953 (1844). 
Hie defendants justifiod in a plea 
whicdi' has the merit of being 
amusing. 
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other were acquitted ; hut whether, as a matter of f adt, the 
plaintiff could entitle himself to a verdict against one alone, 
is a very different question. It is to bo borne in mind that 
the act of hissing in a public theatre is, xmym facie^ a law- 
ful act ; and oven if it should be conceded that such an 
act, though done mthout concert with others, if done from 
a malicious motive, might furnish a ground of action, yet 
it would be very difficult to infer such a motive from the 
insulated acts of one pej^on unconnected with others. 
Whether, on the facts capablef of proof, such a case of 
malice could be . made out against one of the defendants, 
as, apart from any combination between the two, would 
warrant the expectation of a verdict against the one alone, 
was for the consideration of the plaintiff’s counsel ; and, 
Avhen he thought proper to rest his 'case wholly o'n proof of 
conspiracy, we think the judge was "well warranted in 
treating the case as one <in which, unless the conspiracy 
wore established, there was no ground for saying that the 
plaintiff was entitled to a verdict ; dlid it would have been 
unfair towards the defendants to submit it to the jury as a 
case against one of ^ the defendants to the exclusion of the 
other, when the attention of their counsel had never been 
called to that view of the case, nor had ahy opportunity 
[been?] given them to advert to or to answer it. The 
case proved was, in fact, a case of consiuracy, or it was no 
case at all on which the jury could properly find a verdict 
•for the ijlaintiff ” (^). 

Soon after this case was dealt with by the Court of 
Common Pleas in'- England, the Supreme Court of New 
York laid it down (not without examination of the earlier 
authorities)' that conspiracy is not in itself a cause of 
action (r) . , 

< 

{q) PcrOoltman J., 6 Man, & Gr. (r) JTutchins v. Jlutehins (1846) 
at p. 969. 7 Hill 104, and Bigelow L. 0. 207. 

Soo Mr. Bigelow’s note thereon. 
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In* 1889 the question was raised in a curious and 
important case in this country. The material facts may, 
perhaps, be fairly summarized, for the present purpose, as 
follows : — A., B., and 0. were the only persons engaged 
in a certain foreign trade, and desired to keep the trade in 
their own hands. Q. threatened, and in fact commenced, 
to compete with them. A., B., and C. thereupon agreed 
to offer specially favourable terms to all customers who 
would agree to deal with themselves to the exclusion of Q. 
and all other competitors* outside the combination. This 
action had the effect of driving Q. out of the market in 
question, as it was intended to do. It was held by the 
majority of the Court of Appeal, and unanimously by the 
House of Lords, that A., B., and 0. had done nothing 
which would have been unlawful if done by a single 
trader in his own sole interest, and that their action did not 
become unlawful by reason of b^ing undertaken in concert 
by several p ersons for a common interest. The agreement • 
was in restraint of traae, and could not have been enforced 
by any of the parties if the others had refused to execute 
it, but that did not make it punishable or wrongful (6*). 

It is possible, however, that an agreement of this kind 
might in some cases be held to amount to an indictable 
conspiracy on the ground of obvious and excessive public 
inconvenience (^). At the same time, even if thi^ be ad- 
mitted, it would not be easy for a court to say beforehand 


(«) Mogul Steamship Company v. 
McGregor (1889) 23 Q. B. Div. 698, 
68 L. J. Q. B. 4G6 (dise. Lord 
Esher M. R.) ; in H. L. ’92, A. 0. 
25, 61 L. J. Q. B. 295. Lord 
Esher was apparently prepared to 
hold that whenever A. and B. 
make an agreement which, as be- 
tween themselves, is void as in 
restraint of trade, and C. suffers 
P. 


damage as a proximate conse- 
quence, A. and B. are wrongdoers 
as against Cf. This is clearly nega- 
tived by the decision of the House 
of Lords, see the opinions of Lord 
Halsbury L. C., Lord Watson, 
Lord Bramwell, and Lord Hannen. 

•(#) Bowen L. J., 23 Q. B. Div. 
at p. 618. 


U 
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Malicious 
inter- 
ference 
with one’s 
occupa- 
tion, 


how far any particular trade combination was likely to 
have permanently mischievoue results (w). 


There may be other malicious injuries not capable of 
more specific definition “ where a violent or malicious act 
is done to a man's occupation, profession, or way of getting 
a livelihood’’; as where ^he plaintiff is owner of a decoy 
for catching wild fowl, and the defendant, without enter- 
ing on the plaintiff’s land,^y;ilfully fires off guns near to 
the decoy, and frightens wild iwl away from it(.^). Not 
many examples of the kind ar^ to be found, and this is 
natural ; for they have to be sought in a kind of obscure 
middle region where the acts complained of are neither 
wrongful in themselves ^as amounting to trespass against 
the plaintiff or some third person (y), nuisaifee (s), or 
breach of an absolute specific duty, n6r yet exempt from 
search into their motives^as being done in the exercise of 
common right in the pursuit, of a man’s lawful occupation 
or the ordinary use of his property More competition 
carried on for the purpose of gain, not out of actual malice, 
and not by unlawful means, such as molestation or intimi- 
dation, is not actionable, even though it be intended to 
drive a rival trader out of the field, and pioduce that re- 
sult (ft). ‘‘Thepohoy of a our law, as at present declared 
by the legislature, is against all fetters on combination and 
competition unaccompanied by violence or fraud or other 


(u) Fry L. J., 23 Q. B. Div. at 

p. 628. 

(x) Carrington v. I^glor (1809) 
11 East 671, following Keeble v. 
Jlickeringill (1705) ih. 573 in notis, 
where see Holt’s judgment. And 
see Lord Field’s opinion in Mogul 
Steamship Company v. McGregor, 
’92,' A. 0. 25, 51. 

(y) TarUton v. McGawUy, Peake 


270, 3 R. R. 689 : the defendant’s 
act in firing at negroes to prevent 
them from trading with the plain- 
tiff’s ship was of course unlawful 
per 8e» 

{z) Cp. Ihhotson v. Feat (1865) 
3 H. & C. 644, 34 L. J. Ex. 118. 

(«) See p. 135, above. 

(5) Mogul Steamship Company v. 
McGregor, above. 
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like iftjurious acts ” (c). Beyond generally forbidding the 
use of means unlawful in themselves, the law does not 
impose any restriction upon competition by one trader 
with another with the sole view of benefiting himself. A 
different question would arise if there were evidence of an 
intention on the defendant’s part to injure the plaintiff 
without benefiting himself. thus, if several persons 
agree not to deal at all with a particular individual, as this 
could not, under ordinary circumstances, benefit the persons 
so agreeing Driving public performer off the stage 
by marks of disapprobation which proceed not from an 
honest opinion of the demerits of his performance or per- 
son, but from private enmity, is, as we have just seen, a 
possible but doubtful instance of . this sort of wrong (e). 

Holt put the case of a ^lioohnaster frightening away chil- 
dren from attendande at a rival school (/). It is really on contract, 
the same principle that an action has been held to lie for 
maliciously (that is, with the design of injuring the plain- 
tiff or gaining some advantage at his expense) procuring 
a third person to break his contract with the plaintiff, and 
thereby causing damage to the plaintiff {(/) - The precise 
extent and bearing of the doctrine are discussed in the 
final chapter of this book with reference to the difiioultios 
that have been felt about it, and oxj)rossed in dissenting 
judgments and elsewhere. Those difficulties (I submit and 
sliall in that place endeavour to prove) either disappear or 
aro greatly reduced when the cause of action is considered « 
as belonging to the class in which malice, in the sense of 
actual ill-will, is a necessary element. • 

(c) Fry L. J., 23 Q. B. Div. at * (/) Keehh v. Hicheringilli note 
p. 628. {x) last page. • 

(«?) Lord Hannon in ' Mogul (g) Zwnleg v, Ggo (1863) 2 E. & 

Steamship Company v. McGregor, B. q 216, 22 L. J. Q. B. 463 ; 
above. Ihowen v. Mall (1881) 6 Q. B. Div. 

(e) Gregory v. Duke of Bruns* 333, 60 L. J. Q. B. 305. 
wich, supra, p. 287. 

u 2 
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' WRONGS OP FRAUD AND MALICE. 

Q-enerallj speaking/ every wilful interference wifli tte 
exercise of a franchise is actionable without regard to the 
defendant’s act being done in good faith, by reason of a 
mistaken notion of duty or claim of right, or being con- 
sciously wrongful. “If a man hath a franchise and is 
hindered in the enjoyment thereof, an action doth lie, 
which is an action upon ^he'case ” (h). But persons may 
as public officers be in a quasi-judicial position in which 
they will not be liable for*- an honest though mistaken 
exercise of discretion in rejecting a vote or the like, but 
will be liable for a wilful and cpnscious, and in that sense 
malicious, denial of right («). In such oases the wrong, if 
any, belongs to the class we have just been considering. 

The wrong of maintenance, or Q.iding a party in litiga- 
tion without cither interest in the suit, or lawful cause of 
kindred, affection, or charity for aiding him, is akin to 
malicious prosecution and other abuses of legal process ; 
but the ground of it is not so much an independent wrong 
as particular damage resulting from “a wrong founded 
upon a prohibition by statute ” — a series of early statutes 
said to bo in affirmation of the common law — “ which 
makes it a criminal act and a misdemeanor" (k). Hence 
it seems that a corporation cannot be guilty of mainte- 
nance {k). Actions for maintenance are in modern times 
rare though possible (1 ) ; and the decision of the Court of 
Appeal that mere charity, ^with or without reasonable 
ground, is an excuse for maintaining the suit of a 
stranger (m), does not tend to encourage them. 

[h) HoltO. J. mAshhyY. Wldte, {h) Lord Selbome, Metrop, Bank 
at p. 13 of tl)e special report first v. Booley (1886) 10 App. Oa. 210, 
printed in 1837. The action was 218, 64 L. J. Q. B. 449. 

on the case merely because tre8]|?a8S (Q Bradlaugh y. Newdegate (1883) 
would not lie for the infringement 11 Q. B. D. 1, 62 L. J. Q. B. 464. 
of an incorporeal right of that kind. (m) Harris v. Brisco (1886) 17 

(i) Tozer v. Child (1867) Ex. Ch. Q. B. Div. 604, 66 L. J. Q. B. 423. 
7 E. & B. 377, 26 L. J. Q. B. 161. 
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CHAPTER IX. 

WRONGS TO POSSESSION*AND PROPERTY. 

I. — Duties regarding Property generally. 

Every kind of intermeddling with anything which is the Absolute 
subject of property is a wrong unless it is either autho- r^^pe^t 
rized by some person entitled to deal with the thing in 
that particular way, or justified \y authority of law, or 
(in some oases hut by no means generally) excusable on 
the ground that it is done under a reasonable though mis- 
taken supposition of lawful title or authority. Broadly 
speaking, we^touch the property of others at our peril, and : 
honest mistake in acting for our own interest {a)y or even 
an honest intention to act for the benefit of the true 
owner ( 6 ), will avail us nothing if we transgress. 

A man may be entitled in divers ways to deal with Title, jus- 
property moveable or immoveablp, and® within a wider or 6x0118^^’ 
narrower range. lie may be an owner in possession, with 
indefinite rights of use and dominion,* free to give or to 
sell, nay to waste lands or dcstaroy chattels if such be his ... 
pleasure. He may be a possessor with rights either 
determined as to length of time, or undetermined though 
determinable, and of an extent which may vary from 
being hardly distinguishable from full dominion to being 
strictly limited to a specific purpose. It belongs to the 

(a) Hollins Y, Fowler 5) 'L.'R. (1*76) 1 Ex. D. 55, 45 L. J. Ex. 

7 H. L. 757, 44 L. J. Q. B. 169. 186 ; in trover, Hiort v. Bolt (1874) 

(5) In trespass, Kirh v. Gregory L. R. 9 Ex. 86, 43 L. J. Ex. 81. 
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Title 

dependent 
on con- 
tract. 


law of property to tell us what are the rights of owners 
and possessors, and by what acts in the law they may bo 
created, transferred, or destroyed. Again, a man may 
have the right of using property to a limited extent, and 
either to the exclusion of all other persons besides the 
owner or possessor, or concurrently with other persons, 
without himself being either owner or possessor. The 
definition of such rights belongs to that part of the law of 
property which deals with basements and profits. Again, 
ho may be authorized by law, for the execution of justice 
or for purposes of public safety ‘and .convenience, or under 
exceptional conditions for the true owner’s benefit, to 
interfere with property to which he has no title and does 
not make any claim. We have spen somewhat of this in 
the chapter of “ Qoneral Exceptions.’’, Again, he may be 
justified by a consent of the owner or possessor which does 
not give him any interest in the projperty, but merely 
excuses an act, or a scries of acts, that otherwise would be 
wrongful. Such consent is known as a licence. 

Title to property, and authority to deal with property 
in specified ways, are commonly conferred by contract or 
in pursuance of soipe contract. Thus it oftentimes depends 
on the existence or on the true construction of a contract 
whether a right of property exists, or what is the extent 
of rights admitted to exist. A man obtains goods by 
fraud and sells them to another purchaser who buys in 
good faith, reasonably supposing that he is dealing with 
the true owner. The fraudulent re-seller may have made 
a contract ^which the original seller could have set aside, as 
against him, on the ground of fraud. If so, he acquires 
property in the goods, though a defeasible property, and 
the ultimate purchaser in good faith has a good title. 
But the circumstances of the fraud may have been such 
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tliat*there was no true consent oil the part of the first 
owner, no contract at all, and no right of property what- 
erer, not so much as lawful possession, acquired hy the 
apparent purchaser. If so, the defrauder has not any 
lawful interest which he caii transfer even to a person 
acting in good faith and reasonably : and the ultimate 
purchaser acquires no manner of title, and notwithstanding 
his innocence is liable as a wrong-doer (c). Principles 
essentially similar, but affe6tgd in their application, and 
not unfrequently disguised, by the complexity of our law 
of real property, hold good of , dealings with land {d). 


Acts of persons dealing in good faith with an apparent Excep- 
owner ms^y be, and have been, protected in various ways pr^^otion 
and to a varying extent by different systems of law. Tlie 
purchaser from an apparent owner may acquire, as under in j?ood 
the coip.mon-law rule of sales in market overt, a better title 
than his vendor had L,or, by an extension in the same line, 
the dealings of apparently authorized agents in the way of 
sale or pledge may, for the security of cQjnmerce, have a 
special validity conferred on them, a& under our Factors 
Acts (<?) ; or one who has innocently dealt with goods 
which he is now unable to produce or I’estore [specifically 
may be held personally excused, saving the true owner^s 
liberty to retake the goods if he •can find them, and 
subject to the remedies ovea;*, if any, which may be avail- 
able under a contract of sale or a warranty for the 
person dispossessed by the true owner. Excuse of this 
kind is however rarely admitted, though much the same 

(c) JffollinsY. Fowler {IS7S) L. R. {d) See Filcherv. JHawHns (1871) 

7 H. L. 767, 44 L. J. Q. B. 169 ; JL. R. 7 Oh. 259, 41 L. J. Oh. 486. 

Cundt/ V. Lindsay (1878) 3 App. Ca. (e) Consolidated by the Factors 
469, 47 L. J. Q. B. 481. Act, 1889, 62 & 63 Viet. o. 46. 
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result may sometimes be arrived at on special tecKnioal 
grounds. 

The rights It would sGom that, apart from doubtful questions of 

title (which no system of law can wholly avoid), there 
^ the o^ight not to ho great difficulty in determining what 
^ wrong to property, and who is the person 
possessory, WToiiged. But in fact the common law does present great 
difficulties: and this because its remedies were bound, 
until a recent date, to mediewil forms, and limited by 
medieval conceptions. Theforins.of action brought not 
Ownership but Possession to the front in accordance with 
a habit of thought which, strange as it may now seem to 
us, found the utmost difficulty in conceiving rights of 
property as having full existence or being Capable of 
transfer and succession unless in close connexion with the 
physical control of somethijpg which could be passed from 
: hand to hand, or at least a , part of it deliwored* in the 
name of the whole (/). An owher in possession was 
protected against disturbance, but the rights of an owner 
out of possession were obscure and weak. To this day it 
continues so with regard to chattels. For many purposes 
the “ true owner ” of goods is the person, and only the 
person, entitled to /immediate possession. The term is a 
short and convenient one, and may be used without 
scruple, but on condition of being rightly understood. 
Kegularly the common laV/ protects ownership only 
through possessory rights and remedies. The reversion or 
reversionary interest of the freeholder or general owner out 
of possession is indeed well known to our authorities, and 

r 

(/) See Mr. E. W. Maitland’s divers profitable comparisons of the 
articles on “The Seisin of Chat- rules concerning real and personal 
tels ” and “The Mystcryof Seisin,” property will be found. 

L. Q. R. i. 324, ii. 481, where 
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by conveyancers it is regarded as a present estate or inte- 
rest. But when it has to be defended in a court of com- 
✓mon law, the forms of action treat it rather as the shadow 
oast before by a right to possess at a time still to come. 

It has been said that there is no doctrine of possession in 
our law. The reason of this ^pearance, an appearance 
capable of deceiving oven learned persons, is that posses- 
sion has all but swallowed up ownership ; and the rights 
of a possessor, or one ontft^p d to possess, have all but 
monopolized the very nanfh of property. There is a com- 
mon phrase in our books t^0,t possession is prima facie 
evidence of title. It would be less intelligible at first 
sight, but not less correct, to say that in the developed 
system of common law pleading and procedure, as it 
existed doWn to the middle of this century, proof of title 
was material only as evidence of a right to possess. And 
it must be remembered that although forms of action are 
no longer with us, causes of action are what they were, 
and oases may still occur where it is needful to go back to 
the vanished form as the witness and measure of subsist- 
ing rights. The sweeping protection given to rights of 
property at this day is made up by a number of theoreti- 
cally distinct ‘causes of action. The disturbed possessor 
had his action of trespass (in some special cases replevin) ; 
if at the time of the wrong done thg person er.titled to 
possess was not in actual legal possession, his remedy was 
detinue, or, in the developed system, trover. An owner 
who had neither possession nor the immediate right to 
possession could redress himself by a s;^eoial action on the 

case, which did not acquire any technical name. 

* 

Notwithstanding first appearences, then, the common Possession 
law has a theory of possession, abd a highly elaborated one. tention. 
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To discuss it fully would not be appropriate here (g ) ; but 
we have to bear in mind that it must be known who is in 
legal possession of any given subject of property, and who 
is entitled to possess it, before we can tell what wrongs 
are capable of being committed, and against whom, by 
the person having physical control over it, or by others. 
Legal possession does not necessarily coincide either with 
actual physical control or the present power thereof (the 
“ detention ’’ of Continentaltter^ninology), or with the right 
to possess (constantly called “ property ” in our books) ; 
and it need not have a rightful origin. The separation of 
detention, possession in the strict sense, and the right to 
possess, is both possible and frequent. A. lends a book to 
B., gratuitously and not* for any fixed time, and B. gives 
the book to his servant to carry home. ^ Here B?s servant 
has physical possession, better named custody or detention, 
^ but neither legal possession (h) nor tho right to jDossess ; 
* B. has legal and rightful possession, and the right to 
possess as against every one but A. ; while A. has not 
possession, but has a right to possess which he can make 
absolute at any moment by determining the bailment to 
B., and whieh the law regards for many purposes as if 
it were already absolute. As to an actual legal possession 
(besides and beyond mer6 detention) being acquired by 
wrong, the wrongful change of possession was the very 
substance of disseisin as to land, and is still the very sub- 
stance of trespass by taking and carrying away goods {de 

c 

(ff) See ** An Essay oifPosscBsion a stranger ; see Moore v. Rohinson^ 
in the Common Law * * by Mr. (now 2 B. & Ad. 817. The law about the 
Justice) R. Sj Wright and the custody of servants and persons in 
present writer (Oxford : Clarendon a like position has vacillated from 
Press, 1888). time to time, and has never been 

(7^) Yet it is not certain that defined as a whole, 
could not maintain trespass against 
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• i , 

bonis aspoHatis), and as such it was and is a necessary 
condition of the offence of larceny at common law. 

The common law, when it must choose between denying 
legal possession to the person apparently in possession, and 
attributing it to a wrong-doer, generally prefers the latter 
course. In Eoman law there no such genaral tendency, 
though the results are often similar («). 

Trespass is the wrongful ^disturbance of another person’s Trespass 
possession of land (j) or^ goods. Therefore it cannot be versio^" 
cotamitted by a p.erst)il who is himself in possession ; 
though in certain exceptional cases a dispunishable or even 
a rightful possessor of goods may by his own act, during a 
continuous physical gontrol, make himself a mere tres- 
passer. Ijut a pgssessor may do wrong in other ways. 

He may commit waste as to the land he holds, or ho may 
become liable to an action ofr ejectment by holding over 
after Iiis title or interest is determined. As to goods he* 
may detain them without right after it has become his 
duty to return them, or lie may convert them to his own 
use, a phrase of which the scope has been greatly extended 
in the modern law. Thus we have two kinds of duty, 
namely to refrain from meddling v^ih what is lawfully 
possessed by another, and to retrain from abusing posses- 
sion which wo have lawfully gotten under a limited title ; 
and the breach of these produces distinct kinds of wrong, 
having, in the old system of the common law, their 

distinct and appropriate remedies. But a strict obsorviiuce 

• 

(i) Cp. Holland, ** Elements of which is explained by ‘‘ si ad oom- 
Jnrispradonco,” 5th ed. pp. 166 — modum uti non po^sit.” Braoton, 

171. fo. 217 a. I do not think this dis- 

(J) Formerly it was said that tiiiction was regarded in any later 
trespass to land was a disturbance •'period, or was ever attempted as to 
not amounting to disseisin, though goods, 
it might be ** vicina disseisinae,** 
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of these distinctions in practice would have led to intoler- 
ahle results, and a working margin was given by beneficent 
fictions which (like most indirect and gradual reforms) 
extended the usefulness of the law at the cost of making it 
intricate and difficult to understand. On the one hand the 
remedies of an actual poi^essor were freely accorded to 
persons who had only the right to possess (A*) ; on the other 
hand the person wronged was constantly allowed at his 
option to proceed against a mei;e trespasser as if the tres- 
passer had only abused a lawful ^or at any rate excusable 
possession. 

tive^rem history of common law pleading trespass 

dies. and conversion became largely though not wholly inter- 
ohangoable. Detinue, the older form ,of action for the 
recovery of chattels, was not abolished, but it was generally 
preferable to treat the detection as a conversion and sue in 
trover (/), so that trover practically superseded detinue, as 
the writ of right and the various assizes, the older and 
once the only proper remedies whereby a freeholder could 
recover possession of the land, were superseded by eject- 
ment, a remedy at fii’st introduced merely for the protec- 
tion of leasehold interests. With all their artificial exten- 
sions these forms of actibn did not completely suffice. 
There might still be circumstances in which a special action 
on the case was requhed. And these complications cannot 
bo said to be even now wholly obsolete. For exceptional 
circumstances may still occur in which it is doubtful 
whether an action lies without proof of actual damage, or, 

(k) See Smit/i v. Milles, 1 T. R. tain cases, <?. ff. on an executor, 

480, and note that “constructive independently of any physical ap- 

possession,” as used in our hookcj, prehension or transfer ; (iii.) an 
includes (i.) possession exercised' immediate right to possess, which 
through a servant or licensee ; (ii.) is distinct from actual possession, 
possession conferred bylaw, in cer> (1) Blackst. iii. 152. 
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assuftiing that the plaintiff is entitled to judgment, whether 
that judgment shall be for -the value of the goods wrong- 
fully dealt with or only for his actual damage, which may 
be a nominal sum. Under such conditions we have to go 
back to the old forms and see what the appropriate action 
would have been. This is not a desirable state of the 
law (m)y but while it exists wb must take account of it. 


II.— 

Trespass may be committed by various kinds of acts, of What 
which the most obvious are entry on another's land (tres- said a 
pass qiiare clamuni fregit)^ and taking another's goods 
(trespass de bonis as])ortatis) («).. Notwithstanding that 
trespasses j)unishable in the king’s court were said to be 
ct armis, and wefe supposed to be punishable as a breach 
of the king’s peace, neither the^use of force, nor the break- 
ing of an inclosure or transgression of a visible boundary, t 
nor even an unlawful intention, is necessary to constitute an 
actionable trespass. It is likewise immaterial, in strict- 
ness of law, whether there be any actual damage or not. 

“ Every invasioi\ of private property, be it ever so minute, 
is a trespass ”(40). There is no doubt that if one walks across 
a stubble field without lawful a^thorit^ or the occupier’s 
leave, one is technically a trespasser, and it may be^doubted 
whether persons who roam about common lands, not being 
in exercise of some particular right, are in a better 
position. It may be that, where the public enjoyment of 

t 

(m) See per Thesiger L. J., 4 Ex. tenant for years or other interest 
Biv. 199. not freehold. • 

{n) The exact parallel to tres- { 0 ) Bntick v. Carringimi^ 19 St. 
pass de hmis aspoHatis of course Tr^ 1066. ** Property ** hero, as 

not trespass qu. cl, fr. simply, but c*)nstantly in our books, really 
trespass amounting to a disseisin means possession or a right to pos- 
of the freeholder or ouster of the session. 
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such lands for sporting or other recreation is notorious; for 
example on Dartmoor (^v), a dicence (as to which more 
presently) would be implied. Oftentimes warnings or 
requests are addressed to the public to abstain from going 
on some specified part of open land or private ways, or 
from doing injurious acts. In such cases there seems to 
be a general licence to use th^ land or ways in conformity 
with the owner’s will thus expressed. But even so, persons 
using the land are no more «than “ bare licensees,” and 
their right is of the slenderest. 

It has been doubted whether it is a 'trespass to pass over 
land without touching the soil, as one may in a balloon, 
or to cause a material object, as shot fired from a gun, to 
pass over it. Lord EllenborougK thought itf was not 
in itself a trespass “to interfere with^he column of air 
suijerincumbent on the closp,” and that the remedy would 
ibo by action on the case for jiny actual damage: -though 
ho had no difficulty in holding that^a man is a trespasser 
who fires a gun on his own land so that the shot fall on 
his neighbour’s' land (</). Fifty years later Lord Black- 
burn inclined to think differently (r), and his opinion seems 
the better. Clearly there can be a wrongful entry on land 
below the surface, by mining, and in fact this kind of 
trespass jn rather prominent in our modern books. It does 
not seem possible on the principles of the common law to 
assign any reason why an entry at any height above the 
surface should not also be a trespass. The improbability 

As a matter of fact, the Dart- and see per FryL. J. in Wands^ 

moor hunt ha^, an express licence worth Board of Worhs v. United 

from the Duchy of Cornwall. Telephone Co, (1884) 13 Q. B. Div, 

((?) Bickering v. BxM (1816)^ 4 904, 927, 63 L. J. Q. B. 449. It 

Camp. 219, 221. , may be otherwise, as in that case, 

(r) Kenyon v. Hart (1866) 6 B. where statutory interests in land 

& S. 249, 252, 34 L. J. M. 0, 87 ; are conferred for special purposes. 


Qmere 

concem- 

ing- 

balloons. 
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of actual damage may be an excellent practical reason for 
not suing a man who sails, over one^s land in a balloon ; 
but this appears irrelevant to the pure legal theory. Tres- 
passes clearly devoid of legal excuse are committed every 
day on the surface itself, and yet are of so harmless a kind 
that no reasonable occupier would or does take any notice 
of them. Then one can hardl/ doubt that it* might be a 
nuisance, apart from any definite damage, to keep a 
balloon hovering over another man’s land : but if it is not 
a trespass in law to have Sie Walloon there at all, one does 
not see how a continuing trespass is to be committed by 
keeping it there. Again, it would be strange if wo could 
object to shots being fired across our land only in the event 
of actual injury being caused, gnd the passage of the 
foreign body in the ait above our soil being thus a mere 
incident in a distinSt trespass to person or property. The 
doctrine suggested by Lord JEUenborough’s dictum, if 
generally aqpepted and actc^ on, would so far bo for the i 
benefit of the public service that the existence of a right of 
‘‘innocent passage” for projectiles over the heads and 
lands of the Queen’s subjects would increase the somewhat 
limited facilities of the land forces for musketry and 
artillery practice at long ranges. But we are not aware 
that such a right has in fact been claiifiviU or exercised. 

Trespass by a man’s cattle is dealt with exactly like 

• * 

trespass by himself ; but in the modern view of the law 
this is only part of a more general rule or body of rules 
imposing an exceptionally strict and unqualified duty of 
safe custody on grounds of public expediency. In tliat 
connexion we shall accordingly return to the subject (s). 

Trespass to goods may be committed by taking posses- Trespass 
sion of them, or by any other i|ct “ in itself immediately ^ 


(fi) Chap. XII. below. 
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injurious ” to the goods in respect of the poss^JB8or’s 
interest (if), as by killing beating (;r), or chasing (//) 
animals, or defacing a work of art. Where the possession 
is changed the trespass is an asportation (from the old form 
of pleading, cepit et asportavU for inanimate chattels, 
ahduxit for animals), and may amount to the offence of 
theft. Other trespasses to ^oods may be criminal offences 
under the head of malicious injury to property. The 
current but doubtful doctrine^ of the civil trespass being 
“ merged in the felony ” when Ae trespass is felonious has 
been considered^ in an earlier ctg'pter(s). Authority, so 
far as known to the present writer, does not clearly show 
whether it is in strictness a trespass merely to lay hands on 
another’s chattel without either dispossession (a) or actual 
damage. By the analogy of trespiss to land it«seems that 
it must be so. There is no doubt that the least actual 
damage would bo enough ^i). And cases are conceivable 
^ in which the power of treating a mere unauthorized touch- 
ing as a trespass might be salutary iind necessary, as where 
valuable objects are exhibited in places either public or 
open to a larg'b class of persons. In the old precedents 
trespass to goods hardly occurs except in conjunction with 
trespass to land ((0, ' 

a 

(^) Blackst. iii. 163. idicarmg tho plaintiff^s sheep, ih, 

(«<) JFriyht V. Mamscot^, 1 Saund. 87 G. 

83, 1 Wms. Saund. 108 (trespass (z) P. 184^ above. 

for killing a mastiff). o « (a) See Gaylard v. Morris (1849) 

(x) J)and V. Sexton, 3 T. R. 37 3 Ex. 696, 18 L. J. Ex. 297. 

(tresi)ass vi et armis for beating the (6) “ Scratching the panel of a 

plaintiff’s dog). carriage would be a trespass,” 

(y) A form of writ is given for Alderson B. in Fouldes v. WiU 
chasing tho pjp.intiff’s sheep with loughhy, 8 M. & W. 549. 

dogs, E. N. B. 90 L. ; so for (c) See E. N. B. 86-88, passim. 
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III , — Injarm to Revemon, 


A person in possession of property may do wrong by Wrongs to 
refusing to deliver possession to a person entitled, or by 
other^dse assuming to deal with the property as owner or session, 
adversely to the true owner, or J)y dealing with it under 
colour of his real possessory title but in excess of his rights, 
or, where tlie nature of the object admits of it, by acts 
amounting to destruction or i;otal change of character, 
such as breaking up land by opening mines, burning 
wood, grinding corn, or ‘spinni-jag cotton into yarn, which 
acts however are only the extreme exercise of assumed 
dominion. The law started from entirely distinct con- 
ceptions of the mere detaining of jJroperty from the person 
entitled, arid the spqjling or altering it to the prejudice of 
one in reversion or remainder, or a general owner (rf). For 
the former case the common law provided its most ancient 
remedies — tUb writ of ri^ht (aAd later the various assizes and 
the writ of entry) for land, and the parallel writ of detinue 
(parallel as being merely a variation of the writ of debt, 
which was precisely similar in form to the writ of right) 
for goods ; to this must bo added, in special, but once 
frequent and important cases, replevin For the latter 
the writ of waste (as extended iSy the Statutes of Marl- 
bridge and Gloucester) was available as*to land ; later tliis 

o 


(r?) As to the term “ reversionary- 
interest” applied to goods, op. 
Dicey on Parties, 345. In one 
way “ reversioner ” would bo more 
correct than “ owner ” or “ general 
owner,” for the person entitled to 
sue in trover or prosecute for theft 
is not necessarily dominus, and the 
dotnmus of the ehattel may be dis- 
qualified from so suing or prose- 
P. 


ctftiog. 

(<?) It seems useless to say more 
of replevin hero. The curious 
reader may consult Mmnie v. Blake 
(185C) 6 E. & B. 842, 25 L. J. Q. 
B. 399. For the •earliest form 
of writ of entry see Close Rolls, 
vol.ji. p. 32. Blaclcstone is wrong 
iD» stating it to have been older 
than the assizes. 


X 
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was supplanted by ah action on tlio case (/) “ Si the 
nature of waste,” and in modern times the power and 
remedies of courts of equity have been found still more 
effectual (^). The process of devising a practical remedy 
for owners of chattels was more circuitous; they wore 
helped by an action on the case which became a distinct 
species under the name of trover, derived from the usual 
though not necessary form of pleading, which alleged that 
the defendant found the plltintilf’s goods and converted 
them to his own use (//). The 'Original notion of conversion 
in personal chattels answers closely to that of tcaste in 
tenements ; but it was soon extended so as to cover the 
whole ground of detinue (z), and largely overlap trespass ; 
a mere trespasser whose acts would have amounted to 
conversion if done by a lawful possessor not befng allowed 
to take exception to the true owner ‘‘ waiving the trespass,” 
and professing to assumoc in the defendant’s favour that 
his possession had a lawful origin. 


(/) ITndor cortain conditions 
waste might amovint to trespass, 
Litt. 8. 71, see more in scot. vii. of 
the present chapter. 

(^) For the history and old law, 
see Co. Litt. 53, 64*;M)lackst.. ii. 
281, iii. 225 ; notes to Greene v. 
Cole^ 2 Wins. Saund. -G44 ; and 
IFoodhousey. Wiill’cr (1880) 6 Q. B. 
D . 4 04 . The action of waste proper 
could bo brought only “by him 
that hath the immediate estate of 

r 

inlieritanoo,” Co. Litt. -53 «. 

(/«) Blackst. iii. 162, of. the 
judgment of Martin B. in Bur- 
roughes v. Bayne (1860) 6 H. & N. 
296, 29 L. J. Ex. 186, 188 ; and as 


to the forms of pleading, Bro. Ab. 
Accion sur le Case, 103, 109, 113, 
and see Littleton^s remark in 33 
H. VI., 27, id. 12, an action of 
detinue where a finding by the de- 
fendant was alleged, that “this 
declaration inventionem is a now 
found llaliday ; the case is trans- 
lated by Mr. R. S. Wright in 
Pollock and Wright on Possession, 
174. 

(i) Martin B., 1. e., whose phrase 
“ in very ancient times ” is a little 
misleading, for trover, as a settled 
common foim, scorns to date only 
from the 16th century ; Reeves 
Hist. Eng. L. iv. 526. 
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T7.— 9 Waste. 

Waste is any nnauthomed act of a tenant for a freehold Waste, 
estate not of inheritance, or for any lesser interest, which 
tends to the destruction of the tenement, or otherwise to 
the injury of the inheritance. §uch injury need not con- 
sist in loss of market value ; an alteratiofi not otherwise 
mischievous may be waste in that it throws doubt on the 
identification of the property and thereby impairs the 
evidence of title. It is saicl that every conversion of land 
from one species to^ airother-T*-as ploughing up woodland, 
or turning arable into pasture land — is waste, and it has 
even been said that building a new house is waste (A). 

But modern authority does not b*ear this out ; “ in order 
to prove waste you .must prove an injury to the inherit- 
ance ’’ either ‘‘ in the sense of value ” or “ in the sense 
of destroying identity’' (/). A!nd in the United States, 
especially tlfe Western States, many acts are held to bo * 
only in a natural and reasonable way of using and im- 
proving the land — clearing wild woods for example — 
which in England, or even in the Efistern States, would 
bo manifest waste (w^). As to permissive waste, i.e., suffer- 
ing the tenement to lose its value or g^^^^ ruin for want of 
necessary repair, a tenant for life or years is liable therefor 
if an express duty to repair is imposod upon liini by the 
instrument creating his estate ; otherwise he is not {n). It 
seems that it can in no case be waste to use a tenement in 


(/«;) “If tlie tenant build anew 
house, it is waste ; and if he suffer 
it to be wasted, it is a now waste. 
Co, Litt. 63 a. 

(/) Jones V. Chappell (1876) 20 
Eq. 639, 540-2 (Jcsscl M. R.) ; 
Meiix V. Coblcy^ *92, 2 Ch. 253. 

(«») Cooley on Torts, 333. 


(«) Be Ctti'twr'ujhi, Avis v. New^ 
man (1889) 41 Ch. D. 632, 68 
L. tT, Ch. 590. ,An equitable 
tenant for life is not liable for 
per 5 iis.sive waste : Vowys y. lila- 
ffHave (1864) 4 D. M. G. 448 ; Be 
Jlotchkysy Broke v. Calmady 
32 Ch. D. 408, 56 L. J. Ch. 646. 
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an apparently reasonable and proper manner, “ iaving 
regard to its character and ‘to the purposes for which it 
was intended to bo u8ed”(o), whatever the actual con- 
sequences of such user may be. Where a particular course 
of user has been carried on for a considerable course of time, 
with the apparent Imowledge and assent of the owner of 
the inheritance, the Court ‘‘will make all reasonable pre- 
sumptions in favour of referring acts so done to a lawful 
origin (7?) . Destructive wp<ste by a tenant at will may 
amount to trespass, in the strict sense, against the lessor. 
The reason will be more, conveniently explained here- 
after (<7). 

Modem In modern practice,* questions of waste arise either 
waste : between a tenant for life (r) and those in remainder, or 

between landlord and tenant. In the former case, the 
unauthorized cutting of limber is the most usual ground 
^ of complaint ; in the latter, the forms of misuse or neglect 
are as various as the uses, agricultural, commercial, or 
manufacturing, for which the tenement may be let and 
occupied. With Regard to timber, it is to be observed 
that there are “timber estates’’ on which wood is grown 
for the purpose ^of periodical cutting and sale, so that 
“ cutting the timber is the mode of cultivation ”(s). On 

i 

( 0 ) Manchester Bonded Warehouse {r) In the United States, where 
Co. V. Carr (1880) 5 C. P, D. 607, tenancy in dower is stiU common, 

' 612, 49 L. J. C. P. 809 ; following there are many modem decisions 

Sa7ier v. Bilion (1878) 7 Oh. D. 815, on questions of waste arising out of 

82’i, 47 L. J. Ch, 267,; op. Joby. such tenancies. See Cooley on Torts 

Bolton (1876) 20 Eq. 84, 44 L. J. 333, or Scribner on Dower (2nd ed. 

Ch. 262. 1883) i. 212—214 ; ii. 795 sqq. 

(p) Blias v.‘ Snowdon Slate Quar^ (.s) As to the general law con- 
ries Co. (1879) 4 App. Ca. 464, 465, ceming timber, and its possible 

48 L. J. Ch. 811. ' variation by local custom, see the 

(^) See below in sect. vii. of this judgment of Jessol M. R., Hony~ 
chapter. wood v. Sony wood (1874) 18 Eq. 

306, 309, 43 L. J. Ch. 652. 
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such land cutting the timber is equivalent to taking a 
crop off arable land, and if done in the usual course is not 
waste. A tenant for life whose estate is expressed to 
be without impeachment of waste may freely take timber 
and minerals for use, but, unless with further specific 
authority, lie must not remove J:imber planted for orna- 
ment (save so far as the cutting of part is required for the 
preservation of the rest) {f} open a mine in a garden or 
pleasure-ground, or do likg^ayts destructive to the indi- 
vidual character and amehity of the dwelling-place (w). 
The commission of such waste may be uestrained by in- 
junction, without regard to pecuniary damage to the 
inheritance : but, when it is once committed, the normal 
measure of damages can only be tlib actual loss of value (v). 
Further details on, the subject would not be appropriate 
here. They belong rather to the law of Eeal Property. 


As between landlord and tenant the real matter in landlord 
dispute, in a case of alleged waste, is commonly the extent tenant, 
of the tenant’s obligation, under his express or implied 
covenants, to keep the property demised in safe condition 
or repair. Yet. the wrong of waste is none the less com- 
mitted (and under the old procedure no less remedi- 
able by the appropriate action on the case) because it is 
also a breach of the tenant’s contract (x), Siiice the 


(^) See Baher v. Seh'ight (1879) 
13 Ch. D. 179, 49 L. J. Oh. 65 ; 
but it seems that a remainderman 
coming in time would be entitled 
to the supervision of the Court in 
such case ; ih. 188. 

(m) Waste of this kind was known 
as ** equitable waste,” the commis- 
sion of it by a tenant unimpeach- 
able for waste not being treated as 
wrongful at common law ; see now 


36 & 37 Viet. c. 66 (the Supreme 
Court of Judicature Act, 1873;, 
s. 25, sub-s, 3. • 

(«?) Buhb V. Yelverton (1870) 10 
Eq, 465. Here tho tenant for life 
had acted in good fkith under the 
belief that ho was improving the 
proI>erty. Wanton acts of destruc- 
tion would bo very differently 
treated. 

(a-) 2 Wms. Saund. 646. 
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Coiivcr- 
Bion : rela- 
tion of 
trover to 
trespass. 


Judicature Acts it is impossible to say whether an action 
alleging misuse of the tenement by a lessee is brought on 
the contract or as for a tort {y ) : doubtless it would be 
treated as an action of contract if it became necessary for 
any purpose to assign it to one or the other class. 

V. — Conversion, 

Conversion, according to rooent authority, may be de- 
scribed as the wrong done by ‘^an unauthorized act which 
deprives another of his pi».:i>perty* permanently or for an 
indefinite time ” (s). Such an act may or may not includo 
a trespass ; whether it does or not is immaterial as regards 
the right of the plaintifl in a oivil^ action, for even under 
the old forms he might “ waive the trespass ” though as 
regards the possibility of the wrong-doer being criminally 
liable it may still be a vital question, trespass by taking 
and carrying away the goods^boing^a necessary clement in 
the offence of larceny at common law. But the definition 
of theft (in the^ first instance narrow but strictly consistent, 
afterwards complicated by some judicial refinements and 
by numerous unsystematic statutory additions) does not 
concern us here. \Tho ‘‘ property ’’ of which the plaintiff 
is deprived — the subject-matter of the right which is 
violated — must be jf^omething which ho has the immediate 
right to possess ; only on tlijs condition could one main- 
tain the action of trover under the old forms. Thus, 
where goods had been sold and remained in the vendor’s 
possession subject to the vendor’s lien for unpaid purchase- 

(y) E.g. Tucicer v. Linger (1882) nearly all, the learning on tlio sub- 
21 Cli. Div. 18, 51 L. J. Ch. 71^3. ject down to 1871 is collected (in a 

{z) Brain well B., adopting t^o somewliat formless manner it must 
expression of Bosaiiquet, <trg..^ bo allowed) in the notes to TFiiMra- 
Jliori V. Lott (1874) L. K. 9 Ex. ham v. Bnow^ 2 Wms. Saund. 87. 
86, 89, 43 L. J. Ex. 81. All, or 
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money, the purchaser could not hnng an action of trover 
against a stranger who renloved the goods, at all events 
without payment or tender of the unpaid balance (a). 

But ah owner not entitled to immediate possession 
might have a special action on the case, not being trover, 
for any permanent injury to ^ his interest, ^ though the 
wrongful act might also be a trespass,* conversion, or 
breach of contract as against the immediate possessor (6). 
As under the Judicature, Ajts the difEorence of form 
between trover and a speciftl action which is not trover does 
not exist, there seems te be good reason why the idea 
and the name of conversion should not bo extended to 
cover those last-mentioned cases. 


On the'* otlxer hand, the name has been thought alto- 
gether objectionable by considerable authorities (c) : and 
certainly the natural meaning ■' of converting property to 
one’s own Use has long been left behind. It came to bo 
seen that the actual diversion of the benefit arising from 
use and possession was only one aspect of the wrong, and 
not a constant one. It did not matter to the plaintiff 
whether it was the defendant, or a third person taking 
delivery from the defendant, who used his goods, or 
whether they were used at all the essence of the injury 
was that the use and possession wgre dealt with in a 
manner adverse to the plaintifE and inconsistent with his 
right of dominion. 

The grievance is the unauthorized assumption of .the 


{a) Lord v. Vrice (1874) L. R. 9 
Ex. 54, 48 L. J. Ex. 49. 

(b) Rears v. X. ^ S. W. 22. Co. 
(1862) 11 0. B. N. S. 850, 31 L. J. 
0. P. 220. This appears to have 
been overlooked in the reasoning if 
not in the decision of the Court in 


Coupe Co. V, Maddicky ’91, 2 Q. B. 
413, 60 L. J. Q. TB. 676, which 
assumes that a bailor for a term 
ha% no remedy against a stranger 
^ho injures the chattel. 

(c) See 2 Wms. Saund. 108, and 
per Bramwell L. J., 4 Ex. D. 194. 


What 
amoimts 
to conver- 
sion. 
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powers of the true ownfir. Actually dealing with another’s 
goods as owner for however* short a time and however 
limited a purpose (cl) is therefore conversion ; so is an act 
which in fact enables a third person to deal with ‘them as 
owner, and which would malce such dealing lawful only if 
done by the ^person really entitled to possess the goods (e). 
It makes no dillorence that such acts were done under a 
mistaken but honest and even reasonable supposition of 
being lawfully entitled (fl), of oven with the intention of 
benefiting the true owner (e) ; fior is a servant, or other 
merely ministeriijl agent, e;^oused»for assuming the do- 
minion of goods on his master’s or principal’s behalf, 
though he ‘‘ acted under an unavoidable ignorance and for 
his master’s benefit” (/).• It is common learning that a 
refusal to deliver possession to the irue^owner oh demand 
is evidence of a conversion, but evidence only (^) ; that is, 
one natural inference if I held a thing and will not deliver 
at to the owner is that I repudiate his ownership and mean 
to exercise dominion in despite of his title either on my own 
behalf or on some other claimant’s. “ If the refusal is in 
disregard of the pl{},intiff’s title, and for the purpose of 
claiming the goods either for the defendant or for a third 
person, it is a conversion” (A). But this is not the only 
possible inference aVd may not be the right one. The 
refusal may be a qujj^lified and provisional one : the pos- 
sessor may say, ‘‘ I am willing to do right, but that I may 
' be sure I am doing right, give me reasonable proof that 

(d)<*JIollins V. Fowler (1875) L. R. 2 Ch. 172, 60 L. J. Oh. 368. Op. 
7 H. L. 757, 44 L. J. Q. J3. 169. Fine Art Society v. Union Bank of 

{e) Hiort v. Bott, L. R. 9 Ex. 86, London (1886) 17 Q. B. Div. 706, 

43 L. J. Ex. 81.' 56 L. J. Q. B. 70. 

(/) Stephens v. Elwall, (1816) 4 {p) Balme v. Hutton^ Ex. Ch. 

M. & S. 269 ; admitted to be goad (1833) 9 Bing. 471, 476- 
law in Jlollins v. Fowler, L. R,* (A) Opinion of Blackburn J. in 

7 H. L. at pp. 769, 796, and fol- Hollins v. Fowler, L. R. 7 H. L. 
lowed in Barker v. Furlong, ’91, atp. 766. 
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you are the true owner ” : and such a possessor, even if 
over-cautious in the amouAt of satisfaction he requires, 
can hardly he said to repudiate tlie true owner’s claim (^). 
Or a servant having the mere custody of goods under the 
possession of his master as bailee — say the servant of a 
warehouseman having the key^ of the warehouse — may 
reasonably and justifiably say to the bailoi* demanding liis 
goods : “ I cannot deliver them without my master’s 
order ” ; and this is no coq version. “ An unqualified re- 
fusal is almost always conclusive evidence of a conversion ; 
but if there be a qualification annexed to it, the question 
then is whether it be a reasonable one ” (Z). Again there 
may bo a wrongful dealing with goods, not under an 
adverse claim, but to avoid having anything to do with 
them or wtth their owner. Where a dispute arises between 
the master of a ferryboat and a passenger, and the master 
refuses to carry the passenger a^d puts his goods on shore, 
this may be*a trespasi^ but dt is not of itself a conver- * 
sion (/), This seems of little importance in modern prac- 
tice, but we shall see tliat it might still aifoct the measure 
of damages. • 

In many cases the refusal to deliver on demand not only 
proves but constitutes the conversion^ A^^'hen this is so, 
the Statute of Limitation runs from tbe^ date of the refusal, 
without regard to any prior act of conversion by a third 
person (m). 

By a conversion the true owner is, in contemplation of 
law, totally deprived of his goods ; therefore, except in a 
few very special cases (m), the measure of damages in an 

(i) (I860) W. 640; cp. WiUon v . McLaughlin 

6 H. & N. 296, 29 L. J. Ex. 185, (1871) 107 Mass. 587. 

188, supra, p. 306. (t») MUUr v. Dell, *91, 1 Q. B. 

{h) Alexander y. Southeg (1821) 5 4^8, 60 L. J. Q. B. 404, C. A. 

B. & A. 247, per Best J. at p. 260. («) See per Bramwell L. J., 3 

(1) Fouldesy. Willoughby, 8 M. & Q. B. D. 490 ; liiort v. Z. W. 
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amounting 
to conver- 
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action of trover was the full value of the goods, and l)y a 
satisfied judgment {o) for the flaintill the property in the 
goods, if they still existed in specie, was transferred to the 
defendant. 


The moro^ assertion of a pretended right to deal with 

goods or threatening to preveilt the owner from dealing with 

thoui is not conversion, though it may perhaps ho a cause of 

action, if special damage can* he shown (p ) ; indeed it is 

douhtful whether a person not'already in possession can 

commit the wrong of conversion hywany act of interference 
• • . • 
limited to a special purpose and falling short of a total 

assumption of dominion against the true owner (//). An 
attempted sale of goods which does not affect ilio property, 
the seller having no title and the sale not heing tin market 
overt, nor yet tlie possession, there heing no delivery, is 
not a conversion. If undertaken in good faith, it would 
seem not to he actionable at aJl ; otherwise it «niglA come 
within the analogy of slander of title. But if a wrongful 
sale is followed up hy delivery, both the seller (r) and the 
buyer («) are guilty,, of a conversion. Again, a mere col- 
lateral breach of contract in dealing with ‘goods entrusted 
to one is not a conversion ; as where the master of a ship 
would not sign a hfil of l&ding except with special terms 


Jf. Co. (1879) 4 Ex. Div! 188, 48 
L. J. Ex. r}45, where however 
llramwcll Ij. J. was the only 
member of the Court who was clear 
that® there was any conversion at 
aU. 

(o) Not by judgment without 
satisfaction ; A’i parte DraJee (1877) 
5 Ch. Div. 866, 46 L. J. Bk. 29 ; 
following Jirhismead v. Harrikon 
(1871) L. R. 6 0. P. 584, 40 L. Jj 
C. P. 281. 

{p) MngUindw. Cbiafcy (1873) L. 


R. 8 Ex. 126, SCO per Kelly C. B. 
^at p. 132, 42 L. J. Ex. 80. 

{(f) See per Bramwcll B. and 
Kelly C. B. ih. 131, 132. 

(r) Lancashire jraggon Co. v. 
FUzhitffh (1861) 6 II. & N. 502, 30 
L. J. Ex. 231 (action by bailor 
against sheriff for selling the goods 
absolutely as goods of tlie bailee 
under ii Ji. fa. ; the decision is one 
the pleadings only) . 

(a) Cooper V. Wiltomatt (1845) 1 
C. B. 672, 14 L. J. 0. P. 219. 
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whioli he had no right to require, but took the cargo to 
the proper port and was willing to deliver it, on payment 
of freight, to the proper consignee (f). 

m 

A merely ministerial dealing with goods, at the request DeaKuga 
of an apparent owner having jjio actual coni}rol of thorn, authority 
appears not to be conversion (u ) ; but tltb extent of this 
limitation or exception is not precisely defined. The point owuer. 
is handled in the opinion (icli^fored to the House of Lords 
in IlolUns v. Fowler Lord Blackburn, then a 

Justice of the Queen’sHione^,; «an opinion which gives in 
a relatively small compass a lucid and instruoiivo view of 
the whole theory of the action of trover. It is there said 
that ‘‘ on principle, one who deals with goods at the 
request o( the person who has the actual custody of 
them, in the hona fide belief that the custodian is the 
true owner, or has tho'^ authority of the true owner, 
should be eSoused foi^whatlie does if the act is of such a* 
nature as would be excused if done by the authority of the 
person in possession (r), if ho was a finder^of tlio goods, or 
intrusted with their custody.’’ This* excludes from pro- 
tection, and was intended to exclude, such acts as tlioso of 
the defendants in the case then at b^r : they had bouglit 
cotton, innocently and without negligence, from a holder 
who had obtained it by fraud, and bad no title, Vid they 
had immediately resold it to a firm for wliom they 
habitually acted as cotton brokers, not making any profit 

• 

{t) Jones V. Hough (1879) 6 Ex. nothing \’rtth them that ho n^ht 
Div. 116,49 L. J. Ex. 211; op. not properly do. 

KeaUy. 6Wy (next note). («>) Tj- 7 II. Ji. at pp. 766 — 

{u) ITealdv. Carey (1852) 1 1 C. B. 768. 

977, 21 L. J. 0. P. 97 ; hut this is ^(.r) Ohservf- that this means phy- 
really a case of the class last men- ^ical possession ; in some of the 
tioned, for the defendant reecsivc'd cases proposed it would be acftoni- 
tho goods on behalf of the true i^anied by legal possession, in others 
owner, and was held to have done not. 
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Acts of 
servants. 


beyond a broker’s commission. Still it appeared to* the 
majority of the judges and to the House of Lords that 
the transaction was not a purchase on account of a certain 
customer as principal, but a purchase with a mere ex- 
pectation of that customer (or some other customer) 
taking the goods ; the defendants therefore exercised a 
real and efiEectivd though transitory dominion : and having 
thus assumed to dispose of the goods, they were liable to 
the true owner (y). So W(jufd the ultimate purchasers 
have been (though they bought and used the cotton in 
good faith), had the plaintiff thouglit fit to sue them (s). 

But what of tho servants of those purchasers, who 
handled the cotton under their authority and apparent 
title, and by making it into twist wholly changedtits form? 
Assuredly this was conversion enough in fact and in the 
common sense of the word; but was it a conversion in law? 
<]ould any one of the factory hands have beea made the 
nominal defendant and liable for tfie whole value of tho 
cotton ? Or if a tliief brings corn to a miller, and the miller, 
honestly taking himjto bo the true owner, grinds the corn 
into meal and delivers the meal to him without notice of his 

want of title ; is tho miller, or are his servants, liable to the 

• • 

true owner for the value of^the corn (c) ? Lord Blackburn 
thought these (lucstiops open and doubtful. There appears 
to be nothing in the authorities to prevent it from being 
excusable to deal with goods Inerely as the servant or agent 
of ay apparent owner in actual possession, or under a con- 
tra^ with such ownSr, according to tho apparent owner’s 
direction ; neither the act done, nor tho contract (if any), 
purporting to involve a transfer of tho supposed property 

(y) See per Lord Cairns, 7 H. I?. apparent owner’s want of title : 
at p. 797. This principle applies Consolidated Co, v. Curtis, ’92, 1 
to sale and delivery by an auc- Q. B. 496. 

tioneer without notice of the (s) Blackburn J., 7 H.L. 764, 768. 
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in ttie goods, and the ostensible •owner’s direction being 
one which he could lawfully give if he were really entitled 
to his apparent interest, and being obeyed in the honest (r/) 
behef that he is so entitled. It might or might not bo 
convenient to hold a person excused who in good faith 
assumes to dispose of goods as the servant and under the 
authority and for the benefit dl a person apparently entitled 
to possession but not already in possession. But this could 
not be done without overruling accepted authorities (/>). 

• 

A bailee is frme estopped as bc^iween himself and Roddivery 

the bailor from disputing the bailor’s title (c). Hence, as 
he cannot be liable to two adverse claimants at once, he is 
also justified in redelivering to the bailor in pursuance of 
his employment, so long as ho has not notice (or rather is 
not under the effective pressure) {d) of any paramount 
claim : it is only when he is im danger of such a claim that 
he is ifot bemnd to redeliver «to the bailor (e). When there* 
are really conflicting claims, the contract of bailment does 


(«) Should wo say “honest and 
reasonable”? It seems not; a 
person doing* a ijiinistorial aut of 
this kind honestly but not rea- 
sonably ought to be liable for 
negligence to the extent of the 
actual damage imputable to his 
negligence, not in trover for the 
full value of the goods ; and even* 
apart from the technical effect of 
conversion, negligence would be 
the substantial and rational ground 
of liability. Behaviom* grossly in- 
consistent with the common pru- 
dence of an honest man might 
here, as elsewhere, bo evidence of 
bad faith. 

(A) See Stephens v. Elwall, 4 M. 
& S. 259 ; Barher v. Furlong^ ’91, 


2 Oh. 17^, 60 L. J. Ch. 368, p. 312, 
above. 

(<?) 7 Hen. VII. 22, pi. 3, i)or 
Martin. ^C 4 >mmon learning in mo- 
dtim boolfs. 

{d) Biddle V. Bond (J8C5) 6 B. 
& S. 225, 34 L. J. Q. B. 137, 
where it is said that there must be 
Something equivalent to eviction 
by title paramount. 

{e) See Sheridan v. New i^nay 
Co. (1858)* 4 C. B. N. S. 618, 28 
L. J. C. P. 58 ; European and 
Australian Royal Kail Co. v. Royal 
Mail Steam Backet Co. (1861) 30 
IM J. 0. P. 247 ; Jessel M. R. in 
^Ex parte Davies (1881) 19 Ch. Div. 
86, 90. 
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not prevent a bailee from taking interpleader proceed- 
ings (/). Tliis case evidently falls within the principle 
suggested by Lord Llackburn ; but the rules depend on 
the special character of a bailee’s contract. 

Abuse of Whore a bailee has an interest of his own in the goods 
ii^ercst. in tho common cases of hiring and pledge) and under 
colour of that interest deals with the goods in excess of his 
right, questions of another kind arise. Any excess what- 
ever by the possessor of his rights under his contract with 
the owner will of course bo a breach of contract, and it 
may be a wrong. But it will not be tlie wrong of conver- 
sion unless the possessor’s dealing is “ wholly inconsistent 
wiili tlie contract under which he had the limited interest,” 
as if a hirer for example destroys^ or sells thetgoods (^z). 
That is a conversion, for it is deemed to be a repudiation 
of tho contract, so that the owner who has parted with 
•possession for a limited purpose is by the "wrongful act 
itself restored to the immediate ri§ht of possession, and 
becomes the effectual ‘‘ true owner ” capable of suing for 
tho goods or their value. But a merely irregular exercise 
of power, as a sub-pledge (A) or a prematui-'O sale (?‘), is not 
a conversion ; it is at most a wrong done* to the rever- 
sionary interest of tin owner out of possession, and that 
owner must show that he is really damnified (/). 

(/) liogcrs V. Lamherty ’91, 1 ^Ex. Oh. L. R. 3 Ex. 299 ; seo at 
* Q. B. 318, GO L. J. Q. B. 187,* p. 302, 37 L. J. Ex. 174. 

following 7? V. (,/) In Johnson v. Stear (1863) 
(g^ Blackburn J., L. Jl. 1 Q. B. If? 0. B. N. S. 330, 33 L. J. 0. P. 

614 ; Cooper v. WlUomatt^ 1 O. B. 130, uomiual damages were given ; 

672, 14 L. J. 0. P. 219. It can bo but it is doubtful whether, on tho 

a trespass only if the bailment is at reasoning adopted by the majoiity 

will. of the Court, there should not have 

(7j) Jbonahl v. SucTcUng (1866) L. been judgment for tho defendant : 

R. 1 Q. B. 585, 35 L. J. Q. B.* see 2 Wms. Sauud. 114 ; Blackburn 

232. J., L. R. 1 Q. B. 617 ; BramwcU 

(0 mdUdag v. Colgate (1868) L. J., 3 Q. B. D. 490. 
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THe technical distinction between an action of detinue 
or trover and a special actioft on the case here coiTesponds 
to the substantial and permanent difference between a 
wrongful* act for which the defendant’s rightful possession 
is merely the opportunity, and a more or loss plausible 
abuse of the right itself. 

The case of a common law Ken, which gives no power of 
disposal at all, is dilferent ; there the holder’s only right is 
to keep possession until his ^clam is satisfied. If he parts 
with possession, his right fa gone, and his attempted dis- 
posal merely Avrongful,«4ind therefore he, is liable for the 
full value {k). But a seller remaining in possession who 
re-sells before the buyer is in default is liable to the bu 3 ^er 
only for the damage really sustained, that is, the amount 
(if an^'') by whicli ^the market price of the goods, at tlie 
time when the seller ought to have delivered them, exceeds 
the contract price (/). The seller cannot sue the buyer for 
the priffe ol 4ho goods, and if the buyer could recover the * 
full value from the seller he would got it without any 
consideration : the real substance of the cause of action is 
the breach of contract, which is to be Qt)mpensated accord- 
ing to the actual damage (wi). A mortgagor having the 
possession and use of goods under covenants entitling him 
thereto for a certain time, detojtoinat)!o by default after 


(A-) MuUhier v. Florence (1878) 
3 Q. B. Div. 484, 47 L. J. Q. B. 
700, where an innkeeper sold a 
guest’s goods. A statutory power 
of sale was given to innkeepers 
vciy shortly after this decision (41 
& 42 Viot. 0 . 38), but the principle 
may still be applicable in other 
cases. 

(^) Chinenj v. Viall (18C0) 5 H. 
& N. 288, 29 L. J. Ex. 180. This 
rule cannot bo applied in favour of 
a sub -vendor sued for conversion 


by the ufliinair) purchaser, there 
being no privity between them : 
Johnson v. Lancs, and Yorkshire 11. 
Co. (1878) 3 G. P. D. 499. 

(w) ** A jnan cannot merely^ by 
changing his form of action vary 
the amount of damage so as to 
recover more than tlie amount to 
which ho is in law really entitled 
according to the true facts of the 
cfse and the real nature of the 
transaction:*’ per Cur. 29 L. J, 
Ex. 184. 
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notice, is virtually a bailee for a term, and, like bailees in 
general, may be guilty of corf version by an absolute dis- 
posal of tho goods ; and so may assignees claiming through 
him wii]i no better title than his own ; the point ‘being, as 
in the other eases, that the act is entirely inconsistent with 
the terms of the bailment (n) . One may be allowed to 
doubt, with Loisi Blackburn, whether these fine distinc- 
tions have done much good, and to wish “ it had been 
originally determined that even in such cases the owner 
should bring a special action oft. tho case and recover the 
damage which hg actually sustained’’ (o). Certainly the 
law would have been simpler, perhaps it would have been 
j lister. It may not be beyond the power of the House of 
Lords or the Court of Appeal to simplify it even now ; 
but our business is to take account of the authorities as 
they stand. And, as they stand, we have to distinguish 
between — 

(i.) Ordinary cases of conversion where tho full value 
can be recovered : ^ 

(ii.) Cases where there is a conversion but only the 
plaintifE’^ actual damage can bo recovered : 

(iii.) Cases where there is a conversion but only 
nominal damages can bo recovered ; but such 
cases ar6 anonialous, and depend on the sub- 
stantial pause of action being the breach of a 
contract between the parties; it seems doubt- 
ful whether they ought ever to liave been 
admitted : 

(iv.) Cases whore there is not a conversion, but an 
action (formerly a special or innominate action 

on the case) lies to recover the actual damage. 

'# 

(«) V. liUtlcston (1851) *1 and larceny carefully noted in the 
Ex. 152, 21 L. J. I^Ix. 41; where judgement delivered by Parke B. 
see tho distinctions as to trespass (o) L. R. 1 Q. J3. at p. 614. 
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A man may be liable by estoppef as for tbe conversion 
of goods which he has represented to be in his possession estoppel, 
or control, although in fact they were not so at any time 
when the* plaintiff was entitled to possession (p). And he 
may be liable for conversion by refusal to deliver, when he 
has had possession and has wrongfully delivered the goods 
to a person having no title.* He cannof deliver to the 
person entitled when the demand is made, but, having 
disabled himself by his own w];png, he is in the same posi- 
tion as if he still had the ^ods and refused to deliver {q). 

VI . — Injuries hcttceen Tenants in Common, 

As between tenants in common pf either land or chattels Trespasses 
there cannot be trespass unless the act amounts to an tenants in 
actual ouster, i.e, dispossession. Short of that trespass 
will not lie by the one against t]?e other so far as the land 
is concerned ” (r). In the game way acts of legitimate 
use of the common pr^orty cannot become a conversion 
through subsequent misappropriation, though the form in 
which the property exists may be wholly converted, in a 
wider sense, into • other forms. There is no wrong to the 
co-tenant’s right of property until there is an act incon- 
sistent with the enjoyment of® the^^roperty by both. 

For every tenant or owner in common is equally entitled 
to the occupation and use of the tenement or property (s) ; 
he can therefore become a trespasser only by the manifest 
assumption of an exclusive and hostile possession. It was 
for some time doubted whether even an actual expulsion 
of one tenant in common by another were a trespass ; but 

(;»?) Seton V. Lafone (1887) 19 Q. (r) Lord Hatlierloy, Jacobs v. 

B. Div. 68, 66 L. J. Q. B. 416% Seiekrd (1872) L. R. 5 H. L. 464, 

[q) Bristol and TK of England 4f2, 41 L. J. 0. P. 221. 

Bank v. Midland R. Co.y ’91, 2 («) Litt. 8. 323. 

Q. B. 653, 65 L. T. 234, C. A. 
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the law was settled, iii the latest period of the old forms 
of pleading, that it is (^). At first sight this seems an 
exception to the rule that a person who is lawfully in 
possession cannot commit trespass: but it is hot so, for 
a tenant in common has legal possession only of his 
own share., Acts which involve the destruction of the 
property held in common, such as digging up and carry- 
ing away the soil, are deemed to include ouster {xi ) ; unless, 
of course, the very nature 6^ the property (a coal-mine 
for example) be such that the working out of it is the 
natural and necessary coujjse of-uso and enjoyment, in 
which case the working is treated as rightfully undertaken 
for the benefit of all entitled, and there is no question of 
trespass to property, but only, if dispute arises, of account- 
ing for the proceeds (t?). <• 

YII . — Extended Protection of Possession, 

Rights of An important extension of legakprotection and remedies 
possessor has yet to be noticed. Trespass and other violations of 
stea^CTs. possessory rights can be committed not only against the 
person who is lawfully in possession, but against any 
person who has legal possession, whether rightful in its 
origin or not, so' kng as the intruder cannot justify his 
act under a better title. A mere stranger cannot be heard 
to say that one whose possession he has violated was not 
entitled to possess. Unless- and until a superior title or 
j justification is shown, existing legal possession is not only 
. presumptive but conclusive evidence of the right to possess. 
; Sometimes mere detention may bo sufficient : but on prin- 
ciple it seems more correct to say that physical control or 

(0 Murray Y, Man (1849) 7 O. B. 12 Q. B. 837, 16 L. J. Q. B. 103, 
441, 18 L. J. 0. P. 161, and Bige- Co. Litt. 200. 
low L. C. 343. (v) Job y. Jotton (1876) 20 Eq. 

(i«) Wilkinson v. Hay garth (1848) 84, 44 L. J. Ch. 262, 
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'X)coiipation is prima fade evidence* that the owner is in 
exercise (on his own behalf* or on that of another) of an 
Bctual legal possession, and then, if the contrary does not 
appear, the incidents of legal possession follow. The 
^practical result is that an outstanding claim of a third 
party {jus tertiiy as it is called) ^annot be set jip to excuse 
either trespass or conversion : against* a wrong-doer, 
possession is a title ” : “ any possession is a legal possession 
against a wrong-doer ” : or) the Eoman maxim runs, 
^‘adversus extraneos vitioSa possessio prodesse solet” (jr). 
As ^ regards real proparty, a^ possession, commencing by 
trespass can be defended against a stranger not only 
by the first wrongful occupier, but by those claiming 
through him ; in fact it is a good root of title as against 
every one « except IJie person really entitled {y) ; and ulti- 
mately, by the operation of the Statutes of Limitation, it 
may become so as against him lilso. 

The autholities do i^t clearly decide, but seem to imply, ‘ 
that it would make no difference if the de facto possession 
violated by the defendant were not only without title, but 
obviously wrongful. But the rule is in aid of de facto pos- 
session only. It will not help a claimant who has been in 

{x) Graham v. Peai (1801) 1 East admits of is good evidenoe of pos- 
244, 246, 6 R. R. 268 ; Jeffries session. See Harper y. Charles-^ 

V. G, W. JR, Co. (1856) 6 E. & wm'th (1825) 4 B. & 0. 674, and 
B. 802, 26 L. J. Q. B. 107; other autliorities collected in Pol- 
JSoume V. ^oshroohe (1866) 18 0. B. lock and Wright on Possession, 
N. S. 615, 34 L. J. 0. P. 164 ; 31—36. 

extending the principle of Anmry (y) Asher v. Whiiloch (1866^ L. 

V. JDelamirie (1722) 1 Str. 604 R. 1 Q. b! 1, 35 L. J. Q. B. 17 ; 
[505], and in 1 Sm. L. C. ; D. cp. Cutts y. Spring (1818) 16 Mass. 
41. 3, de poss. 63, cf. Paulus, Sent. 136, and BigelowC^. C. 341 ; and 
Rec. Y. 11§2: “ sufficit ad proha- JRosenherg v. Cook (1881) 8 Q. B. 
tionemsiremcorporaliterteneam.” Dit. 62, 61 L. J. Q. B. 170, and 
And such use and enjoyment as See further Pollock and Wright, 
the nature of the subject-matter op. dt. 96 — 99. 

Y 2 
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possession but has been dispossessed in a lawful manner 
and has not any right to possess (z). 

This rule in favour of possessors is fundamental in both 
civil and criminal jurisdiction. It is indifferent for most 
practical purposes whether we deem the reason of the law 
to be that t|ie existing possession \%;prima facie evidence of 
ownership or of the right to"* possess — ‘‘ the presumption cdE 
law is that the person who has possession has the pro- 
perty” (ci) : — or, that for the, sake of public peace and 
security, and as “ an extension of that protection which 
the law throws (iround the, person” (6), the existing pos- 
session is protected, without regard to its origin, against 
all men who cannot make out a better right : — or say (c) 
that the law protects possession for the sake of true owners, 
and to relievo them from the vexatious Jburden of continual 
proof of title, but cannot do this effectually without pro- 
tecting wrongful possessors also. Such considerations may 
be guides and aids in the future developmeiio of the law, 
but none of them will adequately' explain how or why it 
came to be what it is. 


Again, as de facto possession is thus protected, so de jure 
possession — if by that term we may designate an imme- 


{z) Bmkley v. Oross (1863) 3 B. 
& S. 666, L. J. Q, B. 129. 

{a) Lord GampbeU 0. tf. in Jef~ 
fries V. G. W, JR. Co. (1856) 6 E. & 
B. at p. 806, 26 L. J. Q. B. 107^; 
but this does not seem consistent 
with the protection of even a mani- 
festly wrongful possessor against a 
new extraneous wrong-doer. In 
Boman law a Chief has the inter- 
dicts though not the actio furii, 
which requires a lawful interesf^in 
the plaintiff; in the common law 
it seems that he can maintain 
trespass. 


(/>) Lord Denman 0. J. in JRogers 
V. Bpence (1844) 13 M. & W. at p. 
681. This is precisely Savigny’s 
^ theory, which however is not now 
generally accepted by students of 
Roman Law. In some respects it 
fits the common law better. Mr. 
Justice Holmes in **The Common 
Law’’ takes a view ejusdem generis^ 
but distinct. 

(fl) With Ihcring (Grund des 
Besitzesschutzes, 2d ed. 1869). Cp. 
the same author’s Der Besitz- 
wille,” 1889. 
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diat^ right to possess when separated from actual legal wssumB 
possession — was even undet tlie old system of pleading kon. 
invested with the benefit of strictly possessory remedies ; 
that is, (fn owner who had parted with possession, but was 
entitled to resume it at will, could sue in trespass for 
a disturbance by a stranger. Such is the case of a land- 
lord where the tenancy is at Vill (d), or (rf a bailor whero 
the bailment is revocable at will, or on a condition that 
can bo satisfied at will ; wliich last case includes that of a 
trustee of chattels remainiftg in the control and enjoyment 
of the cestui qnc trusty for the^relation is^ that of bailment 
at will as regards the legal interest (e*). In this way the 
same act may bo a trespass both against the actual ^pos- 
sessor and against the person entitled to resume possession. 

“ Ho who^ has tho^ property may have a writ of trespass, 
and he who has the custody another writ of trespass ” (/). 

“ If I let my land at will, and a stranger enters and digs 
in the fand, the tenant may bring trespass for his loss, and • 

I may bring trespass for the loss and destruction of my 
land ” (d). And a lessor or bailor at will might have an 
action of trespass vi et armis against the lessee or bailee 
himself where the latter had abused the subject-matter in 
a manner so inconsistent with his contract as to amount to 
a determination of the letting or bailment. “ If tenant 
at will commit voluntary waste, as in pulling ’down of 
houses, or in felling of trees, it is said that the lessor shall 
have an action of trespass for this against the lessee. As 
if I lend to one my sheep to tathe his land, or my oxeij to 
plow the land, and ho killeth my cattte, I may well have 


{d) Bro. Ab. Trespas, pi. 131 ; servant is beaten and the master 
19 Hen. VI. 46, pi. 94, where it is has an action for loss of service, 
pointed out that the trespasser’s act * {e) See Barker v. Furlong, '91, 

is one, but the causes of action are 2 Ch. 172, 60 L. J. Ch. 368. 

** diversis respectibus,” as where a (/) 48 Ed, III, 20, pi. 8, 
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an action of trespass 'against him notwithstanding the 
lending ” (//). 

An exclusive right of appropriating things in which 
property is acquired only by capture is on the sam'e footing 
in respect of remedies as actual possession (h). 

Derivative pocscssion is eq'aally protected, through what- 
ever number of removes it may have to be traced from the 
owner in possession, who (by n^odern lawyers at any rate) 
is assumed as the normal root^of title. It may happen 
that a bailee delivers lawful jpossession to a third person, to 
hold as under-bailee from himself, or else as immediate- 
bailee from the true owner : nay more, he may re-deliver 
possession to the bailor for a limited purpose, so that the 
bailor has possession and is entitled to possess, not in his 
original right, but in a subordinate right derived from his 
own bailee (/). Such a right, while it exists, is as fully 
protected as the primary right of the OAvner-woulcl have 
been, or the secondary right of the bailee would be. 

Troublesome questions wore raised under the old law by 
the position of a person who had got possession of goods 
through delivery made by a more trespasser or by an 
originally lawful possessor acting in excess of his right. 
One who' receives fram a trespasser, even with full know- 
ledge, does not himself become a trespasser against the 
true owner, as he has not violated an existing lawful pos- 
session (/). The best proof that such is the law is the 

(^) Litt. s. 71. If any doubt bo (Zt) Eolford v. Bailey (1849) 13 
implied in Littleton’s “ it is said,” Q. B. 426, 18 L. J. Q. B. 109, 
Coke’s commentary removes it. Ex. Ch. 

Such an act “ concemeth so mucii (?) lioherts v. Wyatt (1810) 2 
the freehold and inheritance, as it' Taunt. 268. 
doth amount in law to a deter- (j) Wilson v. Barber (1833) 4 B. 
mination of his will.” & Ad, 614. 
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exist^acG of the offence of receiving stolen goods as distinct 
from theft; if receiving from a trespasser made one a 
trespasser, the receipt of stolen goods with the intention 
of depriving the true owner of them would have been 
larceny at common law. Similarly where a bailee wrong- 
fully deUvers the goods over to a stranger ; ^though the 
bailee^s mere assent will not pitevent a wrongful taking by 
the stranger from being a trespass (k). 

The old law of real propert;^ was even more favourable 
to persons claiming through a disseisor ; but it would be 
useless to give details 4iere. ^ At the present day the old 
forms of action are almost everywhere abolished ; and it 
is quite certain that the possessor under a wrongful title, 
even if he is himself acting in* good faith, is by the 
common law liablo^in some form to the true owner (/) , and 
in the case of goods must submit to recapture if the owner 
can and will retake them (ni). In the theoretically possible 
case of a seizes of changes of possession by independent * 
trespasses, it would seam that every successive wrong-doer 
is a trespasser only as against his immediate predecessor, 
whose de facto possession he disturbed* though as regards 
land exceptions to this princijilo, the extent of which is not 
free from doubt, were introduced by the doctrine of “ entry 
by relation” and the practice as to recovery of mesne 
profits. But this too is now, as reg^ds civil liability, a 
matter of mere curiosity (w), 

• • 

{k) 27 Hon. VII. 39, pi. 49 ; 11 H. L. C. 621, 34 L. J. C. P. 

op. 16 lien. VII. 2, pi. 7 ; Mennie 286, where this was assumed with- 
V. Blake (1856) 6 E. & B. 842, 25 out discussion, only the question of 
L. J. Q. B. 399. property being argued. But i^ro- 

(/) 12 Edw. IV. 13, pi. 9 ; hut hahly that case goes too far in 
this was probably an innovation at allowing recapture by force, ox- 
the time, for Brian dissented. The cdbt perhaps on fresh pursuit : see 
action appears^ to have been on the 340, below, 
case for spoiling the goods. (») Tho common law might con- 

{m) See Blades v. Higgs (1866) ceivably have held that there was 
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VIII . — Wrongs to Easements y etc. 


Easements and other incorporeal rights in property, 
“rather a fringe to property than property itself” as they 
have been ingeniously called (o), are not capable in an 
exact sense^ of being possessed. The enjoyment which 
may in time ripen into an dasement is not possession, and 
gives no possessory right before the due time is fulfilled : 
“ a man who has used a waj fen years without title cannot 
sue even a stranger for stoppiixg it”(^>). The only pos- 
session that can , come in qj^iestiomis the possession of the 
dominant tenement itself, the texture of legal rights and 
powers to which the “ fringe ” is incident. Nevertheless 
disturbance of easements and the like, as completely 
existing rights of use and enjoyment, ^s a wrong in the 
nature of trespass, and remediable by action without any 
allegation or proof of specific damage {q ) ; the action was 
■ on the case under the old forms of pleading, Since trespass 
was technically impossible, though the act of disturbance 
might happen to include a distinct trespass of some kind, 
for which trespass would lie at the plaintiff’s option. 

To consider what amounts to the disturbance of rights 
in re aliena is in effect to consider the nature and extent of 


a kind of pjivity of wrongful estate 
between an original trespasser and 
persons claiming through him, and 
thus applied the doctrine of con-”* 
tinning trespass to such persons; 
and this would perhaps have been 
the more logical course. But the 
natural dislike of the judges to 
multiplying capihil felonies, operat- 
ing on the intimate connexion be- 
tween trespass and larceny, has'xn 
several directions prevented the 
law of trespass from being logical. 
For the law of trespass to land as 


affected by relation, see Barnett v. 
Guildford {lUb) 11 Ex. 19, 24 L. 
J . Ex. 280 ; Anderson v. Madcliffe 
(I860) Ex. Oh., E. B. Sc E. 819, 
29 L. J. Q. B. 128, and Bigelow 
L. 0. 361—370. 

(o) Mr. Gibbons, Preface to the 
fifth edition of Gale on Easements, 
1876. 

{p) Holmes, The Common Law, 
240, 382. 

(q) 1 Wms. Saund. 626 ; Harrop 
V. Hirst (1868) L. R. 4 Ex. 43, 46, 
38 L. J. Ex. 1, 
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the^ghts themselves (r), and this*does not enter into our 
plan, save so far as such matters come under the head of 
Nuisance, to which a separate chapter is given. 

Franchises and incorporeal rights of the like nature, as 
patent and copyrights, present something more akin to 
possession, for their essence is exclusiveness; and indeed 
trespass was the proper remedy for the -disturbaiico of a 
strictly exclusive right. “ Tros]3ass lies for breaking and 
entering a several fishery ,^t]iough no fish are taken.” And 
so it has always been liclA of* a free warren («). But the 
saT^e remark applies;. in almost every disputed case the 
question is of defining the right itself, or the conditions of 
the right (r) ; and de facto enjoyment does not even pro- 
visionally create any substantive right, but is material only 
as an incident in the proof of title. 

^ IX . — Grounds of Justification and Ecccme, 

Acts of intorferenc#witli land or goods may be justified 
by the consent of the occupier or owner ; or they may be 
justified or excused (sometimes excused rather than justi- 
fied, as we shall see) by the authority of the law. That 


(r) Thus llopkxns v. G, N, Jt. Co, 
(1877) 2 Q. B. Div. 224, 46 L. J. 
Q. B. 266, sots bounds to the ex- 
clusive right conferred by the fran- 
chise of a feny, and Dalton v^ 
Anffus (1881) 6 App. Ca. 740, 50 
L. J. Q. B. 689, discusses with the 
utmost fulness the nature and extent 
of the right to lateral support for 
buildings. Both decisions were 
given, in form, on a claim for 
damages from alleged wrongful 
acts. Yet it is clear that a work 
on Torts is not the place to consider 
the many and diverse opinions ex- 
pressed in Dalton y. Angus^ or to 


feline •franchise of a ferry or 
market. Again the later case of 
Attorney -General v. Horner (1885) 
11 App.*Ca. 66, 65 L. J. Q. B. 
^193, interprets the grant of a 
market in sive juxta quodam Uco^ on 
an information alleging encroach- 
ment on public ways by the lessee 
of the market, and claiming an 
injunction, 

(«) Holford V. Vlailey^ Ex. Oh. 
(^848-9) 13 Q. B. 426, 18 L. J. 
^Q. B. 109. See the authorities 
collected in argument, S, C, in 
court below, 8 Q. B. at p. 1010. 
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consent which, without passing any interest in the property 
to which it relates, merely pfevents the acts for which 
consent is given from being wrongful, is called a licence* 
There may be licences not affecting the use of prcfperty at 
all, and on the other hand a licence may be so connected 
with the transfer of property as to be in fact inseparable 
from it. r • 

“ A dispensation or licence properly passeth no interest, 

nor alters or transfers pre^or^y in anything, but only 

makes an action lawful, whi^ without it had been 

unlawful. As a licence to go beyond the seas, to hunt in 

a man’s park, to come into his house, are only actions 

which without licence had been unlawful. But a licence 

to hunt in a man’s park and caiTy away the deer killed to 

his own use, to cut down a tree in a man’s ground, and to 

carry it away the next day after to his owm use, are licences 

as to the acts of hunting and cutting down the tree, but as 

‘to the carrying away of the deer killed and tee cu^ down 

they are grants. So to licence a nmn to eat my meat, or 

to fire the wood in ray chimney to warm him by; as to the 

actions of eating, firijig my wood and warming him, they 

are licences : but it is consequent necessarily to those 

actions that my property bo destroyed in the meat eaten, 

and in the wood buiSt. So as in some cases by consequent 

and not directly, an(\ as its effect, a dispensation or licence 

may destroy and alter property ” (w). 

* 

Grenerally speaking, a licence is a mere voluntary sus- 
pension of the licehsor’s right to treat certain acts as 
wrongful, comes to an end by any transfer of the property 
with respect ^to which the licence is given («?), and is 
revoked by signifying to the licensee that it is no longer 

(ft) Vaughan 0. J., Timms v. (») Wallis v. Harrison (1838) 4 
Sorrell f Vaughan 351. M. & W. 638, 8 L. J. Ex. 44. 
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the Hoensor’s will to allow the acts jJfermitted by the licence. 
The revocation of a licence is in itself no less efEectual 
though it may be a breach of contract. If the owner of 
land or u building admits people thereto on payment, as 
spectators of an entertainment or the like, it may be a 
breach of contract to require a person who has duly paid 
his money and entered to go out, but a person so required 
has no title to stay, and if he persists in staying he is a 
trespasser. His only right is to sue on the contract (rr) : 
when, indeed, ho may got®an injunction, and so be indi- 
rectly restored to the onjoyment of the ^licence (//). But 
if a licence is part of a transaction whereby a lawful 
interest in some property, besides that which is the imme- 
diate subject of the licence, is conferred on the licensee, 
and the licence is necessary to his enjoyment of that 
interest, the licence is said to be coupled with an inte- 
rest ” and cannot be revoked umtil its purpose is fulfilled : 
nay mdi’C, where the grant obviously cannot be enjoyed • 
without an incidental licence, the law will annex the 
necessary licence to the grant. “A mere licence is 
revocable ; but that which is called, a ficence is often 
something more than a licence; it often comprises or 
is oonnooted with a grant, and then the party who has 
given it cannot in general rovbke it so as to defeat his 
grant to which it was incident ’’(s). .Thus the ^lo of a 

(ar) Wood V. Loadhitter (1845) 13 * fi. Div. 207, 57 L. J. Q. B. 5G4. 
M. & W. 838, 14 L. J. Ex. ICl ; Tho reasouing is perhaps open to 

Kyde v. Graham (1862) 1 H. & 0. criticism : ^co L. Q. R. v. 99. ' 

593, 32 L. J. Ex. 27. A contract (y) Sco Frogley v. Earl of Love- 
to cany passengers does not con- lace (1859) Joh. 333, where how- 

stitute or include a licence so as to ever the agreemenlf’was treated as 

let in this doctrine, though part or an agreement to execute 'a legal 

the whole of the journey may be grant. 

on land belonging to the railway (^) Wood v. Leadhitter^ 13 M. & 
company or other carrier: Bailer W, 838, 844, 14 L. J. Ex. 10 1, 

V. M, S. i' L. R. Co. (1888) 21 Q. 
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standing crop or of grdwlng trees imports a licence tt> the 
buyer to enter on the land so f fir and so often as reasonably 
necessary for cutting and carrying o£E the crop or the trees, 
and tlie licence cannot be revoked until the agreed time, if 
any, or otherwise a reasonable time for that purpose has 
elapsed (a). The diversity to be noted between licence and 
grant is of respectable anlicfuity. In 1460 the defendant 
in an action of trespass set up a right of common ; the 
plaintiff said an excessive number of beasts were put in ; 
the defendant said this was by licence of the plaintiff ; to 
which the plaintiff said the licence •was revoked before the 
trespass complained of; Billing, then king’s serjeant, 
afterwards Chief Justice of the King’s Bench under 
Edward IV., argued that a licence may be revoked at will 
even if expressed to be for a term, and this seems to have 
so much impressed the Court that the defendant, rather 
than take the risk of demurring, alleged a grant: the 
•reporter’s note shows that he thought the point new and 
interesting (6). But a licensee who'nas entered or placed 
goods on land under a revocable licence is entitled to have 
notice of revocktioij and a reasonable time to quit or 
remove his goods (c). 

Again, if the aetC licenced be such as have permanent 
results, as in altering the condition of land belonging to 
the licensee in a manner which, but for the licence, would 
be a nuisance to adjacent land of the licensor; there the 
licensor cannot, by merely revoking the licence, cast upon 
the*licensee the bui'den of restoring the former state of 

things. A licence is in its nature revocable (d), but the 

• 

(a) See further 2 Wms. Saimd. Melior v. Watkins (1874) L. R. 9 
363 — 365, or Cooley on Torts 61.* Q. B. 400. 

{p) 39 Hen. VI. 7, pi. 12. * [d) Wood v. LeadbiUert note (ar), 

(<j) Cornish v. Stubbs (1870) L. R. last page. 

6 C. P. 334, 39 li. J. C. P. 202 ; 
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revocation will not make it a tresj^ass to leave things as 
the execution of the licence 'has made them. In this sense 
it is said that ‘‘a licence executed is not countermand- 
able ” (e). When a licence to do a particular thing once 
for all has been executed, there is nothing left to revoke. 

Whether and ho\^sfar the licensor can get rid of the 
consequences if he mislikes them afterwards is another and 
distinct inquiry, which can be dealt with only by consider- 
ing what those consequences are. He may doubtless get 
rid of them at his own charges if he lawfully can ; but ho 
cannot call on the licensee to take any active stops unless 
under some right expressly created or reserved. 

For this purpose, therefore, *there is a material difference 
between “ a licence to do acts which consist in repetition, 
as to wal^ in a park, fo use a carriage-way, to fish in the 
waters of another, or the like,” which may be counter- 
manded without putting the lu^ensee in any worse position 
than 1>efore«.the licence was granted, and ‘‘a licence to’ 
construct a work whiCh is attended with expense to the 
party using the licence, so that, after the same is counter- 
manded, the party to whom it was gj’antdd may sustain a 
heavy loss ” (/) . • And this rule is as binding on a licensor’s 
successors in title as on himself (f/). But it is not applic- 
able (in this country at any rate) to tffe extent of creating 
in or over land of the licensor an easement or other inte- 
rest capable of being created only by deed (A), 

In those cases, however, the licensee is not necessarily 

(e) Winter v. Brockwell (1807) 8 (/<) Wo6d v. Leadbitter, p. 331, 

East 308. Tins class of cases is above ; Raffey v. Henderson (1861) 

expressly recognized and distin- 17 Q. B. 674, 21 Jj. J. Q. B. 49 ; 

guished in Wood v. Leadhitter^ 13 Hewitt v. Isham (1851) 7 Ex. 77, 

M. & W. at p. 856. L, J. Ex. 35 (showing that 

(/) V. Inge (1831) 7 kjonversely what purports to be a 

Bing. 682, 694, per cur. reservation in a parol demise may 

(^y) Ibid, operate as a licence). 
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without remedy, for thb facts may be such as to confSr on 
him an interest which can be ihade good by way of equit- 
able estoppel (^). This form of remedy has been exten- 
sively applied in the United States to meet the •hardship 
caused by untimely revocation of pajf/1 licences to erect 
dams, divert water-courses, and the like (y). 

The case of a contract tef grant an easement or other 
interest in land must be carefully distinguished when it 
occurs (A*). 

The grant or revocation of a licence may be either by 
express words or by any a’ct suflGiciently signifying the 
licensor’s will; if a man has leave and licence to pass 
through a certain gate, the licence is as effectually revoked 
by locking the gate as by a forihal notice {l)^ In the 
common intercourse of life between friends and neighbours 
tacit licences are constantly.givon and acted on. 

I 

ft 0 

Wo shall have something to say iiHanother connexion [m) 
of the rights — or rather want of rights — of a ‘‘bare 
licensee.” Hero wo may add that a licence, being only a 
personal right — or rather a waiver of the licensor’s rights — 
is not assignable, and confers no right against any third 
person. If a so-fiailed licence does operate to confer an 
exclusivq right capable of being protected against a 

(i) Sec Plmmcr v. Mayor of Frauds, which is of course a mis- 
Wdlinyton^ Z. (18vS4) 9 App. Ca? take :* Wood v. Leadhiitci\ p. 331, 
099, 53 L. J. P. 0. 104, where the above. The limits of the doctrine 
two •principles do not appear to arc in this country fixed by 

bo sufficiently distinguiSied. Cp. den v. Dyson (1866) L. 11. 1 H. L. 
McManus v. Cooko (1887) 35 Ch. D. 129. 

681, 690, per K»y J.; 56 L. J. Ch. {k) See Smart v. Jones (1864) 83 
602. L. J. 0. P. 154. 

(j) Cooley on Torts, 307 — SfO. (;) SeeiZy^<?v. Graham, note (a;), 

It seems to have sometimes beerf p. 331. 

thought in America that the only (w) Chap. XII. below, adfvn, 
difficulty arises from the Statute of 
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strarfger, it must be that there more than a licence, 
namely the grant of an iitterest or easement. And the 
question of grant or licence may further depend on the 
question ^whether the specified mode of use or enjoyment 
is known to the law as a substantive right or interest (n) : 
a question that mayo© difficult. But it is submitted that 
on principle the distinraon is«ofear. I call at a friend’s 
house ; a contractor who is doing some work on adjacent 
land has encumbered my friend’s drive with rubbish ; can 
it be said that this is a# wrong to me without special 
damage ? With such ^damage, indeed, Jit is (o), but only 
because a stranger cannot justify that which the occupier 
himself could not have justified. The licence is material 
only as showing that I was not a* wrong-doer myself ; the 
complaint^is founded dfi actual and specific injury, not on 
a ^uasi trespass. ^)ur law of trespass is not so eminently 
reasonable that one need be anadous to extend to licensees 
the yeHy large rights which it gives to owners and occu- 
piers. 

As to justification by authority of tj^e laV, this is of two 
kinds : 

1. In favour*bf a true owner against a wrongful pos- 
sessor ; under this head come re-bntry db. land and retaking 
of goods. 

2. In favour of a paramount right conferred by law 
against the rightful possessor; Vhich may be in the execu- 
tion of legal j)rocess, in the assertion or defence of private 
right, or in some cases by reason of necessity. 

(w) Compare Nuttall v. Bracewell the learned editefl^s of Smith’s 
(1866) L. R. 2 Ex. 1, 36 L. J. Ex. Le^ng Cases, in the notes to 
1, with Ormerod v. Todmordm Mill Armory v. Belamirie. 

Co, (1883) 11 Q. B. Div. 155, 52 * (o) Corby y. Hill (1858) 4 C. B. 

L. J. Q. B. 445 ; and see Grale on N. S. 556, 27 L. J. C. B. 318. See 
Easements, 5th ed. 315. Centra more in Chap. XII. below. 


J ufltifica- 
tion by 
law. 



336 


WRONGS TO POSSESSION AND PROPERTY. 


Re-entry 
herein of 
forcible 
entry. 


ti A person entitled teethe possession of lands or tenements 
does no wrong to the person tvrrongfuUy in possession by 
entering upon him ; and it is said that by the old common 
law ho might have entered by force. But forcible entry is 
an oifence under the statute of 5 Eio. IL (a.d. 1381), which 
provided that “ none from hencefortJlmake any entry into 
any lands and tenements, *b«it in ease where entry is given 
by the law, and in such case not with strong hand nor 
with multitude of people, but only in peaceable and easy 
[the true reading of the Parliament Boll appears to be 
‘ lisible, aisee, & poisible ’] manner^ ’ This statute is still 
in force here, and “ has been re-enacted in the several 
American States, or recognized as a part of the common 
law ’’ (p). The offenoe*is equally committed whether the 
person who enters by force is entitfed to possessipn or not : 
but opinions have differed as to the effect of the statute in 
a coui't of civil jimsdiction.» It has been held that a right- 
• ful owner who enters by force* is not a trespas»or, as Vegards 
tlie entry itself, but is liable for anj^ independent act done 
by him in the course of his entry which is on the face of 
it wrongful, and coyld be justified only by a lawful pos- 
session (fi) ; and, it should seem, for tiny other conse- 
quential damage, within the general limit of natural and 
probable consequence, dist'inguishable from the very act of 
eviction.* This is ^ rather subtle result, and is further 
complicated by the rule of law which attaches legal pos- 
session to physical control, Acquired even for a very short 
tii^e, so it be “ definite and aj)preciable” (r), by the right- 


(p) Cooloy on Torts 323. For (^) Beddall v. Maitland (1881) 
the remedial powers given to jus- 17 Ch. D. 174, 50 L. J. Ch. 401 ; 

tices of the peace by later statutes, Kdivwk v. Ifawkes (1881) 18 Ch. D. 

see Lambarde’s Eircnarcha, cap.^4 ; 199, 60 L. J. Ch. 677, and autho- 

15 Ric. II. c. 2, is still nominally rities there discussed, 

in force. As to what amounts to (r) Lord Cairns in Lows v. TeU 

forcible entry, Jones v. Foley, *91, ford (1870) 1 App. Ca. at p. 421. 

1 Q. B. 730, 00 L. J. Q. B. 404. 
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ful c^sTner. A., being entitled to immediate possession (say 
as a mortgagee having the* legal estate) effects an actual 
entry by taking off a lock, without having given any notice 
to quit io B. the precarious occupier ; thus, ‘‘ in a verj'' 
rough and uncoiu\teous way,” that is, peaceably but only 
just peaceably, he gets possession : once gotten, however, 
his possession is botli legal and rightful. If therefore 
B. turns him out again by force, there is reasonable and 
probable cause to indict B. for a forcible entry. So the 
House of Lords has deoidgd (.s^ Nevertheless, according 
to later judgments, delivered indeed in a court of first 
instance, but one of them after consieferation, and .both 
learned and careful, A. commits a trespass if, being in 
possession by a forcible entry, ho .turns out B. (^). More- 
over, the old authoritief say that a forcible turning out of 
the person in preseiit possession is itself a forcible entry, 
though the actual ingress weye without violence. “Ho 
that ciitereth in a peaceable show (as the door being either • 
open or but closed witlf a latch only), and yet when he is 
come in nseth violence, and throweth out such as lie findoth 
in the place, ho (I say) shall not bo excused : because his 
entry is not consummate by the only putting of his foot 
over the threshold, but by the action and demeanour that 
he offereth when he is come into the^ Louse” (?f). And 
under the old statutes and practice, “ if A. shall disseise B. 
of his land, and B, do enter again, and put out A. with 
force, A. shall be restored to his possession by the Iiclp of 
the justices of the peace, although his first entry were 
utterly wrongful : and (notwithstandiifg the same restitu- 
tion is made) yet B. may well have an assize against A., 
or may enter peaceably upon him again ’’ (ip).* 

{s) Lows V. Telford (1876) 1 App. v. ^JLawices, note (q), 

Ca. 414, 45 L. J. Ex. 613. • (««) Lambarde’s Eirenarcba, cap. 

{t) Seo the judgment of Fry J. 4, p. 142, ed. 1610. 
in licddall v. Maitland^ and Edwich {x) lb. 148. 

P. 


Z 
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But old authorities also distinctly say that no action is 
given hy the siatuio to a tonaKt who is put out with force 
hy the person really entitled, ‘‘ because that that entry is 
not any disseisin of him (//). There is nothing, in them? 
to countenance the notion of the personal expulsion being 
a distinct wrong. The opinion of Pavke and Alderson was 
in accordance with this (^;,*and i^-ie decision from which 
they dissented is roconcileable with the old books only by 
the ingenious distinction — certainly not made by the 
majority {a ) — of collateral "Wro^jgs from the forcible evic- 
tion itself. The correct view seems to be that the posses- 
sion of a riglitful owner gained by forcible entry is lawful 
as between the parties, but ho shall bo punished for the 
breach of the peace by losing it, besides making a fine to 
the king. If tlie latest decisions -are correct, tlio dispos- | 
sesscjd intruder might nevertheless have had a civil remedy | 
in some form (by special action on the case, it would seem) 

> for incidental injuries to peiiison or goods. This^ -refine- 
ment docs not appear to have occuirod to any of the old [ 
pleaders. 

Fresh re- A trespasser may in any case bo turned ofE land before | 
trespas^T. li^as gained possession, and he does net gain possession \ 
until there has bc;)n sonjething like acquiescence in the ! 
physical fact of his occupation on the part of the rightful i 
owner, llis condition is quite different from that of a right- \ 
fill owner out of possession, Avho can recover legal posses- j 
sion by any kind of ollective interruption of the intruder’s '• 
actual and exclusive control. A person who had been 
dismissed from the office of schoolmaster and had given up 

(y) F. N. B. 248 H., Bro. Ab, &W. at pp. 442-3, they declared 

Forcible Entry, 29. ' themselves unconverted. 

(-:) Newton v. Ifarland (1840) i (ff) Tindal C. J. said that pos- 
M. & G. 644, 1 Scott N. II. 474; session gained by forcible entry 
in Jlarvcy v. Brydyes (1845) 14 M. was illcyal : 1 H. & G. 658. 
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posj^ssion of a room occupied hf him in virtue of his 
office, but had afterwards* re-entered and occupied for 
eleven days, was held not entitled to sue in trespass for 
an expulsion by the trustees at the end of that time. “ A 
mere trespasser cannot, by the very act of trespass, imme- 
diately and without acquiescence, give himself Avhat the 
law understands by post ossion* against the •person whom he 
ejects, and drive him to produce his title, if lie can Avithout 
delay reinstate himself in liis former possession’^ {b). There 
must be not only occupal4on,*but effective occupation, for 
the acquisition of possessory rights. ^‘‘In determining 
whether a sufficient possession was taken, much more 
■unequivocal acts must be proved when the person who is 
said to have taken possession is •a mere wrong-doer than 
when hejias a right binder his contract to take posses- 
sion ”(c). And unless and until possession has been 
acquired, the very continuance of the state of things 
which ^constitutes the jtrespass is a neAv trespass at every* 
moment {(1), Wo shall see that this has material conse- 
quences as regards the determination of a cause of excuse. 

As regards goods Avhich have been Avroiigfully taken, Recaption 
the taker is a trespasser all the time that his Avrongful 
jpossession continues, so much so that ‘‘the removal of 
goods, AATongfuUy taken at first, from pne place to*anotlior, 
is held to bo a several tre^ass at each place ”(e), and a 
supervening animus furandi a? any moment of the con- 

(^) Browne v. Lawson (1840) 12 Fleteher (5877) 5 Ch. Div. 809, 

A. & E. 624, 629, 10 L. J. Q. B. 7. 812. 

If a new trespasser entered in this (d) Holmes v. Tj^ilson (1839) 10 
state of things, could the trespasser A. & E. 503; Bowyer v. Cook 
in inchoate occupation sue him, or (1547) 4 C. B. 236, 16 L. J. 0. P. 
the last possessor ? Possibly both. f 77 ; and seo 2 Wms. Saund. 496. 

(<?) Hellish L. J., Ex parte {e) 1 Wms. Saund. 20. 

z 2 
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tinning trespassory possession will complete the ofEenc^ of 
larceny and make the trespassef a thief (/). Accordingly 
the true owner may retake the goods if he can, even from 
an innocent third person into whose hands they have 
come ; and, as there is nothing in this <Jase answering to 
the statutes of forcible entry, he may^se (it is said) what- 
ever force is reasonably necessar/ for the recaption (//). 
Ho may also enter on the first taker’s land for the purpose 
of recapture if the taker has put the goods there (/^) ; for 
they came there by the occupiesr’s own wrong (^) ; but he 
cannot enter on a third person’s land unless, it is said, the 
original taking was felonious (A-), or perhaps, as it has been 
suggested, after the goods have been claimed and the 
occupier of the land bras refused to deliver them (/). 
Possession is mucli more easily efianged in the case of 
goods than in the case of land ; a transitory and almost 
instantaneous control has often, in criminal courts, been 
' held to amount to asportation; The difference may have 
been sharpened by the rules of crinJinal justice, but in a 
general way it lies rather in the nature of the facts than 
in any arbitrary divergence of legal principles in dealing 
with immoveable and moveable property. 

(/) Reg. V. Riley (1S^7) Dear^t. violence used in defence of a 
149, 22 L. J. M. C. 48. wrongful possession is a new 

{g) Rladh v, Higgs (^861) 10 assault, and commensurate resist- 

C. B. N. S. 713, but tbe reasons ance to it in personal self-defence 

given at page 720 seem wrong, an^ tis justifiable, 

the decision itself is contrary to tho [h) Patrick v. Colet'ick (1838) 3 
common law as understood in the M. & W. 483, explaining Blackst. 
thiriconth century. Onr who re- Comm. iii. 4. 
took his own goods by force (save, (i) Per Littleton J., 9 Edw. IV. 
perhaps, on fresh pursuit) was a 35, pi. 10. 

trespasser and lost the goods. It (k) Blackstone, 1. c. ; Anthony 
was even thought needful to stente v. Haney (1832) 8 Bing. 187, and 
that he was not a felon. See, Bigelow L. 0. 374. 

Britton, od. Nicholls, i. 67, 116. (/) Tindal 0. J. in Anthony v. 

At all events maim or wounding is Haney : but this seems doubtful, 

not justified for this cause; but 
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One of the most important heads of justification under Process of 
a paramount right is the execution of legal process. The breaking 
mere taking and dealing with that which the law com- 
mands to bo so taken and dealt with, be it the posses- 
sion of land or goods, or both possession and property of 
goods, is of course no wrong ; and in particular if posses- 
sion of a house cannotNbe delivered in obedience to a writ 
without breaking the house open, broken it must be i. 

It is equally settled on ^the other hand that “ the sheriff 
must at his peril seize ihe ^goods of the party against 
whom the writ issues, ’i and not any other goods which are 
wrongly supposed to be his ; even unavoidable mistake is 
no excuse (/i). More special rules have been laid down as 
to the extent to which private pi*operty which is not itself 
the immediate object*of the process may be invaded in 
executing the command of the law. The broad distinction 
is that outer doors may not bo broken in execution of 
proce^ at the suit of a priv«ttto person ; but at the suit o& 
the Crown, or in execution of process for contempt of a 
House of Parliament (o), or of a Superior Court, they 
may, and must ; and this, in the latter tase, though the 
contempt consii?t in disobedience to an order made in a 
private suit (;?). The authorities referred to will guide the 
reader, if desired, to further details. • 

Constables, revenue officers, and other public* servants, 
and in some cases private persons, are autliorized by divers 


(w) Smayne’fi Ca. (1604-5) 5 Co. 
Rep. 91 b, and in 1 Sm. L. C. 

(m) Glasspoole v. Youny (1829) 9 
B. & 0. 696; Garland v. Carlisle 
(1837) 4 Cl. & F. 693. As to the 
protection of subordinate officers 
acting in good faith, see in the 
Chapter of General Exceptions, 
p. 106, above. 


(o) Ihirdeit v. Abbot (1811) 14 
East 1, a classical case. • 

(p) Anil it is conteini)t in the 
sheriff himself not to execute such 
process by breaking in if neces- 
sary: Harvey v. JIarvey (1884) 26 
Cli. D. 644. Otherwise where 

^attachment is, or was, merely a 
formal incident in ordinary civil 
process. 
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BistresR. 


Damage 

fcaisaui. 


statutes to enter on Hinds and into houses for diVers 
purposes, with a view to the ‘discovery or prevention of 
crime, or of frauds upon the public revenue. We shall 
not attempt to collect these provisions. 

The right of distress, where it exists, justifies the taking 
of goods from tl)p true owficy: it that the distrainor, 
unlike aslieriff taldng goods in execution, does not acquire 
possession, tlie goods being ‘‘in the custody of the law” (q). 
Most of the practical importance} of the subject is in con- 
nexion with the law of landlord an/l tenant, and we shall 
not enter here on the learning* of distress for rent and other 
charges on land (r). 

t 

Distress damage feasant is the taking by an occupier of 
land of chattels (commonly but not necessarily animals) (a*) 
found encumbering or doing damage on the land. The 
right given by the law is therefore a right of solf-pro- 
to(dion against the continuanco of ji#.trespass already com- 
nioncod. It must be a manifest trespass ; distress damage 
feasant is not a) lowed against a party having any colour 
of right, c, y., one commoner cannot distrain upon another 
commoner for surcharging {t). And wliers a man is law- 
fully driving cattle along. a highway, and some of them 
stray from it into ground not fenced off from the way, he 
is entitled to a reasonable time for driving them out before 
tlie occupier may distrain,, and is excused for following 


(ry) See IFesi v. mbh (1847) 4 
C. B. 172, 17 L. J. 0. r.' 160. 

{r) As to distress iu general, 
Blaokst. Coram. ^)ook iii. c. 1. 

(.v) ^‘All chattels -whatever aro 
distrainablo damage feasant;**^ 
Gilbert on Distress and Replevin^ 
(4tli ed. 1823) 40. A locomotive 
has been distrained damage feasant ; 


Amhcrgntc M. Co. v. Midland 
R. Co. (1853) 2 E. & B. 793; it was 
not actually straying, but had been 
put on tlio Midland Company’s 
line -vvitliout tlio statutable ap- 
proval of that company. 

(0 Cape V. Scott (1874) L. R. 9 
Q. B. 269, 43 L. J. Q. B. 66. 
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them on the land for that purpose. What is reasonable 
time is a question of fact, ih be determined with reference 
to all the circumstances of the transaction (?/). And where 
cattle stray by reason of the defect of fences which the 
occupier is bound to repair, there is no actionable trespass 
and no right to distrain until the owner of tJio cattle lias 
notice {x). In one respV. 9 t distress damag(f feasant is more 
favoured than distress for rent. For a rent or service 
the lord cannot distreine iji the night, but in the day time : 
and so it is of a rent charge. *But for damage feasant one 
may distreine in the night, oijtierwise it may bo the beasts 
will bo gone before he can tate them ” (//). But in other 
respects “ damage feasant is the strictest distress that is, for 
the thing distrained must be taken in the very act,^’ and 
held only^as a pledge its own individual trespass, and 
other requirements observed (s). 

The right of distress damage feasant does not exclude 
the ri^t to •chase out trespassing beasts at one^s elec-* 
tion (a), or to remove inanimate chattels and replace them 
on the owner’s land (/>). 

Entry to tate 'a distress must be peaceable and without Entry of 
breaking in ; it is not lawful to open a window, though 
not fastened, and enter thereby*(<?). Distrainors for rent 
have been largely holpen by statute, ]3ut the oomftnon law 
has not forgotten its ancient strictness where express statu- 
tory provision is wanting. 

(?^) Good win v. CheveUy (1869) 4 (a) IS/rr^nghand s Ca.t 4 Co. Rep. 

H. & N. 631, 28 L. J. Ex. 298. 38 h, 

{x) 2 Wms. Saund. 671. (^) Rea v. Sheward (1839) 2 M. 

(jf) Co. Litt. 142 a. & W. 424. * 

(s) Vaspor v. Edwards (1701) 12 (^) Nash v. Laras (1867) L. R. 2 

Mod. 660, where the incidents of B. 590. Otherwise whore the 
damage feasant generally are ex- window is already partly open : 
poimdcd. Vrahtree v. Bobimon (1885) 16 Q. B. 

D. 312, 54 L. J. Q. B. 644. 



344 


WRONGS TO POSSESSION AND PROPERTY. 


In connexion with diistress tho Acts for the prevention 
of cruelty to animals have introduced special justifications : 
any one may enter a pound to supply necessary food and 
water to animals impounded, and there is an 'eventual 
power of sale, on certain conditions, to satisfy the cost 
thereof (r7). 

Trespasses Finally there are cases in which entry on land without 
by nonces- consent is excused by the necessity of self-preservation, or 
the defence of tlio realm (f»), /)r an act of charity pre- 
serving the occupier from irremediable loss, or sometimes 
by the public safety or convenience, as in putting out fires, 
or as where a highway is impassable, and passing over the 
land on either side is justified ; but in this last-mentioned 
case it is perhaps rather a matter oS positive common right 
than of excuse (/). Justifications of tlifs kind are discussed 
in a case of tho early sixteenth century, where a parson 
. sued for trespass in caiTying away liis corn, jyid tlu? defen- 
dant justified on the ground that the corn had been set out 
for tithes and was in danger of being spoilt, wherefore he 
took it and carried it to the plaintiff’s barn to save it : to 
which tho plaintiff demurred. Kingsmill J. said that a 
taking without consent must be justified'^either by public 
necessity, or “ by “loason of a condition in law ” ; neither 
of which grounds is present here; taking for the true 
owner’s benefit is justifiable only if the danger be such tha,t 
. he will lose his goods without'remedy if they are not taken. 


((f7) 12 & 13 Viet. c. 92, s. 6 ; 17 
& 18 Viet. c. 60, s. 1 ; superseding 
an earlier Act of William IV. to 
the same e^f(^i5t. See Fisher’s 
Digest, Distress, s. t. “ Pound and 
Poundage.” 

(f) See p. 167, above. 

(/) Tho justification or right, 
whichever it be, docs not apply 


where there is only a limited dedi- 
cation of a way, subject to tho 
right of tho owner of the soil to do 
acts, such as ploughing, which 
make it impassable or inconvenient 
at certain times: Arnold v, HoU 
brook (1873) L. R. 8 Q. B. 96, 42 
L. J. Q. B. 80. 
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As 'examples of public necessity, Tie gives pulling down 
some houses to save otliers (in case of fire, presumably) {g), 
and entering in war time to make fortifications, “The 
defendant’s intention,” said Rede C. J., “is material in 
felony but not in "trespass ; and here it is not enough that 
he acted for the plaintiff’s good.” A strajiger’s beasts 
might have spoilt the opm, but the plaiiltifi w'^ould have 
had his remedy against their owner. “So w’here my 
beasts are doing damage^ in another man’s land, I may 
not enter to drive them out ; and yet it would be a good 
deed to drive them ouA so tlyit they do^no more damage ; 
but it is otherwise if another man drive my horses ijrito a 
stranger’s land wliere they do damage, tliere I may justify 
entry to drive them out, because* their wrong-doing took 
its beginning in a stranger’s wrong. But here, because 
the party might have his remedy if the corn were anywise 
destroyed, the taking was not •lawful. And it is not like 
the cai?e whcTSO things are in -danger of being lost by water, * 
fire, or such like, for thfere the destruction is without remedy 
against any man. And so this jfiea is not good”(/^). 
Fisher J. concurred. , There is littJo or* nothing to be 
added to tlio statement of the law, though it may bo 
doubted whether it is now likely ever to be strictly 
applied. Excuse of this kind* is alt^ays more readily 


(y) Cp. Littleton J. in Y. B. 9 
Ed, IV. 36 ; “ If a man hy negligence 
suffer his house to bum, I who am 
his neighbour may break down tho 
house to avoid the danger to mo, 
for if 1 let the house stand, it may 
bum so that I cannot quench the 
fire afterwards.” 

{h) 21 Hen. VII. 27, pi. >5 (but 
the case seems really to belong to 
Hilary term of the next year, see 
S, C7., Keilw. 88 a; Frowike was 
still Gliief Justice of Common Fleas 


in Trinity term 21 Hen. VIT., ib, 
86 by pi. 19 ; ho died in tho follow- 
fng vacation, and Rede was ap- 
pointed in his stead, ib. 86 6, where 
for Mich. ^2 Hen. VII. we should 
obviously read 21); cp. 37 Hen. VI. 
37, pi. 26; 6 Ed. IV. 8, pi. 18, which 
seems to extend the justification to 
enjry to retake goods which have 
^ome on another’s land by inevit- 
able accident ; see Story, Bail- 
ments, § 83 a, note. 
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allowed if the possessor of the land has created or *con- 
tributed to the necessity by ffis own fault, as where the 
grantor of a private right of way has obstructed it so that 
the way cannot bo used except by deviation on his’adjacent 
land (/). * 

Poxhimt- At one time, it was sh;Qposed that the law justified 
jpnvi- entering on land in fresh pursuit of a fox, because the 
destruction of noxious animals is to be encouraged ; but 
this is not the law now. If it Jever was, the reason for it 
lias long ceased to exist (y). Practically foxlmnters do 
well enough (in this part oS the United Kingdom) with 
licence express or tacit. 

TrospaHs Tliore is a curious and* rather subtle distinction between 
justification by consent and justification or exc?ise under 
authority of law. A possessor by consent, or a licensee, 
may commit a wrong by abusing his power, but (subject 
' to ihe peculiar exception in tile casq of letting or bailment 
at will mentioned above) (/»*) ho is hot a trespasser. If I 
lend you a horse to ride to York, and you ride to Carlisle, 
I sliall not have (under the old forms of pleading) a 
general action of trespass, but an action on tlie case. So 
if a lessee for y^ars holds over, he is not a trespasser, 
because his entry was authorized by the lessor (/). But 
“ when entry, authcjsrity, or licence is given to any one by 
the law, and he doth abuse ^t, he shall be a trespasser, 
ah initio , that is, the authoiity or justification is not only 
determined, but treated as if it had never existed. “ The 
law gives authority to enter into a common inn or 
tavern ((m ) ; §o to the lord to distrain ; to the owner of the 

(0 Selhy V. Nvttlefold (1873),. 9 (0 21 Ed. IV. 76 h, pi, 9. 

Oil. Ill, 43 L. J. Ch. 359. (;«) This is in respect of the 

(,/) Vmd V. SmumerhaycR (1878) 4 public character of the innkeeper’s 
Q. B. D. 9, 48 L. J. M. C. 33. employment. 

{h) P. 326, above. 
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ground to distrain damage feasant ;*to him in reversion to 
see if waste ho done ; to the ^commoner to enter upon the 
land to see his cattle ; and such like .... But if he 
who enters into the inn or tavern doth a trespass, as if ho 
carries away anything ; or if the lord who distrains for 
rent(#/), or the owner for damage feasant, wgrks or kills 
the distress ; or if he who^ enters to see waste breaks the 
house or stays there all night; or if the commoner cuts 
down a tree ; in these and the like cases the law adjudges 
that he entered for that puj^^oso, and because the act wliicli 
demonstrates it is a trespass,, ho shall bo a trespasser ah 
initio ” (o). Or to state it less artificially, the effect of an 
authority given by law without the OAvnor’s consent is to 
protect the person exorcising that authority from being 
dealt with^as a trespasser so long — but so long only — as 
the authority is not abused. He is never doing a fully 
lawful act : he is rather an excusable trespasser, and be- 
comes a'^tresposser without excuse if he exceeds his aullxo- 
rity(j;): ‘‘it shall be^ adjudged against the peace 
This doctrine lias been applied in modern times to the lord 
of a manor taking an osti’ay (r), and to*a sheriff remaining 
in a house in possession of goods taken in execution for an 
unreasonably long time (s). It is ajiplicablo only when 
there has been some kind of active wrong-doing ; not when 
there has been a more refusal to do something oife ought 


(w) The liability of a distrainor 
for rent justly due, in respect of 
any subsequent irrcgubirity, was 
reduced to the real amount of 
damage by 11 Geo. II. c. 19, s. 19: 
but this does not apply to a caso 
where the distress was wholly un- 
lawful: Attack V. Bramivell (18G3) 
3 B. & S. 620, 32 L. J. Q. B. 146. 
Distrainors for damage feasant are 
still under the common law. 


J^o) The Six Carpenters'* Cascy 8 
Co. Rep, 146 ay b, 

{p) Cp- Pollock and Wright on 
Possession, *144, 201. 

(</) 11 Hen. IV. 76, pi. 16. 

(r) Oxley v. Walts^(ll^b) 1 T. R. 
12, 1 R. R. 133. 

Ash V. Tiaxmmy (1852) 8 Ex. 
297, 22 L. J. Ex. 59, seil qu. 
if according to the old authorities, 
see Pollock and Wright on Posses- 
sion, 82. 
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Taking o 
retaking 
goods. 


to do — as to pay for •one’s drink at an inn {t), or deliver 
lip a distress upon a proper tdhdor of the rent due («f). “If 
I distrain for rent, and afterwards the termor offers me 
the rent and the arrears, and I withhold the distress from 
liim, yet lie shall not have an action *of trespass against 
me, but detinue, because it was lawful at the beginning, 
when I took the distress ; but if I kill them or work them 
in my own plow, he shall have an action of trespass ” 

But it is to be observed that retaining legal possession 
after the expiration of autfiority has been held equivalent 
to a new taking, and therefore a positive act : hence (it 
seems) the distinction between the liability of a sheriff, 
wlio takes possession of the execution debtor’s goods, and 
of a distrainor ; the latter only takes the goods into “ the 
custody of the laiv,” and “ the goods being in the custody 
of tlie law, tlie distrainor is under no legal obligation 
actively to ro-deliver thorn” (y). Formerly these refine- 
ments were important as determining the proper ^form of 
action. Under the Judicature Acts they seem to be obso- 
lete for most purposes of civil liability, though it is still 
possible that it question of the measure of damages may 
involve the point of trespass ab initio. Thus in the case 
of the distrainor refusing to give up tlm goods, there was 
no doubt that tfover dr detinue would lio (s) ; so that 
under *the present practice there would bo nothing to 
discuss. 

..Tlio only peculiar remedy available for this class of 
wrongs is distress damage feasant, which, though an im- 
perfect renjedy, is so far a remedy that it suspends the 

(/) Six Carpenters^ Case, note^(tf). [y) West v. Nihhs, 4 0. B. at p. 

(n) West V. Kibbs (1847) 4 C. B. 184, per Wilde 0. J. 

172, 17 L. J. 0. P. 150. [z) Wilde 0. J. /. c., Littleton 

(a:) Littleton in 33 Hen. VI. 27, nbi sup, 
pi. 12. 
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right*of action for the trespass. Tfie distrainor ‘‘ has an 
adequate satisfaction for his damage till he lose it without 
default in himself ; ” in which case he may still have his 
action {a),* It does not seem that the retaking of goods 
taken by trespass Extinguishes the true owner’s right of 
action, though it would of course affect the, amount of 
damages. 


Actions for merely trifling trespasses wore formerly dis- 
couraged by statutes providing* that when less than 40.y. 
were recovered no more cost^ than damages should be 
allowed except on tho judge’s* certificate that the action 
was brought to try a right, or that the trespass was wil- 
ful and malicious yet a trespass- after notice not to tres- 
pass on the plaintiff’s lands was held to be ‘‘ wilful and 
malicious,” and special communication of such notice to 
the defendant was not required {/>). But these and many 
other stSlutes %as to costs were superseded by tho general 
provisions of the Judicature Acts, and tlie rule that a 
plaintiff recovering less than 10/. damages in an action 
‘‘ founded on tort ” getg^no costs in a SiiperiOr Court unless 
by special certificS.te or order (r) ; and they are now ex- 
pressly repealed {dj. 

The Court is therefore not bound by ahy fixed rule; but 
it might possibly refer to the old practipe for the f)urpose 
of informing its discretion. It seems likely that tho 
common practice of putting up ilotice boards with these or 


{a) Vaspor v. Edwards^ 12 Mod. 
C60, per Holt 0. J. 

{b) See Bowyer v. Cook (1847) 4 
0. B. 236, 16 L. J. 0. P. 177 ; 
Reynolds v. Edwards (1794) 6 T. R. 
11, evon 'wbere the defendant had 
intended and endeavoured to avoid 
trespassing ; hut this was doubted 
by Pollock C. B. in Swinfen v. 


Bacon (1860\ 6 H. & N. 184, 18B, 
30 L. J. Ex. 33, 36. 

(<?) County Courts Act, 1888, 
s. 116 (substitute J for like pro- 
visiep of the repealed Act of 1867), 
aOjd 45 & 46 Viet. c. 67, s. 4 ; see 
“The Annual Practice,’* 1892, pp. 
169, 172. 

(d) 42 & 43 Viet. o. 69. 


Costs 

where 

damages 

nominal. 
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the like words : “ Trespassers will be prosecuted accofding 
to law ’’ — words which are “ if strictly construed, a wooden 
falsehood’’ (ri), simple trespass not being punishable in 
courts of criminal jurisdiction — was originally intended to 
secure the benefit of these same statutes in the matter of 
costs. At this day it may be a question whether the 
Court would itot bo dispoa3d to regard the threat of an 
impossible criminal prosecution as a fraud upon the public, 
and rather a cause for dej)riving the occupier of costs than 
for awarding them (/). Soveijal better and safer forms of 
notiee are available ; a comjnon American one, “ no tres- 
passing,” is as good as any." 

“Nothing on earth,” said Sir Walter Scott, “would 
induce me to put uj) boards threatening prosecution, or 
cautioning one’s fellow-creatines 'to beware of ^man-traps 
and spring-guns. I hold that all such ‘things are not only 
in the highest degree offensive and hurtful to the feelings 
of people whom it is every -way important) to conciliate, 
but that they are also quite inefficient” (g). It must be 
remembered that Scott never ceased to be a lawyer as well 
as a man of letters* It was partly the legal knowledge 
and tastes displayed in the Waverley Novels that identified 
him in the eyes of the best critics as theliuthor. 

Iiijunc- An ipjunotion can be granted to restrain a continuing 
trespass, such as the laying and keeping of waterpipes 
under a man’s ground without either his consent or justifi- 
cation by authority of law; and the plaintiff need not 
prbve substantial (damage to entitle himself to this form of 
relief (/i). On the other hand the right to an injunction 

(/?) E. W. Maitland, “Justico itself nn offence, 
and Police,’* p. 13. a (</) Lockhart’s Life of Scott, vii. 

(/) At all events the throat 317, ed. 1839, ex relatione Basil 
Bpring-"uns, still not quite un- Hall. 

known, can do the occupier no (/*) Goodson v. JRichardson (1874) 
good, for to set spring-guns is 9 Ch, 221, 43 L. J. Oh. 790. 
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does %ot extend beyond the old coAmon-law right to sue 
for damages: a reversione/ cannot have an injunction 
•without shoAving permanent injury to the reversion (»). 

Of couBse it may be a substantial injury, though without 
any direct damage; to do acts on another man’s land for 
one’s own profit without his leave; for he is ^entitled to 
make one pay for the right to do them, and his power of 
withholding leave is worth to Irim precisely what it is 
worth to the other party to^have it (k). 

Before the Common^Law procedure Acts an owner. Effect of 
tenant, or reversioner who had* suffered undoubted injury 
might bo defeated by bringing his action in the wong 
form, as whore he brought trespass and failed to show 
that he was in present possession at the time of the wrong 
done (/). But such oases can hardly occur now. 

(() 6'ooi»i* V. Oroitree (1882) 20 ^ (A) Sco 9 Oh. 224, 20 Ch. Div. , 

Ch. I)iv. 589, 6f L. J. CIk 585. ' 592. 

lu Allen V. Martin (1875) 20 Etj. (/) Broion v. Motley (1848) 3 Ex. 

462, the plaiutilTs ^cre in posses- 221, 18 L. J. Ex. 39 ; Filyrim v. 

sion of part of the land affected. Souihamptoti, Co. (1849) 8 

• C. B. 2o, is L. J. C. P. 330. 
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OH^^PTER X. 

c 

NUISANCE. 

Nuisance: Nuisance is tlie wroDg dcAiG ^ a man by unlawfully dis- 
private. turbing him in the enjoyment of Jiis property or, in some 
eases, in the exorcise of a* common right. The wrong is 
in some respects analogous to trespass, and the two may 
coincide, some kinds oi nuisance being also continuing 
trespasses. The scope of nuisance, however, is wider. A 
nuisance may be public or private. 

Public or common nuisances affect the Queen's subjects 
» at large, or some considerabk portion of th^m, such as the 
inhabitants of a town ; and the person therein offending is 
liable to criminal prosecution {a), A public nuisance does 
not necessarily cr<jato a civil capso of action for any 
person; but it may do so under certain conditions. A 
private nuisance affects only one persoiT or a determinate 
number of persoiiVj, and is the ground of civil proceedings 
only. ‘Generally it affects the control, use, or enjoyment 
of immoveable property; but this is not a necessary 
- element according to the*^ modern view of the Ijhv. Cer- 
tainly the owner or master of a ship lying in harbour, for 
example, might bo entitled to complain of a nuisance 


{fi) There formerly a man- Bench. Division still has in theory 

datoiy writ for tho abatement of jurisdiction to grant such writs (as 
public nuisances in cities and cor- distinct from the common judg- 
I)oratc towns and boroughs, ment on an indictment) ; seo Rus- 

tho curious precedent in F. N. B. sell on Crimes, i. 440. 

185 D. Apparently the Queen’s 



PUBLIC NUISANCES. 


353 


croaiid by an occupier on the wharf or shore which made 
the ship uninhabitable. 

We shall first consider in what cases a common nuisance 
exposes the persofi answerable for it to ci\dl as well as action for . 
criminal process, in other words, is actionablQ as well as 
indictable. 

A common nuisance is an unla^vful act or omission to 
discharge a legal duty, which act or omission endangers 
the lives, safetj^, health, i)rof orty, or comfort of the public, 
or by Avhich the publi(> are obstructed in the exercise or 
enjoyment of any right common to all her Majority’s 
subjects” (A). Omission to repair a highway, or the 
j)lacing of obstiaictions in a highway or public navigable 
river, is a familiar example. 

In order to sustain an indictment for nuisance it is 
enough to show that the exeinis© of a common right of the 
Queen’^subjeets has bej^n sensibly interfered with. It is ' 
no answer to say that tlio state of things causing tho 
obstruction is in some otlior w<ay a public convenience. 

Thus it is an indictable nuisance at common law to lay 
down a tramway m a public street to tho obstruction of tho 
ordinary traffic, although tho people wlio use the cars and 
save money and time by tliem ihay bo •greater in number 
than those who are obstructed in their pse of tho Ifighway 
in the manner foimerly accustomed (o). 

It is also not material whothef the obstruction interferes 
with the actual exercise of the right as it is for tho tirne 
being exercised. Tho public are entitied, for example, to 

(b) Criminal Codo (Indictable (c) Ji, v. Train (1862) 2 B. & S. 

Offences) Bill, 1879 (as amended in 640^ 31 L. J. M. C. 1G9, Tho 
Committee), s. 150 ; cp. Stephen, tramways now in operation in 
Digest of Criminal Law, art. 176, many cities and towns have been 
and illustrations thereto, and tho made under statutory authority. 

Indian Penal Code, s. 2G8. 


P. 


A A 
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Special 
damage 
must be 
shown. 


have the whole width df a public road kept free for passing 
and repassing, and an ohstrucMon is not the less a nuisance 
because it is on a part of the highway not commonly used, 
or othei’wise leaves room enough for the ordinary amount 
of traffic {d), • 

Further discussion and illustration of what amounts to 
an indictable nuisance miist be sought in works on the 
criminal law. 

A private action can be ?naig^tained in respect of a public * 
nuisance by a person who suffers Jiheroby some particular 
loss or damage beyond what is suffered by biiTi in common 
with all other persons affected by the nuisance. Inter- 
ference with a common right is not of itself a cause of 
action for the individual citizen? Particular damage (e) 
consequent on the interference is. If 8. man digs a trench 
across a liighway, I cannot sue him simply because the 
trench prevents me from passing along thq higll^ay as I 
am entitled to do; for that is axt' inconvenience inflicted 
equally on all men who use the road. But if, while I am 
lawfully passing alpng after dark^ I fall into this trench 
so tliat I break a limb, or goods which I am carrying are 
spoiled, I shall have my action ; for this is a particular 
damage to myself resulting from the common nuisance, 
and distinct from tlie mere obstniction of the common 
right of passage wliich constitutes that nuisance (/). If 

f 

4 

(if) Turnci* v. IVmgwood Sighway law of defamation. 

Bqard (1870) 9 Eq. 418. Oompai-e (/) Y. B. 27 lien. VIII. 27, pi. 
the similar doctrine as to obstruc- 10. Action for stopping a high- 
tion of lights, infra, "way, whereby it seems the plaintiff 

(c) “ Partiwilar damage ’’ and was deprived of the uso of his own 
** special damage’^ are used in- private way abutting thereon (the 
differently in the authorities ; tho statement is rather obscure) : per 
former seems preferable, for “ sp^- Eitzherbert, a man shall have his 
cial damage,’’ as we have seen, has action for a public nuisance if he 
another technical moaning in the is more incommoded than others. 
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a tiMer is conveying his goods in iJarges along a navigable 
river, and by reason of th^ navigation being unlawfully 
obstructed has to unload his merchandise and carry it 
overland at an increased expense, this is a particular 
damage which gives him a right of action {g). Though it 
is a sort of consequence likely to ensue in many individual 
cases, yet in every case it isV distinct alid specific one. 
"Where this test fails, there can bo no particular damage 
in a legal sense. If the same man is at divers times 
delayed by the same obst^sucfllon, and incurs expense in 
removing it, this is /lot o:^ itself sufficient particular 
damage ; the damage, though* real, is “ common to alj who 
might wish, by removing the obstruction, to raise the 
question of the right of the public to use the way (7i). 
The diversion of traffic br custom from a man’s door by an 
obstruction of a Bighway, whereby his business is inter- 
rupted, and his profits diminished, seems to be too remote 
a damdl^e to ^ive him a right of private action (/), unless 
indeed the obstructioil^s such as materially to impede the 
immediate access to the plaintiff’s place of business more 
than other men’s, and amounts to sou\ethiiig like blocking 


“ If one make a across tho 

high road, and I come riding along 
tho road at night, and I and my 
horae arc thrown in tho ditch so 
tliat I have thereby great damage 
and annoyance, I shall have my 
action against him who made this 
ditch, becanso I am more damaged 
than any other man.” Held that 
sufficient particular damage was 
laid. 

(y) Rose v. Miles (1815) 4 M. & 

S. 101, and in Tligclow L. 0. 400. 

(7i) WinterboUom v. Lord Berhy 
(1867) L, R. 2 Ex. 316, 322, 36 
L. J. Ex. 194. 

A A 


(i) Rickety. Meirop. R. Co. (1867) 
L. R. 2 n. T^. at pp. 188, 1 99. See 
th^ comments of Willes J. in Reekett 
V. Midland R. Co. L. R.^ C. P. at 
p. 100, where Wilkes v. Jlungerford 
Market Co. (1835) 2 Bing. N. 0. 
261 is treated as overruled by the 
remarks of Lord Chelmsford and 
Lord Cranworth. Probably this 
would ndt bo accepted in other 
jurisdictions whore tho common 
law is received. !» Massachusetts, 
at least, 1 Hikes v. llungerford 
Market Co. was adopted by the 
Supremo Court in a very full and 
careful judgment : Stetson v. Faxon 
(1837) 19 Pick. 147. 

2 
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up his doorway {k). ‘\^etlier a given case falls undef the 
rule or the exception must depend on the facts of that 
case ; and what is the true principle, and what the extent 
of the exception, is open to some question (/). If horses 
and waggons are kept standing for an tinreasonahle time 
in the high^vay opposite a man’s house, so that the access 
of customers is** obstructed, rthe house is darkened, and the 
people in it are annoyed by bad smells, this damage is 
sufficiently “ particular, direct, and substantial ” to entitle 
the occupier to maintain an action (m). 

»• 

Privato Tlje conception of private nuisance was formerly limited 

what. ’ to injuries done to a man’s freehold by a neighbour’s acts, 
of which stopping or nais.wing rights of way and flooding 
land by the diversion of watercourses appear to havo been 
the chief species (?i). In the modem authorities it includes 
all injuries to an owner or occupier in the enjoyment of 
the property of which he is in possession, without' regard 
to the quality of the tenure (o). •Blackstone’s phrase is 

{k) Fritz V. Ilohsm (1880) 14 Oh. J. Ex. 1. In this view it is diffi- 

D. 642, 49 L. J. Oh. 321.* cult to see that loss of custom is 

(1) In Fi'itz V. Hobson (last note) otherwise than a natural and proh- 
FiyJ. did not lay down any general able conseqraonce of the wrong, 
proposition. How fa» the principle And cp. the case in 27 Hen. VIII. 
of Lyon v. Fishmonget's' Company cited above, p. 354. In liickeVs ca, 
(1876) 1 *App. Ca. 662, 46 L. J. Lord Westbury strongly dissented 
Oh. 68, is really consistent with from tho majority of the Lords 
Rieket v. Metrop. JZ. Co. is a prob- present ; L. H. 2 H. L. at p. 200. 
lem that can bo finally solved only (m) Benjamin v. Storr (1874) L. 

by the House of Lords itself. Ac- R. 9 0. P. 400, 43 L. J. 0. P. 162. 

coAling to Lyon v. Fishmongers'* Compare further, as to damage 

Company it should seem that block- from unreasonable user of a high- 

ing tho access to a street is (if not way, Harris v. Mobbs (1878) 3 Ex. 
justified) a violation of the distinct D. 268 ; Wilkins v. Lay (1883) 12 

private right of every occupieii in Q. B. D. 110. 

tho street : and such rights arenejt («) P. N. B. Writ of Assize of 
tho less private and distinct because Nuisance,” 183 I. sqq. 
they may be many ; see JIairop v. (o) See per Jesscl M. R. in Jones 
Hirst (1868) L. R. 4 Ex. 43, 38 L. v. Chappell (1876) 20 Eq. at p. 643. 



SPECIES OF PRIVATE NUISANCE. 


357 


anything done to the liiyt or annoyance of the land, 
tenements or hereditaments of another — that is, so 
done without any lawful ground of justification or excuse. 

The waj’^s in which this may happen are indefinite in 
number, hut fall for practical purposes into certain well 
recognized classes. o 

Some acts are nuisances, according to the old authorities KhkIs of 

, imisaiico, 

and the course of procedure on which they were founded, affeot- 
which involve such dhect iifterferonce with the rights of a 
possessor as to be alsa ti’espassps, or hardly distinguishable ship, 
from trespasses. “ A man shall have an assize of nuisance 
for building a house higher than his house, and so near 
his, that the rain which falleth upon that house falletli 
upon the plaintiff’^ house ” (q). And it is stated to bo a ' 
nuisance if a tree growing on my land overhangs the 
public road or my neighbour’s land(r). In this class of 
cases nuisance^' moans ncithing" more than encroachment on 
the legal powers and control of the public or of one’s 
neighbour. It is generally, thoiigli not necessarily (-s*), a 
continuing trespass, for which however, in the days when 
forms of action wore strict and a mistake in seeking the 
proper remedy was fatal, there was a gr^jater variety and 
choice of remedies than for ordinary trespasses. Tlierc- 
fore it is in such a case needless to inquire, except for the 
assessment of damages, whether there is anything like 
nuisance in the popular sense, ^till there is a real distinc- 
tion between trespass and nuisance oven when they are 
combined : the cause of action in trespass is interference 
with the right of a possessor in itself, while in, nuisance it 

(p) Comm. iii. 216. (Ij Best J. in of lonsdah v. 

(V) F. N. B. 184 D. ; mirud-‘ Mmi (1823) 2 B. & C. 302, 311. 
dock's ca, 5 Co. Rep. 100 ^ ; Fat/ v. («) Fat/ v. Prentice^ note (7), where 
Prentice (1846) 1 C. B. 829, 14 L. J. the Court was astute to support 
C. P. 298. the declaration after verdict. 
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2. lura in 
re alicnit. 


3. Con- 
venieneo 
and enjoy- 
ment. 


is the incommodity which is, proved in fact to be the 
consequence, or is presumed by the law to be the natural 
and necessary consequence, of such interference : thus an 
overhanging roof or cornice is a nuisance to the land it 
overhangs because of the necessary tendency to discharge 
rain-water ifpo^i it {t). r 

ft 

Another kind of nuisance consists in obstructions of 
rights of way and other rights over the property of others. 
“ The parishioners may piill ^own a wall which is set up 
to their nuisance in their way to the church’’ (?^). In 
mod^om times the most frequent and important examples 
of this class are cases of interference with rights to light. 
Here the right itself m a right not of dominion, but of 
use ; and therefore no wrong is done {v) unless and until 
there is a sensible interference with its enjoyment, as we 
shall see hereafter. But it need not be proved that the 
interference causes any immediate harm or loss." It is 
enough that a legal right of use ftnd enjoyment is inter- 
fered with by conduct which, if persisted in witliout 
protest, would furnis-h evidence in derogation of the riglit 
itself (?r). 

ft 

A third kind, a'i?d that, which is most commonly spoken 
of by the technical name, is the continuous doing of some- 
thing which interferes with another’s health or comfort in 
the occupation of his prop^rt;^-, such as carrying on a noisy 
or offensive trade. Continuity is a material factor: merely 
teiuporary inconvei;iience caused to a neighbour by “ the 
execution of lawful works in the ordinary user of land ” is 
not a nuisance (op), 

{() Baten^s ca. 9 Co. Bep. 63 k (t<’) Ilarrop v. Jtlirst (1868) L. R. 

(?0 F. N. B. 185 B. '' 4 Ex. 43, 38 L. J. Ex. 1. 

(v) Ofcliorwise us to public ways ; (.r) Harrison v. Southwark 4' 

see Turner v. Ringwood Highway Vauxhall Water Cb., ’91, 2 Ch. 409, 
Board (1870) 9 Eq. 418. 60 L. J. Oh. 630. 
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"V^at amount of annoyance or inconvenience will Measureof 
amount to a nuisance in point of law cannot, by the nat\u:e 
of the question, be defined in precise terms [y). Attempts 
have beeh made to set more or less arbitrary limits to the 
jurisdiction of the Court, especially in cases of miscel- 
laneous nuisance, as we may call them, but they have 
failed in every direction. 


(a) It is not necessary to constitute a private nuisance Injury to 
that the acts or state of thjngfi complained of should be neixl not 
noxious in the sense being injurious to health. It is shown, 
enough that there is a material interference witl^ the 
ordinary comfort and convenience of life — ‘‘the physical 
comfort of human existence ” — ^byianprdiftJ^T aiid reason- 
able" stand^d (s) ; therS must be something more than 
mSt-e loss of amenity {a)^ but there need not be positive 
hurt or disease. 


« 

» 

(b) In ascertaining uWiether the property of the plain- rhiintiff 
till IS in lact injured, or his comiort or convenience in titled by 
fact materially interfered with, by an alleged nuisance, 
regard is had to the character of the neiglibourhood and tho nui- 

^ ^ SQrllCO 

the pre-existing circumstances (5), But the fact that the 
plaintiff was already exposed to some iniJOnvenienco of the 
same kind will not of itself deprive him of his roniedy. 

Even if there was ah'eady a nuisance, ‘that is not a reason 
w'hy the defendant should sot "aivan additional nuisance (c). 

The fact that other persons are wrong-doers in the like sort 


(y) As to the construction of 
“nuisance” in a covenant, which 
it seems need not be confiued to 
tortious nuisance, see Tod^Meatly 
V. Betiham (1888) 40 Ch. Div. 80, 
68 L. J. Ch. 83. 

(s) Walter v. Sel/e, 4 De G. & 
Sm. 316, 321, 322, 20 L. J. Ch. 
433 (Knight Bruce V.-C. 1851) ; 
Crw?tp V. Lamhert (1867) 3 Eq. 400. 


(а) Sale In v. North Braneepeth 
Coal Co. (1874) 9 Ch. 705, 44 L. J. 
Ch. 149; see judgment of James 
li. J. at pp. 709, 710. 

(б) St, Helen's Smelting Co. v. 
'Apping (1865) 11 H. L. C. 642, 35 
L. J. Q. B. 66 ; Sturges v. Bridge 
man (1879) 11 Ch. Div. at p. 866. 

{c) Walter v. Selfe, note (s). 
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is no excuse for a wrong-doer. If it is said This is but 
one nuisance among many,” ‘the answer is that, if the 
others were away, this one remaining would clearly be a 
wrong ; but a man cannot be made a wrong-doer by the 
lawful acts of third persons, and if it is hot a wrong now, 
a prescriptive right to continue it in all events might be 
acquired under cover of the other nuisances ; therefore it 
must be wrongful from the first (d). Neither does it make 
any difference that the very nuis/xnce complained of existed 
before the plaintiff became owner or occupier. It was at 
one time held that if a man^ came^tQ the nuisance, as was 
saidj^he had no remedy (c); but this has long ceased to 
be law as regards both the remedy by damages (/) and the 
remedy by injunction {(/), The defendant may in some 
cases justify by proscription, or the plaintiff be, barred of 
the most effectual remedies by acquiescence. But these 
are distinct and si)ecial grounds of defence, and if relied 
• on must be fuUy made out by appr^opiiate proof. 

Further, the wrong and the rigffi of action begin only 
when the nuisance begins. Therefore if Peter has for 
many years carried on a noisy business on his own land, 
and his neighbour J ohn makes a new building on his own 
adjoining land, in the occupation whereof ho finds the 
noise, vibration, or' the like, caused by Peter’s business to 
be a nuisance, Peter camiot justify continuing his opera- 
tions as against John by showing that before John’s 
building was occupied, John or his predecessors in title 
made no complaint (A). 


(rf) Crossley v. LightowUr (1867) 
2 Ch. 478, 36 L. J. Cli. 684. Tho 
eamo point was (among others) 
decided many years earlier (18'**9) 
in Wood V. Wmidy 3 Ex. 748, 1? 
L. J. Ex. 305. 

(<?) Blackstone ii. 403. 

(/) E. g. St, Helen's Smelting Co, 
T. Tipping (1865) 11 H. L. C. 642, 


36 L. J. Q. B. 66. 

(^) Tipping v. St, Helm's Smelt- 
ing Co. (1865) 1 Ch. 66, a suit for in- 
junction on the same facts; Fleming 
V. lUslop (1886) 11 App. Ca. (Sc.) 
686, 688, 697. 

(//) Sturges v. Bridgman (1879) 
11 Ch. Div. 852, 48 L. J. Ch. 875. 
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(c) Again a nuisance is not justified by showing that iTinocont 

II 1 T . Iieces- 

the trade or occupation causing the annoyance is, apart sary cha- 

from that annoyance, an innocent or laudable one. “ The o/oifwi- 
building of a lime-kiln is good^ and profitable ; but if it be 
built so near a house that when it burns the smoke thereof answer, 
enters into the house, so that none can dwell there, an 
action lies for it’’(^). tan-house is necessary, for all 
men wear shoes ; and nevertheless it may bo pulled down 
if it be erected to the nuisance of another. In like manner 
of a glass-house ; and they ought to be erected in places 
convenient for them’i^f/). So it is an actionable nuisance 
to keep a pigstye so near my neighbour’s house as to^nake 
it unwholesome and unfit for habitation, though the keep- 
ing of swine may be needful for the sustenance of man(A^). 

Leai'uod #and chajitable foundations are commended in 
sundry places of our books ; but the fact that a new build- 
ing is ^ being erected by a college for purposes of good 
education anu the adviwicem&nt of learning will not make * 
it the less a wong if the sawing of stone by the builders 
drives a neighbouring inhabitant out of his house. 


(d) Where the nuisance complained of consists wholly Con- 
or chiefly in damage to property, such damage must be S pl^ic^ 
proved as is of appreciable magnitude and apparent to 
persons of common intelligence; not merely something 
discoverable only by scientific tests (/). And acts in them- 
selves lawful and innoxious do not become a nuisance 


merely because they make a neighbouring house or room 


(i) AUred^s ca. 9 Co. Rep. 69 a, 

(j) Jones V. rowellj Palm. 539, 

approved and explained by Ex. Ch. 
in JiapifordY. Turnley 3 B. 

& S. 66, 31 L. J. Q. B. 286. As to 
“ convenient see next paragraph. 

(I") Aldred's ca, note («)• Cp. 
Broden' v. Saillard (1876) 2 Oh. D. 


692, 701 (Jeasel M. K.), 46 L. J. 
Ch. 414, followed and perhaps ex- 
tended in Jieinhat'dt v. Menlasii 
(1{?S9) 42 Ch. D. 685, 58 L. J. Ch. 
J87. 

Salvin v. North Brancepeth 
Coal Co, (1874) 9 Oh. 705, 44 L. J. 
Oh. 149. 
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less fit for carrying on some ^particular industry, without 
interfering with the ordinary enjoyment of life (m). But 
whore material damage in this sense is proved, or material 
discomfort according to a sober and reasonable standard of 
comfort, it is no answer to say that the offending work or 
manufacturers carried on a^ a place in itself proper and 
convenient for the purpose. ♦ A right to do something that 
otlierwise would be a nuisance may be established by pre- 
scription, but nothing less will serve. Or in other words a 
place is not in the sense of thd law convenient for me to 
burn bricks in, or smelt copp^, or carry on chemical works, 
if that use of the place is convenient to myself but creates 
a nuisance to my neighbour (n). 


Modes of (e) No particular combination of soqjrces of annoyance 
ance.^" is necessary to constitute a nuisance, nor are the possible 
sources of annoyance exhaustively defined by any .rule of 
* law. Smoko, unaccompanied with noise or ndxious vapour, 
noise alone, offensive vapours alone, although not injurious 
to health, may severally constitute a nuisance to the owner 
of adjoining or neighbouring propoity ’’(o). The persis- 
tent ringing and tolling of large bells the loud music. 


(m) Bohhmn v. Kilvert (1889) 41 
Ch. Div. 88, r)8 L. J. Ch. 392. The 
ordinary enjoyninnt of li^e, how- 
ever, seems to inchide the mainte- 
nance of a duo temperature in one’s 
wine cellar : Reinhardt v. Mentastij 
note! (/f) above. 

(«) St. Relents Smelting Co. v. 
Tipping (1865) 11 H. L. C. 642, 35 
• L. J. Q. B. 66, Bigelow L. 0. 454 ; 
Ramford v. Turnlnj (1862) Ex. Ch. 
3 B. & S. 66, 31 L. J. Q. B. 286 
Carey v. LedbitUr (1862-3) 13 C. B. 
N. S. 470, 32 L. J. C. P. 104. These 
authorities overrule Hole v. Barlow 


(1858) 4 0. B. N. S. 334, 27 L. J. 
C. P. 207 ; see Shottsiron Co. y.lnglis 
(1882) 7 App. Ca. So. at p. 528. 

* {o) Itomilly M. R., Crump V. 
Lambert (1867) 3 Eq. at p. 412. 

[p) Soliau V. Be Held (1851) 2 
Sim. N. S. 133. The bells be- 
longed to a Roman Catholic 
church; the judgment points out 
(at p. 160) that such a building is 
not a church in the eye of the law, 
and cannot claim the same privi- 
leges as a parish church in respect 
of boll-ringing. 
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shouting, and other noises attending the performances of a 
circus (q), the collection of a* crowd of disorderly people by 
a noisy entertainment of music and fireworks (r), to the 
grave annoyance of dwellers in the neighbourhood, have 
all been held to be nuisances and restrained by the autho- 
rity of the Court. The use, of a dwelling^houso in a 
street of dwelling-houses, in an ordinary and accustomed 
manner, is not a nuisance though it may produce more or 
loss noise and inconveniojice to a neighbom\ But the 
conversion of part of a hcAise to an unusual pm‘j)ose, or 
the simple maintenani»5 of an arrangement which offends 
neighbours by noise or otherwise to an unusual and csoes- 
sive extent, may bo an actionable nuisance. Many houses 
have stables attached to them, bfft the man who turns the 
whole ground flooy of a London house into a stable, or 
otherwise keeps a stable so near a neighJ)our’s living 
rooms that the inhabitants arS disturbed all night (oven 
though he ha^j done n^thin^ beyond using the arrange- 
ments of the house as he found them), does so at his own 
risk (s). 

“ In making out a case of nuisance of* this character, 
there are always two things to be considered, the right of 
the plaintiff, and the right of the dpfendant. If the 
houses adjoining each other are so built that from the 
commencement of their existence it is manifest that each 
adjoining inhabitant was intended to enjoy his own 


(^) Inchbald v. Barrington (18G9) 
4 Ch. 3S8 : the circus was eighty- 
five yards from the plaintiff’s house, 
and ‘‘ throughout the performance 
there was music, including a trom- 
bone and other wind instruments 
and a violoncello, and great noise, 
with shouting and cracking of 
whix)8.*’ 


(r) Walker v. Brewster (18G7) 6 
Eq. 24, 37 L. J. Ch. 33. ft <vas 
not decided whether the noise 
would alone have been a nuisance, 
but Wickens V.-6\ strongly in- 
clined to think it would, see at 
p. 34. 

(a) (1873) 8Ch. 467; 

Broder V. tSaillard (1876) 2 Ch. D. 
092, 45 L. J. Ch. 414. 



364 


NUISANCE. 


property for the ordinary purposes for which it and all the 
different parts of it were constructed, then so long as the 
house is so used there is nothing that can he regarded 
in law as a nuisance which the other party -has a right to 
juovent. But, on the other hand, if either party turns his 
house, or any portion of it„.to unusual purposes in such a 
manner as to produce a suhctantial injury to his neighbour, 
it appears to me that that is not according to principle or 
authority a x’easonable use of bis own property ; and his 
neighbour, showing substantial injury, is entitled to pro- 
tection ” (f). 

« 

Injury (f ) "Where a distinct private right is infringed, though 

cjommon to ' • ^ ^ n ^ 

the plain- it be Only a right enjoyed in common with other persons, 

otheTs!^ it is immaterial that the plaintiff suffered no specific 
injury beyond those other persons, or no specific injury at 
all. Thus any one commoner can sue a stranger who lets 
his cattle depasture the common ^ii) ; and %any oie of a 
number of inhabitants entitled by'^loeal custom to a par- 
ticular water supply can sue a neighbour who obstructs 
that su]iiily (r)'. It .should seem f^om the ratio decidendi 
of the House of Lords in v. Fishmongers^ Company (.r), 
that tlie rights of access to a highway of a navigable river 
incident to tlie occupation of tenements thereto adjacent 
are privtite rights within the moaning of this rule (y). . 

(g) A cause of action for nuisance may bo created by 
independent acts of different persons, though the acts of 
any one of those persons would not amount to a nuisance. 
“ Suppose one person leaves a wheelbarrow standing on a 

{t) Lord SdbomG L. 0., 8 Qh, 4 Ex. 43, 38 L. J. Ex. 1. 
at p. 469. ^ (x) 1 App. Ca. 662. 

(«) Notes to Mellor v. Spateman^ (y) Fritz v. Jfobson (1880) 14 Oh. 

1 Wms. Saund. 626. D. 642, 49 L. J. Ch. 321, sitpra, 

{r) Harropy. Hirst (1868) L. II. p. 356. 


Injury, 
caused by 
indepen- 
dent acts 
of diffe- 
rent per- 
sons. 
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way, that may cause no appreciable inconvenience, but if 
a hundred do so, that may cause a serious inconvenience, 
which a person entitled to the use of the way has a right 
to prevedt ; and it is no defence to any one person among 
the hundred to say that what he does causes of itself no 
damage to the complainant ’’ (^. 

• 

A species of nuisance which has become prominent in 
, modern law, by reason gf the increased closeness and 
height of buildings in towns, is the^ab^^Jruetion of light : 
often' the phrase ‘‘ light^and air” is used-, but the addition 
is useless if not misleading, inasmuch as a specific i-ight to 
the access of air over a neighbour’s land is not known to 
the law {a). 

It seems proper .(though at the risk of digressing from 
the law of Torts into the law of Easements) to state here 
the rules on this head as settled by the decisions of the 
last twenty ye^ars or the;reabotlts. 

c 

The right to light, to begin with, is not a natural right 
incident to the ownership of Avindows,^but an easement to 
which title must bo shown by grant (6), express or implied, 
or by prescription at common law, or under the Prescrip- 
tion Act. The Prescription Act has not altered the 
nature or extent of the right, but has only provided a new 


(«) Thorpe V. Brumjitt (1873) 8 
Gh. 650, 656, per James L. J. 

(«) City of London Brewery Co. 
V. Tennant (1873) 9 Oh. at p. 221 ; 
Wehh V. Bird (1862) Ex. Ch. 13 
C. B. N. S. 841, 31 L. J. 0. P. 335 ; 
Bryant v. Lefemr (1879) 4 C. P. 
Div. 172, especially per Cotton 
L. J. at p. 180, 48 L. J. Oh. 380 ; 
Sarris v. Be Finna (1886) 33 Ch. 
Biv. 238, per Chitty J. at p. 250, 


aM Cotton L. J. at p. 259. 

(b) Notwithstanding the doubts 
expressed by Littledale J. in 2£oibr$ 
V. Itawson (1824) 3 B. & 0. at p. 
340 : see per Lord Solbornc, Baltm 
V. Angtis (1881) 6 ’App. Ca. at p. 
794v and Lord Blackburn, ib. 823, 
and the judgments and opinions in 
that case passim as to the peculiar 
character of negative easements. 


Obstruc- 
tion of 
lights. 


Nature of 
the right. 
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mode of acquiring and claiming it (<?), without taking 
away any mode which existeU at common law (d). The 
right can be claimed only in respect of a building ; the use 
of an open piece of ground for a purpose requiring light 
will not create an easement against an adjacent owner (e). 


Any sub- 
stantial 
diminu- 
tion is a 
wronff. 


Assuming fne right to bp established, there is a wrongful 
disturbance if the building in respect of which it exists is 
so far deprived of access of light as to render itjp^lgri^ 
less fit for comfortable or^bepeficial use or enjoyment in* 
its existing condition ; if dwelling-house, for ordinary 
liabitation; if a warehouse or shop, for the conduct of 
business (/), 

Tliis does not mean that an obstruction is not wrongful 
if it leaves sufficient light for the^ conduct of the business 
or occupation carried on in the dominant tenem'ent for the 
time being. The question is not what is the least amount 
of light the plaintiff can live or work witl), but •whether 
tlie light, as his tenement was entitled to it and enjoyed 
it, has been substantially diminished. Even if a subdued 


or refieoted light is^better for the plaintiff’s business than 
a direct one, ho is not the loss entitled to regulate his 
light for himself (</). 


(c) Kelk V. Tearson (l87l) 0 ‘Oh. 
at pp. 8U, 813, cf. 9 Ch, 219. 

(rf) Aynsletj V. Giovo* (187o) 10 
Oil. 283, 44 ii. J, Ch. 523, Since , 
the rrcscripiion Act, however, tiio 
formerly acc-uatomed method of 
clJiiming under tlie fiction of a loat 
grant appears to ho obsolete. 

(e) Sec rotes v. Smith (18G8) G 
Eq. 311, 318, 38 L. J. Ch. 68. 

(/) Kelk V. Pearson (1871) 6*,Ch. 
809, 811 ; City of London Brewery 
Co, V. Tennant (1873) 9 Oh. at 
p. 21G, 43 L. J. Ch. 467. 


{g) Yates v. Jack (18G6) 1 Cli. 
296. Lanfranchi v. Mackenzie^ 4 
Eq. 421, 36 L. J. Ch. 618 (1867, 
before Malins V.-C.) seems to have 
been decided, on the whole, on the 
ground that there was not any 
material diminution. So far as it 
suggests that there is a distinction 
in law between ordinary and extra- 
ordinary amounts of light, or that 
a plaintiff claiming what is called 
an extraordinary amount ought to 
show that tlie defendant had notice 
of the nature of his business, it 
caimot be accepted as authority. 
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Fftr someyeaxs it was supposed, by analogy to a regulation Supposed 
in one of the Metropolitan Local Management Acts as to the ^^siunp- 
proportion between the height of new buildings and the of^ 
width of streets (//), that a building did not constitute a 45®. 
material obstruction in the eye of the law, or at least was 
presumed not to be such, if its elevation subtended an 
angle not exceeding 45° at the base of the Kght alleged to 
be obstructed, or, as it -sVas sometimes put, left 45° of 
light to the plaintiff. But it has been conclusively de- 
clared by the Court of Appoj,! that there is no such rule (/). 

Every case must be chialt w^th on its own facts. The 
statutory regulation is framed on considerations of general 
public convenience, irrespective of private titles. Where an 
individual is entitled to more light than the statute would 
secure for him, there is nh warrant in the statute, or in any- 
thing that can be tlience inferred, for depriving liim of it. 


An existing right to light is not lost by enlarging, re- P^nlar^c- 
building, or altering (>’j, the windows for wliich access of 
light is claimed. So long as the ancient lights, or a sub- 
stantial part thereof (A*), remain substantia, lly capable of 
continuous enjoyment °(/), so long the existing right con- 


(k) 25 & 2G Viet, c, /02, s. 85. 

(i) Tar her v. J^'irsl Avenue Hotel 
Co. (1883) 24 Ch. Div. 282 ; JEccle- 
siasticttl Commissioners v. Kino (1880) 
14 Oh. Div. 213, 49 L. J. Ch. 629. 

U) Tapling v. Jones (1866) 11 
H. L. 0. 290, 34 L. J. C. P. 342 ; 
Aynsley v. Glover (1874-6) 18 Eq. 
644, 43 L. J. Ch. 777, 10 Ch. 283, 
44 L. J. Ch. 523 ; Ecclesiastical 
Commissioners v. JSTwio, 14 Ch. Div, 
213 ; Greenwood v. Hornsey (1886) 
33 Oh. D. 471, 66 L. J. Ch. 917. 

(A;) Kewson v. Fender (1884) 27 
Oh. Div. 43, 61. It is not neoes- 
sary that the ** structural identity’’ 


of the old windows should he pre- 
served; thif*riffht is to light as 
measured by the ancient apertures, 
but not merely as incident to cer- 
tain defined apertures in a cciiain 
p]jice : Scott V. rape (1886) 31 Ch. 
Div. 664, 66 L. J.Ch. 426; National 
Frovineial Flate Glass Insurance Co. 
V. Prudential Assurance Go. (1877) 
6 Ch. D. 757, 46 L. J. Ch. 871. 
But there must at f.ll events be a 
definite mode of access ; Harris v. 
Be Finna (1886) 33 Ch. Div. 238, 
^ L. J. Ch. 344. 

(1) The alteration or rebuilding 
must be continuous enough to show 
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tinues and is protected by the same remedies {m)» And an 
existing right to light is not'lost by interruption which is 
not continuous in time and quantity, but temiDorary and 
of fluctuating amount (u). 

It makes no difference that the owner of a servient tene- 
ment may, by the situation and arrangement of tlie build- 
ings, be nnablS to prevent a right being acquired in respect 
of the new light otherwise thkn by obstructing the old 
light also (o), For there is no such thing as a specific 
right to obstruct new ligjits. . A man may build on his 
own land, and he may bujld so *^8 to darken any light 
whigli is not ancient (as onibhe oilier hand it is undoubted 
law that his neighbour may open lights overlooking his 
land), but ho must do it so as not to interfere with lights 
in respect of which a right has been ac(|uired. 

“Nui- . Disturbing the private franchise of a market or a ferry 
market ct commonly reckoned a species of nuisance ia our books (p ) . 
fen y. 23 ^^^ ^his classification seems rather “to depend on accidents 

of procedure than on any substantial resemblance between 
interference with pieculiar rights pf this kind and such 
injuries to the enjoyment of common riglits of property as 
we have been considering. The quasi-]^roprietary right to 
a market or a fei5y is o? such a natoe that the kind of 
disturbance called nuisance ’’ in the old books is the only 
w^ay in wliich it can be violated at all. If disturbing a 
^ market is a nuisance, an infringement of copyright must 

that the right is not abandoned; Oh. 611. 

see Moore v. Jiawmi (1824) 3 B. (m) Staight v. Burn (1869) 6 Ch. 
& 0. 322. All the local circum- . per Giffard L. J. at p. 167. 

* stances will considered ; Bulkrs {n) Presland v. Bingham (1889) 
V. JDkkinmi (1885) 29 Ch. D.^65, 41 Ch. Div. 268. 

54 L. J. Ch. 776 . There must }io (0) Tapling y, Jones {l%Qb) 11 H. 
some specific identiheatiou of the L. C. 290, 34 L. J. C. F. 342. 
old light as coincident with the (p) Blackst. Comm. iii. 218, 
new : Bendarves v. Monro, ’92, 1 
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be aliuisance too, unless the terra is to be conventionally 
restricted to the violation oF rights not doi^ending on any 
statute. 


The remedies for nuisance are threefold : abatement, 
damages, and injunction : of which the first is by tlie act saiice!'" 
of the party aggrieved, the others by ]nioocss of law. 
Damages are recoverable hi all cases whore nuisance is 
proved, but in many cases are not an adequate remedy. 

•The more stringent remedy bj^ injunction is available in 
such cases, and often takes the place of abatement where 
that would be too hazardous a 'proceeding. 


The abatement of obstructions to highways, and the Abate- 
like, is_still ol importance as a means of assei*ting public *’^*^^*‘ 
fights. Bvivate rights which tend to the benefit of the 
public, or a considerable class of persons, such as riglits of 
common^ have within recent times been successfully main- 
tained in the s£&ne mannea’, though not witliout the addition 
of judicial proceedings (</). It is decided tliat not only 
walls, fences, and such like encroachments which obstruct 
rights of common ,may bo removed, but a house wrongfully 
built on a coinmon may be pulled down by a commoner 
if it is not removed after notice (r) wipiin a reasonable 
time (ts). 

If another man’s tree overhangs my land, I may lawfully 


{q) Smithy. Sari Brownlotv {IHQ9) 
9 Eq. 24 ] (the case of Berkhamstcad 
Common) ; Williams on Rig-hts of 
Common, 135. 

(r) Pulling down the house with- 
out notice while there are people in 
it is a trespass ; I*errf/ yfFitzhowe 
(1845) 8 Q. B. 757, 15 L. J. Q. B. 
239 ; Jones v. Jones (1862) 1 H. & 

P. . 


C.*l, 31 L. J. Ex. 506 ; following 
Terry y. Fiizhowc with some doubt. 
Tlie ease of a man i>ulling down 
buildings w'rongf ully crt*(;tod on his 
own land is different ; th.; Hurling 
V. Head (1850) 11 Q. B. 901, 19 
L. J. Q. B. 291. 

^«) Davies v. JFiUiams (1851) IG 
Q. B. 546, 20 L. J. Q. B. 330. 


B B 
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I Notice to 
I wrou^- 
{ door. 


out the overhanging branches (i^) ; and in these cases ^here 
the nuisance is in the nature of a trespass, and can be 
abated witliout entering on another’s land, it does not 
appear that the wrong-doer is entitled to notice^ But if 
the nuisance is on the wrong-doer’s own tenement, he ought 
first to be , warned and required to abate it himself (u). 
After notice and refusal, entry on the land to abate the 
nuisance may be justified ; but it is a hazardous course at 
best for a man thus to take the law into his own hands, 
and in modern times it caijc seldom, if ever, be advisable. 


Ill the case of abating nuisances to a right of common, 
notice is not strictly necessary unless the encroachment is 
a dwelling-house in actual occupation ; buj; if there is a 
question of right to be tried, the more reasonable course is 
to give. notice (j/;). The same rule seems on principle to be 
ap])lioablo to tlie obstructiGn of a right of way. As to the 
extent of the riglit, where a fence has been erected upon 
a common, inclosing and separating parts of that common 
from the residue, and thereby interfering with the rights 
of the commoners, t]io latter are not by law restrained in 
the exorcise of those rights to pulling down so muoli of 
that fence as it may be necessary for them to remove for 
tlie purpose of enabling their cattle to enter and feed upon 
the residue of the common, but they ai’e entitled to con- 
sider the whole of that fence so erected upon the common 
a nuisance, and to remove it accordingly ” (,y). 


(/) JVorris v. Jialcei', 1 Rolle’s 
Rep. 393, per Crokc ; Lonsdale v. 
Nelson, 2 B. & 0. 311, per Best. 

{u) This has always been imdor- 
stood to bo the law, and scen 3 s to 
follow a fortiori from the doctrine of 
Perry v. Fitzhowe, n. (?•), last page. 

(.r) Per James L. J., Conimis- 
sioncrs of Sewers v. Glasse (1872) 


7 Oh. at p. 464. 

{y) Bayloy J. in Arktt v. Fllis 
(1827) 7 B. & 0. 346, 362, and 
earlier anthoritios there cited. The 
first is 16 Hon. VII. 10, pi. 18. 
There is a diversity where the fence 
preventing access to the common is 
not on the common itself : ibid. 
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It is doubtful whether there is any private right to abate Nuisances 
a nuisance consisting only in omission except where the 
person aggrieved can do it without leaving his own tene- 
ment in /espect of ^^hioh he suffers, and perhaps except in 
cases of urgency such as to make the act necessary for the 
immediate safety of life or preperty. “ Nijisances by an 
act of commission are committed -in defiance of those whom 
such nuisances injure, and the injured party may abate 
.them without notice to tho person who committed them ; 
but there is no decided ease ^hich sanctions the abatement 
by an individual of nuisdnees from omission, except that of 
cutting the branches of trees which overhang a public it)ad, 
or the private property of the person who cuts them. . . . ■ 

The security of lives aiid^ property 'may sometimes require 
so speedy remedy# as not to allow time to call on the 
person on whoso property the mischief has arisen to remedy 
it. In sucli cases an individual would be justified in abat- 
ing a nuisance from omirsion without notice. In all other 
cases of such nuisances persons should not take the law 
into their own hands, but follow tlie advice of Lord Hale 
and appeal to a court of’ justice ” (z), ' 

In e very case the party taking on himself to abate a 
nuisance must avoid doing any ujmecess^uy damage, as is 
sliown by the old form of pleading in justification. Thus 
it is lawful to remove a gate or barrier which obstructs a 
right of way, but not to break or deface it beyond what is 
necessary for the purpose of removing it. And wliere a 
structure, say a dam or weir across a stream, is in part 
lawful and in part unlawful, a party abating that which is 
unlawful cannot justify , interference ^ with the rest, lie 
must distinguish them at his peril (a). But this does not 
mean that the wrong-doer is sAways entitled" to have a 

(;:) Best J. in JEarl of LomdaU v. {a) Grecmlade v. UalViday (1830) 

mhon (1823) 2 B. & C. at p. 311. 6 Bing. 379. 

B n 2 
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nuisance abated in the manner most convenient to himself. 
The convenience of innocent third persons or of the public 
may also be in question. And the abator cannot justify 
doing harm to innocent persons which he might have 
avoided. In such a case, therefore, it may be necessary 
and proper ‘‘to abate th?- nuisance in a manner more 
onerous to the wrong-doer (h ) . Practically the remedy of 
abatement is now in use only as to rights of common (as 
we have already hinted), rights of way, and sometimes, 
rights of water ; and even in those cases it ought never to 
be used without good advisement.' 

I 

Old writs. Formerly there were processes of judicial abatement 
available for freeholders under ^the writ Quod permittat 
and the assize of nuisance (c*). But these werf^ cumbrous 
and tedious remedies, and, like the other forms of real 
action, were obsolete in practice long before tlj.ey were 
finally abolished (d), the remediea by actiori on the case at 
law and by injunction in the Court of Chancery having 
superseded them. 

t 

• t 

Damages. There is not much to be said of the remedy in damages 
as applicable ta^ this particular class of wrongs. Per- 
sistence in a proved nuisance is stated to be a just cause 
for giving exemplary damages (^?). There is a place 
for nominal damages in cases where the nuisance consists 
merely in the obstruction of a right of legal enjoyment, 
such as a right of common, which doQs. not cause any 
specific harm or loss to the plaintiff. At common law 
damages could not be awarded for any injury received 

(A) Mobei'tsY, (1866) Oh. {d) See note (A) to PenruddoeJe^s 
L. R. 1 Ex. 82, 89. • cit, 5 Co. Rep. 100 6, in ed. Thomas 

{c) F. N. B. 124 H., 183 I. ; & Fraser, 1826. 

Paten's ea, 9 Co. Rep. 65 a, {e) Blackst. Comm. iii. 220, 
Blackst. Comm. iii. 221. 
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from the continuance of a nuisance since the commence- 
ment of the action ; for this •was a new cause of action for 
which damages might he separately recovered. But under 
the present procedm^e damages in respect of any con- 
tinuing cause of action arc assessed down to the date of 
the assessment (/). 


The most efficient and flbxible remedy is that of injunc- 
tion. Under tliis form the Court can prevent that froni 
being done which, if done, ‘youfd cause a nuisance ; i t ca n 
c omm and the destructiofi of buildings (r/) or the cessation , 
of works (//) which violate a neighbour’s rights ; ^^liere 
there is a disjputed question of right between tlie parties, it 
can suspend the operations complain cd of until that ques- 
tion is finally decided (?) ; and its orders may be either 


(/) Rules of the Supremo Court, 
1883, Or4. XXXVI. r. 58 (no. 482). 
The like power liad already been 
exorciHcd by the Court (hc5 Fritz 
V. nohaon (1880) 14 Ch. U. 542, 
557) when daiTia<yes Avoro g-iven in 
addition to or in substitutbu for 
an injunction under Lord Cairns’ 
Act, 21 & 22 Viet. r. 27. This 
Act is now rei)caled by the Statute 
Law Revision and Civil Procedure 
Act, 1883, 4G & 47 Viet. c. 49, but 
the power conferred by it still 
exists, and is applicable in such 
actions as fonncrly would have 
hecn Chancery suits for an injunc- 
tion ; and the result may be to 
dispense wdth statutory require- 
ments as to notice of action, 
which Avould not have apidicd to 
such suits : Chapman AucklanH 
Union (1889) 23 Q. B. Div. 294, 299, 
300, 58 L. J. Q. B. 504. The Act 
did not confer any power to give 


4?Mnages where no actionahle wrong 
had been done, r. y., in a case of 
merely ilircatened injury : Frotjfm 
V. Feriwian Gnmio Co, (1889) 43 
Ch. Div. 31G, 333, 342. 

(y) F.g, Fearson (1871) 6 

Ch. 809. • 

(A) The form of ord('r dot^s not 
go to prohibit tho currying on of 
such and sjicli operations abso- 
lutely, buf “ho as to cause a 
nuisance to tho plaintil!',” or like 
words : sde Lingwood v. Stoivmarket 
Co. (18G5) 1 Eq. 77, 33G, and oilier 
lli’ccodents in Scion, Pt. If. ch. 5, 

8. 5 ; cp. Fleming v, llislop (1 88G) 1 1 
App. Ca. (So.) 68G. 

(i) Even a mandatory iiijuiujtion J 
may be granted, in an extreme case, f 
at an interkjcutory stage : where, I 
after notice of motion and before | 
l-ho hearing, the defendant had| 
rapidly run up the Avail complained i 
of, he was ordered to pull it down ‘ 
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absolute^or conditional upon the fulfilment by eitfier or 
both of the parties of such uhdertakings as appear just in 
the particular case («). 

It is matter of common learning and practice that an 
injunction is not, like damages, a remedy (as it is said) 
eiv debito Mitiae, Whether it shall be granted or not in a 
given case is m the Judicial discretion of the Court, now 
guided by principles which have become pretty well 
settled. In order to obtain an injunction it must be 
shown that the injury com^lavpied of as present or iippend- 
ing is such as by joason of, its gravity, or its permanent 
charp-cter, or both, cannot be adequately compensated in 


damages (y). Tl^ii^ury must be either inseparable or 
continuous (/»;). This remedy is therefore not appropriate 
:|[pf jiiaraage^^^ is in its natm'e temporary and inter- 

mittent (/), or is accidental and occasional Cm), or for an 
interference with legal rights which is trifling in amount 
and ojBEect Of). ' , » * 

^iprehonsion of future mischief from something in itself 
lawful and capable of being done without creating a nuisance 


without regard to the general 
merits : Daniel v, Ferguson, ’91, 2 
Oh. 27, 0. A. 

(i) Thus where the complaint 
was of special damage or danger 
from something alleged! to be a 
public nuisance, an intorlocutoiy 
injunction has been granted on 
the tenus of the plaintitt' bringing 
an indictment ; Hepburn v. Lordan 
(18G6) 2 H. & M. 345, 352, 34 L. J. 
Ch. 293. 

(j) Cooke V. Forbes, 5 Eq. 166, 
173 (Page Wood V.-O. 1867); 
A.-G. V. Sheffield ^'C. Co. (next notv. 
but one). 

{k) Page Wood L. J., 4 Oh. at 


p, 81. 

[t) A.^G,' V. Sheffield Gas Con^ 
snmers^ Co. (1853) 3 D. M. G. 304, 
22 L. J. Oh. 811 (breaking up 
streets to lay gas pipes), followed 
by A.-G. V. Cambridge Co}is?mers' 
Gas Co. (1868) 4 Ch. 71, 38 L. J. 
Oh. 94. 

(m) Cooke v. Forbes (1867) 5 Eq. 
166 (escape of fumes from works 
whore the precautions used were 
shown to be as a rule sufficient). 

(w) Gaunt V. Fymiey (1872) 8 
Ch. 8, 42 L. J. Oh. 122 (case of 
nuisance from noise broke down, 
slight obstruction to ancient light 
held no ground for injunction). 
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is no ground for an iniimotion (o).* 
actual damage is jproved^ be ^9otx>f . imminent danger, and 
there must also be proQtibM.tlm^PPrehended damage will, 
i|J.t comes, be very substantial ” (p). But where a nuisance 
is shown to exist, all the probable consequences are taken 
into account in determining whether the injury is serious 
within the meaning of the rule on whioli the* Court acts (</). 
But there must be substantial injury in view to begin witli. 
The following passages from a judgment of the late Lord 
Justice James will be f ounc^ iiiiffcnictive on this point : — 

“ In this case the Master of the Bolls has dismissed witli 
costs the bill of the plaintiff. 

“ The bill, in substance, sought bj^ a mandatory injunc- 
tion to prevent the defendants, who are a great colliery 
company, from erecting or working any coke ovens or 
other ovens to the nuisance of the plaintiff, the nuisance 
alleged being from smoke and deleterious vapoms. 

‘‘ Tlie Master of the Bolls tliought it right to lay down 
what he conceived to be the principle of law applicable to 
a case of this kind, which principle ho found expressed in 
the case of St, Jletni^s Smelting Copipantf v. Tipping (r), 
in wdiieh Mr. Justice Mollor gave a very elaborate charge 
to the juiy, which wus afterwards the subject of a very 
elaborate discussion and consideratioif* in the House of 
Lords. The Master of the Bolls derived from that case this 
princiide ; that in any case of this kind, where the plaintiff 
was seeking to interfere witb a great work carried on, 
so far as the work itself is concerned, in the normal and 

(o) See the cases reviewed by of actual nuisance or imminent 
Pearson J., Fletcher v. Bealcy (1885) danger: %h, 704. 

28 Ch. D. 088, 54 L. J. Ch. 424. yp) Goldumid v. Tunbridge JFells 

(2>) 28 Ch. D. at p. 698. A Jmpiovcmml Commrs. (1866) 1 Ch. 
premature action of this kind may 349, 351, 35 L. J. Ch. 382. 
bo dismissed without prejudice to (r) 11 H. L. 0. 042 (1805). 
futiu’c proceedings in the event 
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useful manner, the plaintiff must show substantial, &r, as 
the Master of the Eolls expressed it, ‘ visible ’ damage. 
The term ‘ visible ’ was very much quarrelled with before 
us, as not being accurate in point of law. It was stated 
that the word used in the judgment of the Lord Chancellor 
was ‘ sensible.’ I do not think that there is much dif- 

o 

ferenco between the two expressions. When the Master of 
the llolls said that the damage* must be visible, it appears 
to me that ho was quite right ; and as I understand the 
proposition, it amounts toT- tlijs, that, although when you 
once establish the fact of actual, substantial damage, it 
is quite right and legitimate to have recourse to scientific 
ovideiice as to the causes of that damage, still, if you are 
obliged to start with scientific evidence, such as the micro- 
scope of the natixralist, or the tests of the chemist, for the 
purpose of establishing the damage itself, that evidence 
will not suffice. The damage must be such as can be 
shoAvn by a plain witness to a jdain common juryman. 

‘‘ The damage must also bo substtotial, and it must be, in 
my view, actual ; that is to say, the Court has, in dealing 
with questions of this kind, no rig|it to take into account 
contingent, prospective, or remote damage. I would illus- 
trate this by analogy. The law does not take notice of the 
imperceptible accretions to a river bank, or to the sea-shore, 
although after the lapse of years they become perfectly 
measurable and ascertainable; and if in the course of 
nature the thing itself is so imperceptible, so slow, and so 
gradual as to require a great lapse of time before the results 
are made palpable to the ordinary senses of mankind, the 
law disregards that kind of imperceptible operation. So, 
if it were made out that every minute a millionth of a 
grain of poison wore absorl;»ed by a tree, or a millionth of 
a grain of dust deposited upon a tree, that would not afford 
a ground for interfering, although after the lapse of a 
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million minutes the grains of poison or the grains of dust 
could be easily detected. 

“ It would have been wrong, as it seems to me, for this 
Court in the reign of Henry VI. to have interfered with 
the further use of sea coal in London, because it had 
been ascertained to their satisfaction, or prodicj;ed to their 
satisfaction, that by the reigi^ of Queen Victoria both 
white and red roses woilld have ceased to bloom in 
^ the Temple Gardens. If^ some pictiivosquo haven opens 
its arms to invite the conjmetce of the world, it is not 
for this Court to forbid the .embrace, although the fruit 
of it should bo the sights, and sounds, and smells^ of a 
common seaport and shipbuilding town, which would drive 
the Dryads and their masters from their ancient solitudes. 

“ With respect to this particular property before us, I 
observe that the defendants have established themselves 
on a peninsula which extends^far into the heart of the 
ornamental and picturojque grounds of tlie plaintiff. If, 
instead of erecting coke ovens at that spot, tliey had been 
minded, as apparently some persons in tlie neiglibourhood 
on the other side hav<i done, to import ironstone, and to 
erect smelting furnaces, forges, and mills, and had filled 
the whole of the fSeninsula with a mining and manufac- 
turing village, with beershops, and pfg-styes, and dog- 
kennels, which would have utterly destroyed the* beauty 
and the amenity of the plaintiff’s ground, this Court could 
not, in my judgment, have int differed. A man to whom 
Providence has given an estate, under wliich there are 
veins of coal worth perhaps hundreds or thousands of 
poimds per acre, must take the gift with the consequences 
and concomitants of the mineral, wealth in which he is a 
participant” (-s). 

(«) James L. J., Salvin v. N'orth JSrancepcih Coal Co. (1874) 9 Ch. 705, 
at p. 708. 
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Difficulty 
or expense 
of abate- 
ment no 
answer. 


Parties 
entitled to 
sue for 
nuisance. 


It is not a necessary condition of obtaining an injunction 
to show material specific damage. Continuous interference 
with a legal right in a manner capable of producing 
material damage is enough (^). 

The difficulty or oxpeifso which the party liable for 
a nuisance may have to ‘incur in removing it makes no 
difference to his liability, any more than a debtor’s being 
unable to pay makes default in payment the less a breaeli* 
of contract. And this principle applies not only to the 
right in itself, but to thq* remedy by injunction. The 
Court will use a discretion in granting reasonable time for 
the execution of its orders, or extending that time after- 
wards on cause shown. But wh^re an injunction is the 
only adequate remedy for the plaintiff, the trouble and 
expense to which the defendant may be put in obeying the 
order of the Court are in themselves no reason for with- 

« I '' 

holding it (^/). \ 

As to the j3erson entitled to sue for a nuisance : as 
regards interferenceSvith the actual enjoyment of property, 
only the tenant in possession can sue ; but the landlord or 
reversioner can j^ue if the injmy is of such a nature as 
to affect his estate, say by permanent depreciation of the 
property, or by setting up an adverse claim of right (.r). 
A lessee who has underlet cannot sue alone in respect of a 
temporary nuisance, though ho may properly sue as co- 
plaintiff with the actual occupier (^). A nuisance caused 

(<) Clowes Y. Staffordshire rotferies Asylum (1868) 4 Ch. 146. 

Waterworks Co. (1872) 8 Ch. 125, (.r) Sec Dicey on Parties, 340. 

142, 42 L. J. Ch. 107 ; cp. Penning^ (y) Jones v. Chappell (1876) 20 

ton V. Brinsop Hall Coal Co. (18?/) Eq. 539, 44 L. J. Ch. 658, which 
6 Ch. D. 769, 46 L. J. Ch. 773. also discredits the supposition that 

(?f) A.^0, V. Colney Hatch Lunatic a weekly tenant cannot sue. 
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by t\ie improper use. of a highway, such as keeping carts 
and vans standing an unreasonable time, is not one for 
which ^reversioner call sue; for he suffers no present 
damage, ’and, inasunuch as .no length of time will justify a 
public nuisance, he is in no danger of an adverse right 
being established (s). 

The reversioner cannot sue in respect of a nuisance in 
its nature temporary, such as noise and smoke, even if the 
nuisanca drives away his t^jiiauts (n), or by reason thereof 
ho can get only a reduced rent on the renewal of the 
tenancy (/>). “Since, hi order to give a reversioner an 
action of this kind, there iQn§t bo some injury dotiQ to 
the^ inheritance, the necessity is involved of the injury 
being of a 2 )ermanent character ’’ (6‘). But as "a matter 
of i)leading it is si^fficient for the reversioner to allege a 
state of things which is capable of being permanently 
injui*ious(^/). 

As to liability ; person, prnnm foj^ a 

nuisance is ho who actually creates it, whether on his owji 
land or not(c). The oivner or occupier of land on which 
a nuisance is created, though not by himself or by his 
s ervant s, may also *,be liable^ in certain jcoiiditions. If a 
man lets a house or land with a nuisance on it, ho as well 
as the lessee is answerable for the contiiiuanco thereof (/), 
if it is caused by the ornissioi? of repairs which as between 
himself and the tenant he is bound to do(/), but not 


(z) Mott V. Shoolbred (1875) 20 
Eq. 22, 44 L. J. Oh. 384. 

(et) Simpson v. Savage (1856) 1 
0. B. N. S. 347, 26 L. J. C. P. 50. 

(5) Mimford v. Ojcfordy %c. JK. Co, 
(1856) 1 H. & N. 34, 25 L. J. Ex. 
265. 

(c) Per cur. 1 C. B. N. S. at p. 


3G1. 

[(Cj Metropolitan Association v. 
retch (1858) 6 C. B, N. S. 504, 27 
L. J. C. P. 330. 

{ft) See Thompson y, Gilson (1841) 
/M. & W. 466. 

(/) Toddy. Flight (I860) 9 0. B. 
N. S. 377, 30 L. J. C. P. 21. Tho 


Parties 

liable. 
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otherwise {(/). If the landlord has not agreed to repair, he 
is not liable for defects of repair happening during the 
tenancy, even if he habitually looks to the repairs in 
fact (A). It seems the better opinion ths^t where the tenant 
is boimd to repair, the lessor’s knowledge, at the time of 
letting, of r the state of tfoe property demised makes no 
difference, and that only something amounting to an 
authority to continue the nuisaince will make him liable (i). 

Again an occupier who by licence (not parting with the 
possession) authorizes the doing on his land of something 
whereby a nuisan.ee is created is liable (/»:). But a lessor is 
not . liable merely because ho has demised to a tenant 
something capable of being so used as to create a nuisance, 
and the tenant has so used it(/). Nor is an owner not in 
possession bound to take any active^ steps to remove a 
nuisance which has been created on his land without his 
authority and against his Avill(w^). 


extension of this in Gandy v. Jubher 
(1864) 5 B. & S. 78, 33 L. J. Q. B. 
151, by .ircatinjf tlio landlord’s 
passive continuance of a yearly 
tenancy as equivalent to a re- 
letting, so as to make him liable 
for a nuisaiico creUred since the 
original demise, is inconsistent 
with tlie later authorities cited 
below : and in that case a judg- 
ment reversing the decision was’ 
actually prepared for delivery in 
the Ex. Ch., but the plaintiff 
meanwhile agreed to a stet processus 
on the recommendation of the 
Court : see 6 & S. 486, and the 

text of the undelivered judgment 
in 0 B. & S. 16. The decision of 
the Q. B. has however been held 
to ai)ply to a weekly tenancy, on 
the ground that its continuance 


from week to week is mere matter 
of contract : Sandfo^'d v. Clarke 
(1888) 21 Q. B. D. 398, 57 L. J. 

Q. Bl 607. 

(y) rrelty v. Bichmre (1873) L. 

R. 8 C. P. 401 ; Gwinnell v. Earner 
(1875) L. R. 10 C. P. 658. 

{h) Nelson v. Liverpool Brewery 
Co, (1877) 2 C. P. T>, 311, 46 L. J. 
C. P. 675 ; cp. Bich v. Basterfield 
(1817) 4 C. B. 783, 16 L. J. C. P. 
273. 

(i) Pretty v. Bichmre (1873) L. 
R. 8 C. P. 401 ; Gwhmell v. Earner 
(1875) L. R. 10 C. P. 658. 

{li) White v. Janrnon (1874) 18 
Eq. 303. 

(0 Rich V. Basterfeld (1847) 4 
C. B. 783, 16 L. J.' C. P. 273. 

(m) Saxhy v. Manchester Shef~ 
feld R, Co. (1869) L. R. 4 0. P. 
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If*one who has erected a nuisance on his land conveys 
the land to a purchaser wh^ continues the nuisance, the 
vendor remains liable (w), and the purchaser is also liable 
if on request he dpes not remove it(o). 


198, 38 L. J. 0. P. 163, wliere tlio (w) Mosewell v. Prior (1701) 12 
defendants had given the plaintiff ftod. 635. • 

licence to abate the nuisance him- •(«) Pcnrmhhch' s ca. 5 Go. Hep. 
self so far as they were concerned? 101 fi. 
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OHAPTEE XI/ 

NEGLIGENCE (a). 


I . — The Ge^ier^t Conceptim. 

Fok acts and thejr results (within^tlie limits expressed by 
tlio t^rm natural and probable consequences/’ and dis- 
cussed in a foregoing chapter, and subject to the grounds 
of justification and excuse wliicli have also been discussed) 
the actor is, generally speaking, hold (in8werab][e by law. 
For mere omission a man is not, generally speaking, held 
answerable. Not that the consequences or the moral 
gravity of an omission are necessarily loss. ' One who re- 
frains from stirring to help another may be, according to 
the circumstancjos, a man of common though no more than 
common good ^11 and courage, a fool, a churl, a coward, 
or little better than a murderer. But, unless he is under 
some specific duty of action, his omission -will not in any 
case bo either an offence or a civil 'wrong. The law does 
not and" cannot undertake to make men render active ser- 
vice to their neighbours at all times when a good or a 
brave man would do so (5). Some already existing rela- 
tion of duty must bo established, which relation will be 

(«) Those who seek fuller in- (J) See Note M. to the Indian 
formation on the subject of this Penal Code as originally framed by 
chapter may find it in Mr. Thoi^as the Commissioners. Tet attempts 
Uovon’s exhaustive and scholarly, of this kind have been made in one 
monograph (“Principles of the or two recent Continental proposals 
Law of Negligence,” London, for the improvement of criminal 
1889). law. 
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found in most cases, though not ill all, to depend on a 
foregoing voluntary act of the party held liable. Ho was 
not in the first instance bound to do anything at all ; but 
by some independent motion of his own he has given hos- 
tages, so to speak, ’to the la^. Thus I am not compelled 
to be a parent ; but if I am one, I must maintain my 
children. I am not compelled \o employ semhts ; but if 
I do, I must answer for they coifduct in the course of their 
employment. The widest rule of this kind is that wliich 
^s developed in the law of Negligence. One who enters 
on the doing of anything attended with risk to the persons 
or property of others is held atiswerable for the use of a 
certain measure of caution to guard against that risk. ^ To 
namo one of the commonest applications, “ those wlio go 
personally or bring property where they know tliat they 
or it may Come into* collision with the persons or property 
of others have by law a duty casjj upon them to use reason- 
able care and ^kill to avoid, such a collision^' (c). The 
caution that is required* is in proportion to the magnitude 
and the apparent imminence of the risk: and we sliall see 
that for certain cases the policy of the law Ijas boon to lay 
down exceptionally strict and definite rules. While some 
acts and occupations are more obviously dangerous than 
others, there is hardly any ^id oihumatf action tliat may 
not, under some oiroumstancos, bo a source of some danger. 
Thus we arrive at the general rule that'overy one is bound 
to exorcise due care towards Ins i^eighbours in his acts and 
conduct, or ratlier omits or falls short of it at his peril ; 
the peril, namely, of being liable to make good whatever 
harm may bo a proved consequence of the default (rf). 

(c) Lord Blackburn, 3 App. Oa. ^{d) Cp. per Brett M. R., Heaven 
atp. 1206. V. Pender (1883) 11 Q. B. Div. at 

p. 607. 


Grcnoral 
duty of 
cautirifL in 
acts. 
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Over- 
lapping of 
contract 
and tort. 


In some cases this ^romid of liability may co-exist^ with 
a liability on contract towards the same person, and arising 
(as regards the breach) out of the same facts. Whore a 
man interferes gratuitously, he is bound to act in^a reason- 
able and prudent manner according to the circumstances 
and opportunities of the case. And this duty is not 
afPected by'thy3 fact, if so it"bc, that he is acting for reward, 
in other words, under a cdntraQt, and may be liable on the 
contract {e). The two duties are distinct, except so far as 
the same party cannot bcucompensated twice over for the* 
same facts, once for the breach of contract and again for the 
wrong. Historically the liability in tort is older; and 
indeed it was by a special development of this view that 
the action of assumpsit, afterwards the common mode of 
enforcing simple contracts, was hi ought into use (/’). If 
a smith prick my horse with a nail, &o., I sliaK have my 
action upon the case against him, unthout any warranty 
hy the smith to do U well, . , For it is the^ duty of 

every artificer to exercise his art* rightly and truly as he 
ought” {g). This overlapping of the regions of Contract 
and Tort give? rise to troublesome questions which we are 
not yet ready to discuss. They are dealt with in the con- 


(i?) This appears to he the suh- 
staijce of the rule iitionded tc he 
laid down hy Brett M. R. in 
Heaven v. TemUr (1883J 11 Q. B. 
B. at pp. 607—510 ; his judgment 
was however understood hy the 
other memhera of the Court (Cot- 
ton and Bowen L. JJ.) as formu- 
lating some wider rule to which 
they, could not assent. The case 
itself comes un^er the special rules 
defining the duty of occupiers (see 
Chap. XII. helow). And, so far 
as the judgment of Brett M. R. 
purported to exhibit those rules as 
a simple deduction from the general 


rule as to* negligence, it is suh- 
mitted that the dissent of tlie Lords 
Justices was well founded. And 
see Boven on Negligence, 63. 

(/) Cp. the present writer’s 
“Principles of Contract,” p. 141, 
5th cd., and Prof. Amos’s articles, 
“The History of Assumpsit,” in 
Harv. Law Rev. ii. 1, 53. 

(y) F, N. B. 94 D. As to the 
assumption of special skill being a 
material element cp. Shielh v. 
Jihcl'bimie (1789) 2 H. Bl. 158, 
2 R. R. 750 ; where “ gross negli- 
gence” appears to mean merely 
actionable negligence. . 
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eluding chapter of this hook. ^ Meanwhile we shall have to 

use for authority and illustration many eases where there 
was a co-existing duty ex contravtUj or even where the duty 
actually Enforced was of thjit kind. For the obligation of 
many contracts is, by usage and the nature of the case, 
not to perform something absolutely, but to nsaall reason- 
able skill and care to perform^it. rutting aside the re- 
sponsibilities of common carriers and innkeepers, which 
^are peculiar, we have this ^tato of things in most agree- 
ments for custody or (3onv#yanoe, a railway company’s 
contract with a passengdi* for one. In jsuch cases a total 
refusal or failure to perfonn the contract is rare. The 
kind of breach commonly complained of is want of duo 
care in the course of performance. Now the same facts 
may admit of being also regarded as a wrong apart from 
the contract, or they may not. But in either case the 
questions, what was the moasurf} of due care as between 
the defendant "and the plaintiff, and whether such care 
was used, have to bo dealt with on the same principles. 

In other Avords, negligence in performing a contract and 
negligence independen^t of contract^ croatb liability in 
difCerent ways : but the authorities that determine for us 
what is meant by negligence are in the main applicable to 
both. 

The general rule was thus, stated by Baron Aldorson : Definition 
“ Negligence is the omission t8 do something which a 
reasonable man, guided upon those considerations which 
ordinarily regulate the conduct of human affairs, would do, 
or doing something which a prudent and reasonable man 
would not do ” (A). It was not necessary for him to state, 

• 

(?i) Bhjth V. Birmingham Water- Brett J. in Smith v. Z. ^ S, W, B. 
worhs Co. (185G) 11 ICx. at p. 784, Co. (1870) L. R. 5 C. P. at p. 102. 

25 L. J. Ex. atp. 213 ; adopted by 

P. c c 
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but wo have always to romcmber, that negligenco will not 
be a ground of legal liability unless the paiiy whose con- 
duct is in question is already in a situation that brings him 
under the duty of taking care. This, it will be < observed, 
says nothing of the party’s state of mind, and rightly. 
Jurisprudence is not psychplogy, and law disregards many 
psychological distinctions not because lawj^^ers are ignorant 
of their existence, but because for legal purposes it is im- 
practicable or useless to regard them. Even if the terms 
were used by lawyers in a peqnliar sense, there would be no 
need for apology ,; but the Jegal sense is the natural one. 
Negligence is the contrary of diligence, and no one describes 
diligence as a state of mind. The question for judges and 
juries is not what a man was thinking or not thinking 
about, expecting or not expecting, but whether his be- 
haviour was or was not such as we demand of a prudent 
man under the given circumstances. Facts which were 
known to him, or by the use of appropriate^diligerfce would 
have been known to a jirudcnt niah in his place, come into 
account as part of the circumstances. Even as to these the 
point of actual knowledge is a subordinate one as regards 
the theoretical foundation of liability. The question is not 
BO much what a man of whom diligence was required 
actually thought of or perceived^ £is what would have boon 
perceiVed by a man of ordinary sense who did think {i), 
A man’s resjionsibility may^ be increased by liis happening 
to be in possession of some material information beyond 
what ho might be expected to have. But this is a rare 
case. 

As matter of evidence and practice, proof of actual 
knowledge may be of great importance. If danger of a 
well understood kind has in fact been expressly brought 


,(i) Brett M. B., 11 Q. B. Div. 508, 
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to the defendant’s notice as the result of his conduct, and 
the express warning lias been disregarded or rejected (y ), 
it is both easier and more convincing to prove this than to 
show in Of general way whaj a prudent man in the defen- 
dant’s place ought to have known. In an extreme case 
reckless omission to use care, afVu* notice of the risk, may 
be held, as matter of fact, to pipve a mischievous inten- 
tion : or, in the terms of Eoman law, ctil2)a lata may bo 
equivalent to dolm, For purposes of civil liability it is 
seldom (if over) necessary to decide this point. 

Wo have assumed that the s1;andard of duty is not the 
foresight and caution which this or that particular man is 
capable of, but the foresight and caution of a prudent 
man — the average prudent man, or, as our books rather 
affect to say, a reasonable man — standing in this or that 
man’s shoes (/r). This idea so f^orvades the mass of our 
authorities that it can^ bo tipprociated only by some 
familiarity with them. ^In the year 1837 it was formally 
and decisively enounced by the Court of Common Pleas (/). 
The action was against ^an ocouiuer wlxo had built a rick 
of hay on the verge of his own land, in such a state that 
there was evident dhnger of fire, and left it there after 

repeated warning. The li^/rick did heat, broke into 

flame, and set fire to buildings which ^n turn conimuni- 
cated the fire to the plaintiff’^ cottages, and the cottages 
were destroyed. At the trial tho*jury were directed “ that 
the question for them to consider was Avliether the fire had 
been occasioned by gross negligence on the part of the 

(y) As in Vaughan v. Mcnlove {k) Compare the Aristotelian 
(1837) 3 Bing. N. C. 468, whoro use o ippivifAot or o fJvov^stToi in 
the defendant, after being 'warned determining the standard of moral 
that his haystack -was likely to duty. 

tako fire, said he would chance it {1) Vaughan v. Mcnlove (1837) 

(pp. 471, 477). 3 Bing. N. 0. 468. 

0 c 2 ■ 
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defendant,” and “ that he was bound to proceed with such 
reasonable caution as a prudent man would have exercised 
under such circumstances.” A rule for a new trial was 
obtained “ on the ground that, the jury should have been 
directed to consider, not whether the defendant had been 
guilty of gross negligence? with reference to the standard 
of ordinary prudence, a ptandard too uncertain to afford 
any criterion ; but whether he had acted bona fide to the 
best of his judgment ; if he had, ho ought not to be 
responsible for the misfortune of not possessing the 
highest {m) order of inteiligencb.” The Court unani- 
mously declined to accede to this view. They declared 
that the care of a prudent man was the accustomed and 
the proper measure of duty. It had always been, so laid 
down, and the alleged miceiiainty of the rule had been 
found no obstaele* to its application by juries. It is not 
for the Court to define a prudent man, but for the juiy to 
say whether the defendant*" behciyed like '^ne. “ Instead 

of saying that the liability for negligence should be co- 
extensive with the judgment of each individual — which 
would be as Variable as the length of the foot of each 
individual — we ought rather to adliere to the rule which 
requires in all cases a regard to caution such as a man of 
ordinary prudence would ob»t'iVe ” (w). Quite lately the 
same principle has. been enforced in the Supreme Court of 
Massachusetts. ‘‘ If a many’s conduct is such as would be 
reckless in a man of (fi*dinary prudence, it is reckless 
in him. Unless he can bring himself within some broadly 
defined exception to general rules, the law deliberately 
loaves his personal equation or idiosyncracies out of account, 
• 

(w) This misrepresents the mle required, 
of law : not the highest intolli- (n) Tiudal 0. J., 3 Bing. N. 0. 
gcncc, hut intelligenco not helow at p. 476. 
tlie average prudent man’s, being 
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and peremptorily assumes that he has as much capacity to 
judge and to foresee consequences as a man of ordinary 
prudence would have in the same situation (o). 

** a 

It will he remembered that the general duty of diligence Diligenco 
includes the particular duty of ocompetonce in cases where compe- 
the matter taken in hand is of a sort requiring more than 
the knowledge or ability which any prudent man may bo 
expected to have. The test is w'hethcr the defendant lias 
done “ all that any skilful* person could reasonably bo 
requhed to do in such a*case This is not an excep- 

tion or extension, but a necessary application of the general 
rule. For a reasonable man will know the bounds of his 
competence, and will not intermeddle (save in extraordinary 
emergency) where l;;ie is not competent (2'). 


II . — Evidence of NcgUgoncc, 

Duo care and caution,' as wo have soon, is the diligence Nogli- 
of a reasonable man, and includes reasonable competence question 
in cases where special competence is needful to ensure 
safety. Whether due care and caution have been used in law. 

■a given case is, by the nature of things, a question of fact. 

But it is not a pure qnestion^of fact in the sense of being 
open as a matter of course and without limit. Not every 
one who suffers harm which he thinks *can be set down to 
his neighbour’s default is thereby entitled to the chance of 
a jury giving him damages. Thci held of inquiry has 
limits defined, or capable of definition, by legal principle 
and judicial discussion. Before the Court or the jury can 
proceed to pass upon the facts alleged by the plaintiff, the 

( 0 ) Commonwealth 'V . Fierce [\%2ii) a^pp. 846-6. 

138 Mass. 165, 62 Am. Rep. 264, (p) Bayley J., 6 B. & A. at 

per Holmes J. See too per Bayley p. 846. 

J. in Jones v. Bird (1822) 5 B. & A, {q) See p. 25, above. 
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Court must bo satisfied that those facts, if proved, are in 
law caj)ablG of supporting the inference that the defendant 
has failed in what the law requires at his hands. In the 
current forensic phrase, there ipust be evidence of negli- 
gence. The peculiar relation of the judge to the jury in 
our common law system has given occasion for frequent 
and minute discussion on j:he propriety of leaving or not 
leaving for the decision of the jury the facts alleged by a 
plaintiff as proof of negligence., Such discussions aro not ^ 
carried on in the manner besif-fitted to promote the clear 
statement of principles; it*^is difficult to sum up their 
results, and not always easy to reconcile them. 

The tendency of modem rulings of Courts of Appeal has 
been, if not to enlarge the province of the jury, to arrest 
the process of curtailing it. Some distinct boundaries, 
however, are established. 

Whore there is no contract between the parfios, the 
burden of proof is on him who cohiplains of negligence. 
He must not only show that he suffered harm in such a 
manner that it might be caused by tlie defendant’s negli- 
gence ; he must show that it was so caused, and to do this 
lie must prove facts inconsistent with d\io diligence on the 
part of the defendant. W^osc^'the evidence given is 
equally- consistent with the existence or non-existence of 
negligence, it is not competent to the judge to leave the 
matter to the jury ” (r). 

Nothing can be inferred, for example, from the bare 
fact that a foot-passenger is knocked down by a carriage in 
a place where they have an equal right to be, or by a train 
at a level crossing (s). Those who pass and repass in fre- 

(>•) WilHams J. in JIammaelk 0. P. 333 ; Wahelin v. L. 4 - S. W, 
White (1862) H 0. B. N. S. 588, It. Co. (1886) 12 App. Ca. 41. 

31 L. J. 0. P. 129 ; Colton v. Wood (s) WakeVm r. L. 4 8. W. E. Co., 
(1860) 8 C. B. IT. S: 568, 29 L. J. last note. 
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quented roads are bound to use due care, be it on foot or on 
horseback, or with carriages f and before one can complain 
of another, he must show wherein care was wanting. 

Wlien the balance is even as to which party is in fault, 
the one who relies upon the negligence of the other is 
bound to tuni the scale (/). It cannot bo assumed, in 
the absence of all explanation, that a train ran over a man 
more than the man ran against the train (//). If the car- 
riage was being driven furiously, or on the wrong side of 
the road, that is another mci^teif. But the addition of an 
ambiguous circumstancenvill not do. 

Thus in Cotton v. Wood (v) the plaintiff^s wife, having 
safely crossed in front of an omnibus, was startled by some 
other carriage, and ran back ; tlio driver had soon her pass, 
and then turned ropnd to speak to the conductor, so that 
he did not see her return in time to pull up and avoid 
mischief. The omnibus was on its right side and going at 
a moderate pace. Here there was no evidence of negli- 
gence on the part of the defendant, the owner of the 
omnibus (.r). Ilis servants, on the plaintifE^s own showing, 
had not done anything inconsistent with duo care. TJiere 
was no proof that the driver turned round to speak to tlio 
conductor otherwise than for a lawful or necessary purpose, 
or had any reason to ajipz d that somebody would rim 
under the horses’ feet at that particular moment. •Again 
if a horse being ridden (//) qr driven {z) in an ordinary 
manner runs away witliout appafont cause, and in sjute of 


{t) Erie C. J., CoUon v. Wood, 
note (0* 

(m) Lord Halsbury, 12 App. Oa. 
at p. 15. 

(v) See note (r) above. 

(:i;) It would be convenient if one 
could in these running-down oases 
on land personify the vehicle, like 
a ship. 


(y) Ilammack v. White 11 

C. B. N. S. 588, 31 L. J. 0. P. 129. 

(;3) Manzoni v. Douglas (1880) 6 
Q. B. D. 145, 50 L. J. Q. B. 289, 
whcjo it was unsuccessfully at- 
tofnpted to shake the authority of 
Hammaeh v. White. The cases 
relied on for that i)urpose belong 
to a special class. 
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the rider’s or driver’s efforts trespasses on the footwajr and 
there does damage, this is not evidence of negligence. The 
plaintiff ought to show positively want of care, or want of 
skill, or that the owner or person in cjiargo of , the horse 
knew it to be unmanageable. ‘‘ To hold that the mere fact 
of a horse Jbolting is s^f^evidence of negligence would be 
mere reckless guesswork” (a). 

Sometimes it is said that the burden of proof is on the 
plaintiff to show that he was himself using duo care, and 
it has been attempted ta make this supposed principle a 
guide to the result to be arrived at in cases where the 
defence of contributory negligence is set up. This view 
seems to be rather prevalent in America (/>), but in the 
present writer’s opinion it is unsound. The current of 
English authority is against it, ’and it has been distinctly 
rejected in the House of Lords (c). Wliat we consider to 
be tlie true view of contributory negligence will be pre- 
sently explained. 

This general principle has to bo modified where there is 
a relation of contract between the parties, and (it should 
seem) when there is a personal undertaking without a con- 
tract. "A coach runs against a cai*t ; the cai-t is damaged, 
the coach is upsdt, and 'a in the coach is hurt. 

The owner of the cart must prove that the driver of the 
coach was in fault. But the passenger in the coach can 
say to the owner : “ You promised for gain and reward 
to bring mo safely to my journey’s end, so far as reason- 
able care and skill could attain it. Here am I thrown out 
on the road with a broken head. Your contract is not 

(a) Lindley J., 6 Q. B. D. at (r) TFa/v'elm v. X. jS. JF. M. Co. 

p. 163. ' (1886) 12 App. Ca. 41, 47, 61, 56 

(b) E. g. Murplnj v. Deane, 101 L. J. Q. B. 229, per Lord Watson 

Mass. 455. and Lord Fitzgerald. 
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performed ; it is for you to show tl^a^ the misadventure is 
due to a cause for which you**are not answerable (d). 

When a railway train runs oJBE the line, or runs into 
another train, both permanent way and carriages, or both 
trains (as the case may be) being under the same company’s 
control, these facts, if unexplained, are as b^itween the 
company and a passenger evidence of negligence (c). 

In like manner if a man has undertaken, whether for 
^reward or not, to do something requiring special skill, ho 
may fairly be called on, if ^nif^s go wrong, i,o prove his 
competence: though if -he is^ competent man, the mere 
fact of a mishap (being of a kind that even a competent 
person is exposed to) would of itself be no evidence of 
negligence. We shall see later that, where special duties 
of safe keeping or ^epair*are imposed by the i)olicy of the 
law, the fact of an accident happening is held, in the same 
manner, to cast the burden of •proving diligence on the 
person Avho is answerable for It, or in other words raises fi 
presumption of negligence. This is said witliout prejudice 
to the yet stricter mlo of liability that holds in coit^ain 
cases. 

Again there is a presumption of negligence when the 
cause of the misciTief ’Avferftyq^Urciitly under the control of 
the defendant or his servants. The rule was dei.^hft'cd by 
the Exchequer Chamber in i§G5 (/), in those terms : — 

‘‘ There must bo reasonable e>Sdence of negligence. 

“ But where the thing is shown to be under the manage- 
ment of the defendant or his servants, and the accident is 

(cf) In other words (to anticipate (e) Carpm v. London linghton 
part of a spoc-ial discussion) tho M, 4V». (1844) .0 Q. B, 747, 751, 113 
obligation does not become greater In. J. Q. B. 138 ; ^kmmr v. L. B, 
if we regard the liability as cx S. C. R. Cu, (1850) 5 Kx. 787. 

delicto instead of ex contractu ; but (/) iScott v. London Bock Cb., 3 

neither does it become less, II. & 0. 59G, 34 L. J. Ex. 220. 


Things 
within de- 
fendant’s 
control. 
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« r 

such as in the ordinary course of things does not happen 
if those who have the inanagcment use proper care, it 
affords reasonable evidence, in the absence of explanation 
by the defendants, that the accident arose fronr want of 
care.’^ 

Therefoise ^f I am lawfully and as of right (g) passing in 
a place where people are handling heavy goods, and goods 
being lowered by a crane fall upon me and knock mo down, 
this is evidence of negligence t|gainst the employer of the^ 
moil who were Avorking tlie crane (h). 

« • 

The Court will take judicial notice of what happens in 
the ordinary course of tilings, at all events to the extent 
of using tlieir knowledge of the common affairs of life to 
complete or correct what is stated by* witnesses. Judges 
do not affect, for example, to be ignorant that the slipping 
of one iiassengor out of sdveral thousand in hiur^ing up 
the stairs of a raihvay station is ijot an event so much out 
of the run of pure accidents as to throw suspicion on the 
safety of the staircase (?’). 

' - « 

’When we have once got something more than an ambi- 
guously balanced state of facts ; when the evidence, if 
believed, is less consistent wirlr diligence’ than Avith negli- 
gence on the defen4ant’s part, or sIioavs the non-perform- 
ance of a specific positive duty laid on him by statute, 
contract, or otherAvise; then tlio judgment Avhether the 
plaintiff has suffered by the defendant’s negligence is a 
judgment of fact, and on a trial by jury must be left as 

(y) That is, not merely by the no dissentmg’ judgment was de- 
defendant’s licence, as will be *ox- livered, nor does the precise ground 
plained later. t of dissent appear. 

(h) 3 II. & C. 596, Crompton, (/) Craftcr v. Metrop. It. Go. 
I3yles, Blackbuni, Keating JJ., (1866) L. R. 1 0. P. 300, 35 L. J. 
diss. Erie 0. J. and MoUor JT. ; but 0. P. 132, 
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m • ^ 

such in the hands of the iuiyj[A'). It is true that the rules 
as to remoteness of damage *set some bounds to the con- 
no:^on of the defendant’s negligence with the plaintiff’s 
loss (/). •But even in this^ respect considerable latitude 
has been allowed (w?). Bail way accidents have for the last 
thirty years or more been the most frequent^ occasions of 
defining, or attempting to define^ the frontier between the 
province of the jury and thaft of the Com't. 


* Two considerable and weft jnatked groups of cases stand 
out from the rest. On(i set may bo broadly described as 
level crossing cases, and culminated in North Nastcni 
Railway Company v. Wankm^ decided by the House* of 
Lords in 1874 [n) ; the other may still more roughly (but 
in a manner which readmes familiar with the reports will 
at once uifflerstand) bo called invitation to alight ” cases. 
These are now governed by Bridges v. North London Rail- 
way Confpany (oj, another dockion of tlio House of Lords 
which followed closely "on IFanless^s case. In neiihor of 
these cases did the House of liords intend to lay down any 
new rule, nor any exceptional rule, as regards railway 
companies : yet it was lound needful a few years later to 
restate the general principle which had been supposed to 
bo impugned. TlllS^':?” dn»e iu Mvt^opoUian Railway 
Company v. Jachson {pi). 

“The judge has a certain •duty to discharge, and the 
jurors have another and a different duty. The judge has 


{k) This is well jiut in the judg- 
ment in Cully v, Clark (Penn- 
sylvania, 18G1) Bigelow L. C. 559. 

(/) Metrop. Ji. Co. v. Jackson 
(1877) 3 App. Ca. 193, 47 L. J. 
C. P. 303. 

(m) See Williams v. G. W. It. Co. 
(1874) L. 11. 9 Ex. 157, 43 L. J. 
Ex. 105, suprUf p. 38. Cp. per 


Lord Halsbury, 12 App. Ca. at 
p. 43. 

(w) L. R. 7 n. L. ]2, 43 L. J. 
Q. B. 185. 

(o)*Ii. R. 1 n. L. 213, 43 L. J. 
Q?B. 151 (1873-4). 

(//) 3 App. Ca. 193, 47 L. J. 
C. P. 303 (1877). 


Recent 
railway 
cases on 
level 
crossings 
and “in- 
vitation to 
alight.’’ 


Explana- 
tion in* 
Metr. Ji. 
Co. V. 
Jackson. 
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to say Avhether any facts have been established by evi^Lence 
from whicli negligence ma^ he reasonably inferred ; the 
jurors have to say whether, from those facts, when ^b- 
milted to them, negligence oiipht io be inferred.* It is, in 
my ojpinion, of the greatest importance in the administra- 
tion of ji^stice that the^ separate functions should be 
maintained, and should be maintained distinct. It would 
bo a serious inroad on the province of the jury, if, in 
a case where there are facts from wliich negligence majr 
reasonably be inferred, ttie judge were to withdraw the 
case from the jury upon tbe ground that, in his opinion, 
negligence ought not to be inferred ; and it would, on the 
otlTer hand, place in the hands of the jurors a power 
which might be exercised in the most arbitrary manner, 
if they were at liberty to hold Tihat ^legligence might be 
inferred from any state of facts whatever (q). 

On a trial by jury it is, I conceive, undoubted that the 
facts are for the jury, and the Jjaw f or the judge. It is 
not, however, in many cases practicable completely to sever 
the law from the facts. 

Hut I tliiuk it has always been^considered a question of 
law to be determined by the judge, subject, of course, to 
review, Avhetlier there is evidence which, if it is believed, 
and the counted evidehceyif aiiy, not believed, would 
establish the facts in controversy. It is for the jury to 
say whether, and how far, the evidence is to be believed. 
And if the facts as to which evidence is given are such 
that from them a fariher inference of fact may legitimately 
be drawn, it is for the jury to say whether that inference 
is to be drawn or not. But it is for the judge to deter- 
mine, subject to review,^ as a matter of law, whether from 
those facts that farther inference may legitimately be 
dra^vn” (r). 

, (y) Lord Cairns, at p. 197. 


(/•) Lord Blackburn at p. 207. 
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Tlie case itself was decided on the ground that the hurt 
suffered by the plaintiff was ribt the proximate consequence 
of any proved negligence of the defendants ; not that there 
was no proof of the defendants having been negligent at 
all, for there was evidence which, if believed, showed mis- 
management, and would have l(^en quite enoug]?. to fix on 
the defendant com 2 )any liability to make good any damage 
distinctly attributable to such* mismanagement as its 
“ natural and probable ” consequence (es). As between 
the plaintiff and the defenjiaift, however, evidence of 
negligence which cannot bo rQp,sonably deemed the cause 
of his injury is plainly the same thing as a total want 
of evidence. Any one can see that a man whose com- 
plaint is that his thumb was crushed in the door of a 
railway carriage wojild v^ste his trouble in proving (for 
example) fliat the train had not a head-light. The House 
of Lords determined, after no small difference of learned 
opinions^below, 4hat it availed* him nothing to jirove over- 
crowding and scrambling for seats. The irrelevance is 
more obvious in the one case than in the other, but it is 
only a matter of degree ^(ss). * • 

In the ‘‘level crossing’’ group of cases we have some Tho“lovol 
one crossing a rajl^dy^t a place made aind provided by typ^o of^ * 
the company for that purpose, and where the company is 
under the statutory duty of observing certain precautions. 

The party assumes that the Ime, is clear; his assumption 
is erroneous, and he is run down by a j)assing train. Here 
the company has not entered into any contract with him ; 
and ho must prove either that the company did something 
which would lead a reasonable man to assume that tho 

Cp. ^yder v. Womhvell (18C8), in Seo pp. 32, 36, alcove. , 

Ex. Ch., L. R. 4 Ex. 32, 38 L. J. (m) Cp. Pounder v. iV. E. M. Co.y 
Ex. 8, which Lord Blackhurn goes ’92, 1 Q. JB. SSij (i)laintitf assaulted 
on to cito with approval. hy persons who had crowded in). 
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line was clear for crossing (t), or that there was something 
in their arrangements which made it impracticable or 
unreasonably difficult to ascertain whether the line was 
clear or not. Proof of negligence in the air, sa to speak, 
will not do. ‘‘ Mere allegation or proof that the company 
were guilty of negligence is altogether irrelevant ; they 
might be guilty of many negligent acts or omissions, 
which might possibly haVe ocQasioned injury to somebody, 
but had no connexion whatever with the injury for which 
redress is sought, and therefore the plaintiff must allege 
and prove, not merely thaHhey were negligent, but that 
their negligence caused ol* materially contributed to the 
injhry ” What may reasonably be hold to amount to 
such proof cannot be laid down in general terms. “ You 
must look at each case, and all the facts of the case, before 
you mnko up your mind what the railway com]?any ought 
to do ’’ (.r). But unless the plaintiff’s own evidence shows 
that the accident was due -to liis own want of Ordinary 
care (as where in broad daylight ‘he did not look out at 
all) (y), tlio tendency of modern authority is to leave the 
matter very %muoh«at large for ^ the jury. In DiihUn^ 
Wicklow ami Wexford Railway Co. v. Slattery (s), tho only 


(<) As in TTanless^^casef L.*R. 7^ 
H. L. V2y 43 L. J. Q. B. 185, 
whore tho gates (inieii^od prima- 
rily for tho iirotcction of cjuTiago^ 
traffic) were left open when tjey 
ought not to have been, so that tho 
plaintiff was thrown off his guard. 

(?{) Lord "Watson, Walcelin v. L. 
^ S. ir. M. Co. (1886) 12 Api>. Ca. 
41, 47, 66 L. .T. Q. B. 229. 

(j) Bowen L. J., Davey\.J^. % 
S. W. R. Co. (1883) 12 Q. B. D^v. 
at p.’YC. 

(y) Jhivey v. X. % S. W. B. Co. 
(1883) 12 Q. B. Div. 70, 53 L. J, 


Q. ’B. ’ o8 : case which perhaps 

belongs properly to tho head of 
contributory negligence, of which 
more presently. Only the circum- 
stance of daylight seems to distin- 
guish this from Slattery's case (next 
note). 

[z) 3 App. Oa. 1165. Nearly all 
tho modern cases on “ evidence 
of negligence " were cited in tho 
argument (p. 1161). Observe that 
tho question of the verdict being 
against tho weight of evidence was 
not open (p. 1162). 
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point* of negligence made against tTie railway company 
was that the train 'v^dlich ran ^ver and killed the plaintiff’s 
husband did not whistle before running through the 
station where he was crossing the line. It was night at 
the time, but not a thick night. Ten witnesses distinctly 
and positively testified that the engine did wliistle. Three 
swore that they did not heai* it. A jury fiaving found 
for the plaintiff, it was held .by the majority of the House 
of Lords that tlie Court could not enter a verdict for the 
defendants, although the}’ ‘did aot conceal their opinion 
that the actual verdict w's-s a perverse one (r«). 

In the other group, which we have called ‘‘ invitatioh'^to The “in- 
alight ” cases, the nature of the facts is, if anything, less Ii^ht ” 
favourable to the defendairt. A train stopping at a station 
overshoots ihe platform so that the front carriages stop at 
a place more oi* loss inconvenient, or it may be dangerous, 
for persons of ordinary bodily ability to alight. A pas- 
senger bound for that " station, or otherwise minded to 
alight, is unaware (as by reason of darkness, or the like, 
ho well may be) of the iiiconvenionco^, of thp place (/>), or 
else is aware of it, but takes the attendant risk rather than 
be carried beyond his destination. In either case ho gets 
out as best he whether through ‘false security, or 

in spite of such caution as he can use, has a fall* or is 
otherwise hurt. Hero the passenger is entitled by his 


(fl5) The majority consisted of 
Lord Cairns (who thought the 
verdict could not have stood if the 
accident had happened by day- 
light), Lord Penzance, Lord 
O’Uagan, Lord Selborne, and Lord 
Gordon ; the minority of Lord 
Hatherley, Lord Coleridge, and 
Lord Blackburn. Ellis v. G, W, 


Ji. Co. (Ex. Ch. 1874) L. R. 9 C. 
P. 561, 43 L. J. C. P. 304, docs 
not scorn consistent with this de- 
cision ; there was difference of 
opinion in tliat case also. 

(b) CocJcle V. S. E. It. Co. (1872) 
Ex. Ch. L. R. 7 0. P. 32r, 41 
L. J. C. P. 140. 
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contract with the company to reasonable accommodation, 
and they ought to give him facilities for alighting in a 
reasonably convenient manner. Overshooting the platform 
is not of itself negligence, for that can be set right by 
backing the train (c). It is*a question of fact whether 
under the ^particular circupastances the company’s servants 
were reasonably diligent for the accommodation of the 
passengers {d), and whetUor the passenger, if he alighted 
knowing the nature of the place, did so under a reasonable 
apprehension that he mutfe aUght there or not at all {e). * 

All these cases are apt to bo complicated, with issues 
of* contributory negligence and other similar though not 
identical questions. We shall advert to these presently. 
It will be convenient now to •take a case outside those 
particular types, and free from their complfoations, in 
which tlie difficulty of deciding what is “ evidence of neg- 
ligence ” is illustrated. Siu)h an one is Ji/mih VK London 
and South Western Railway Com2)^ny{f). The facts are, 
in this country and climate, of an exceptional kind : but 
the case is iijterest\ng because, though distinctly within 
the line at which the freedom of tllio jury ceases, that lino 
is shown by the tone and language of the judgments in 
botli the Common Pleas cjid tlio -i^j^.^boquor Chamber to 
be nearly approached. The action was in respect of pro- 
perty burnt by fu’e, communicated from sparks which had 
escaped from the defendant company’s locomotives. The 
material elements of fact were the following. 


(<•) Shier V. G. IF. It. Co. (1869) 
Ex. Ch. L. R. 4 Ex. 117, 38 L. J. 
Ex. 67. 

(//) Bridges v. N. London Jk. Co. 
p. 396, above. «• 

(r) Robson V. JV. E. R. Co. 2 Q. 
B. Div. 85, 46 L. J. Q. B. 60 ; Rose 
V. E. R. Co. 2 Ex. Div. 248, 46 


L. J. Ex. 374 (both in 1876). 

(/) L. R. 5 0. P. 98, 39 L. J. 
C. P. 08, in Ex. Oli. 6 C. P. 14, 
40 L. J. 0. P. 21 (1870). The 
accident took place in the extra- 
ordinarily warm and dry summer 
of 1868. 
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ifot dry weather had prevailed for some time, and at 
the time of the accident a strong S.E. wind was blowing. 

About a fortnight earlier grass had been out by the 
defendants’ servants on the banks adjoining the line, and 
the boundary hedge trimmed, and the cuttings and trim- 
mings had, on the morning of the flre(j! 7 ), been raked into 
heaps, and lay along the bank inside tlie hedge. These 
cuttings and trimmings w’-erc, by reason of the state of the 
w’^eather, very dry and inflammable. 

Next the hedge there w'as a ttubble field ; beyond that 
a ^oad ; on the other side of the road a cottage belonging 
to the plaintiff, 200 yards in all distant from the railway. 

Two trains passed, and immediately or shortly after- 
wards the strip of grass between the railroad and the 
hedge was seen to be on fire. Notwithstanding all efforts 
made to ‘ subdue it, the fire burnt through the hedge, 
spread over the stubble field, crossed the road, and con- 
sumed file plaiatiff’s cottage. 

There was no evidence that the railway engines were 
improperly constructed or worked with reference to the 
escape of sparks, and no direct evidence that the lire came 
from one of them. 

The jury found for the plaintiff ; and it was hold 
(though with soir.v^ cliinculty) (.4) that they were warranted 
in so finding on the ground that the defendants wore? negli- 
gent, having regard to the prevailing weather, in leaving 
the dry trimmings in such a plaee and for so long a time. 
The risk, though unusual, was apparent, and the comj)any 
was bound to be careful in proportion. “ The more likelj’’ 
the hedge was to take fire, the more incumbent it was 

{ff) See statomeni of the facts in oxp-cssed pome doubt in the Ex. 
the report in Ex. Cli. L. R. 6 C. P. Qh. on the gi’ound that the par- 
at p. 15. ticular damage in question could 

(A) Brett J. dissented in the not have reasonably been antici- 
Common Pleas, and Blackburn J. pated. 


P. 


1) I) 
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Upon tiie company to take care that no inflammable 
material remained near to it ”( 2 ). Thus there was evidence 
enough (though it seems only just enough) to be left for 
the jury to decide upon. Special danger was apparent, 
and it would have been easy to use appropriate caution. 
On the oth§r hand the hapj»ening of an accident in extra- 
ordinary circumstances, from a cause not apparent, and in 
a manner that could not' have been prevented by any 
ordinary measures of precaution, is not of itself any 
evidence of negligence {Jcf. ^nd a staircase which has 
been used by many thousand persons without accident 
cannot bo pronounced dangerous and defective merely 
because the plaintiff has slipped on it, and somebody can 
bo found to suggest improvements (/). 


No precise Illustrations might bo largely multiplied, anfi may bo 
fu?c°can found in abundance in Mr. Horace Smith’s, Mr. Camp- 
bo srivoii. Qj, Seven’s monography or by means of the cita- 

tions and discussions in the leading cases themselves. 
Enough has been said to show that by the nature of the 
problem no general formula can be laid down except in 
some such purposely vague terms as were used in 8coU v. 
London Dock Co, (jm). 


Due care "We have said that the amount of caution required of a 
varies as , , , • , 

apparent citizen in his conduct is pi’oportioned to the amount of 
pliciitiX apparent danger. In estimating tho probability of danger 


(«) Lush J. iu Ex. Cli. L. R. 6 
C. P. at p. 23. 

(A') Blyth V. Birmb}gham Water • 
works Co. (1850) 11 Ex. 781, 25 
L. J. Ex. 212, siepra, p. 42. 

(/) Grafter v. Metrop, R, Ci, 
(1868) L. R. 1 0. P. 300, 35 L. J. 
C. P. 132 : the plain tiff slipped on 
the brass “nosing” of the steps 


(this being the material in common 
use, whereof the Court took judi- 
cial notice “ with the common ex- 
perience wliich every one has,” 
per Willes J. atp. 303), and it was 
suggested that lead would have 
been a safer material. 

{m) P. 393, above. 
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to others, we are entitled to assume, in the absence of any- of this to 

, m n 1 IP 11 P ^lOOldoiltS 

thing to show the contrary, that they have the full use of through 
common faculties, and are capable of exorcising ordinary uSiity. 
caution. If a workman tlii;ows down a heavy object from 
a roof or scaffolding “in a. country village, whore few 
passengers are,” he is free from criminal lyibility at all 
events, provided “he calls out to all people to have a 
care” (/?). Now some passor-by may be deaf, and may 
suffer by not hearing the Avarning. That will bo his mis- 
fortune, and may be imacco^npanied by any imprudence 
on his part ; but it cannot be sot down to the fault of the 
workman. If the workman had no particular reason^ to 
suppose that the next passer-by would bo deaf, ho was 
bound only to such caution as suffices for those who have 
ears to hoar. The game rule must hold if a deaf man is 
run over for want of hearing a shout or a whistle (o), or a 
blind man for want of seeing a light, or if a coloux’-blind 
man, beftig unable to make out a red danger flag, gets in 
the line of firo of rifle ot artillery 2)ractico ; or if in any of 
these circumstances a cliild of tender years, or an idiot, 
suffers through mere igijorance of the* meaiitug which the 
warni~g siglit or sound conveys to a groAVn man witli his 
wits about him. And this is not because tliero is any 
fault in the persoLf harmed, for ‘there may well be no fault 
at all. Whatever avo think, or a jury ^ight think* of a 
blind man Avalking alone, it ca.n hardly be deemed incon- 
sistent with common prudence fdr a deaf man to do so ; 
and it is known that colour-blind peojxle, and those with 
whom they live, often remain ignorant of their failing 

(w) Blackst. Comm. iv. 192. D. (o) Cp. Siceltnn v. L. ^ iV. IF. IL 
9. 2, ad. leg. Aquil. 31. In a civil Co. (1807) L. K. 2 C. P. 631, 30 
action it would probably be left to C. P. 219, decided however 

the jury whether, on the whole, on tlio ground that the accident 
the work was being done with was wholly due to the man’s own 
reasonable caro. want of care. 

1) D 2 
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until it is disclosed by exact observation or by some 
accident. It is not that the law censures a deaf man for 
not hearing, or a colour-blind one for not perceiving a red 
flag. The normal measure of the caution required from a 
lawful man must be fixed with regard to other men^s 
normal po\jrers of taking cqre of themselves, and abnormal 
infirmity can make a difference only when it is shown that 
in the particular case it whs apparent. 

Distinc- On the other hand it 1>eeqi8 clear that greater care is* 
the person required of us when it doe^ appear that we are dealing 
notice with porsons of loss than ordinary faculty. Thus if a man 
fhuiger to ^ blind man, an aged man, or a cripple is 

au infirm crossing the road ahead, he must govern his course and 
person!^^^^ speed accordingly. lie will not discl^arge himself, in the 
event of a mishap, merely by showing that a young and 
active man with good siglit would have come to no harm. 
In like manner if one sees a- child, or other persoh mani- 
festly inoaj)able of normal discretioh, exposed to risk from 
one’s action, it seems that proportionate care is required ; 
and it further -seems on principle immaterial that the child 
would not bo there but for the carelessness of some parent 
or guardian or his servant. These propositions are not 
supported by any distihet^authority irhimr law that I am 
aware* of (p). Uut they seem to follow from admitted 
principles, and to throw some light on questions which 
arise under the head of centributory negligence. 


III . — Contributory Negligence. 

Actionable In order that a man’s negligence may entitle another 
to a remedy against himj that other must have suffered 

{p) In the United States there is Cooley on Torts, 683 ; Beveu on 
some: see Wharton, }§ 307, 310; Negligence, 8. 
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harm whereof this negligence is a proximate cause. Now 
I may he negligent, and my negligence may he tlio occa- 
sion of some one suffering harm, and 3 =^et the immediate 
cause of the damag^o may he not my want of care hut his 
own. Had I hoen careful to begin with, he would not 
have hoen in danger ; hut had he, being so pu< in danger, 
used reasonable care for his own safety or that of his 
property, the damage wcuhl still not liave happened. 
Thus my original negligence is a comparatively remote 
cause of tlie harm, and as^ tlfthgs turn out the proxi- 
mate cause is the sufferer’s own fault, or rather (since 
a man is under no positive duty to he careful in his 
o^vn interest) he cannot ascribe it to tlie fault of another. 
In a state of facts answering this general description 
the person harmed is By the rule of the common law 
not entitled to any remedy. He is said to he “guilty 
of contrihutorj^' negligence a phrase well established 
in our^forensiv. usage, thougli not free from objection. 
It rather suggests, as the ground of the doctrine, tlmt a 
man who docs not take ordinary care for his own safety 
is to he in a manner punislicd foi liis carelessness by 
disability to sue any one else wliose carelessness was 
concerned in prociucing the damage. .13ut lliis view 
is neither a reason able one, ‘hor supported by modern 
authority, aud it is already distinctly ^rejected by writers 
of no small weight (< 7 ). And it stands ill witli tlie 
common practice of our coiuts, founded on constant expe- 
rience of the way in which this question presents itself in 
real life. “ Tlie received and usual way of directing a 
jury ... is to say that if the plaintiff could, by the exer- 

(q) See CamplDell, 180 ; Horace 'She use of such phrases as in 
Smith, 226 ; and Wharton, §5 300 pari delicto, though not without 
sgq.f who gives the same conolu- authority, is likewise confusing 
siona in a more elaborate form. and objectionable. 


proximate 
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ciso of such caro and s\ill as he was bound to exercise, fiave 
avoided tlie consequence of tlie defendant’s negligence, he 
cannot recover ”(r). That is to say, he is not to lose his 
remedy merely because he has been negligent .at some 
stage of the business, though vdthout that negligence the 
subsequent events might nqt or could not have happened; 
but only if he has been negligent in the final stage and 
at the decisive point of tlie ov^^nt, so that the mischief, as 
and when it happens, is immediately due to his own want 
of care and not to the defendant’s. Again the penal* 
theory of contributory negligence ^ails to account for the 
accepted qualification of thte rule, “ namely, that though 
the ^plaintiff may have been guilty of negligence, and 
although that negligence may in fact have contributed 
to the accident, yet if the defendant could in the result, 
by the exorcise of ordinary caro and diligence, have 
avoided the mischief which happened, the plaintiff’s neg- 
ligence will not excuse him ” {-s). ^And in a recent heading 
case,, of which there will be more lo say, the criterion of 
Avliat was the proximate cause of the injury is adopted 
throughout (iJ)., , 

The element of tnith which the penal theory, as I have 
called it, presents in a distorted forra,^ is that tlie rule is 
not merely a logical deduction, but is founded in public 
utility.* “ The ultimate justification of tlie rule is in 
reasons of policy, vk. the desire to prevent accidents by 
inducing each member of the community to act up to 
the standard of due care sot by the law. If he does not, 
ho is deprived of the assistance of the law ” (?/). 

(r) Lord Blackburn, 3 Ai)p. Ca. v. Armstrong (1888) 13 App. 

at p. 1207. Ga. 1, 57 L. J. P. 65; see espe- 

(s) Lord Penzance, Madlcg v".' L, cially the judgment of Lindley 

A. IF. Co. (1876) 1 App. Cdt L. J., and cp. JAttle v. Ihwicett 

at IX 759. (1S8G) 116 U. S. 360, 371. 

(^) The Bernina (1887) 12 P. D. («) W. Schofield in Harv. Law 
36, 56 L. J. P. 38 ; a£Ed. nom. Key. iii. 270. 
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Hie leading case which settled* the doctrine in its TtiffY. 
modem form is Tiiff Tran}mn{x), The action was * 
against the pilot of a steamer in the Thames for running 
down the plaintiff’s barge; the plaintiff’s own evidence 
showed that there was no look-out on the barge ; as to the 
conduct of the steamer the evidence was conflicting, but 
according to the plaintiff’s mtnesses she might easily 
have cleared the barge. Wilks J. left it to the jury to 
say whether the wan^ of a look-out was negligence on 
^he part of the plaintiff, and so, whether it “ directly 
coAtributed to the accident.” This was objected to as too 
favourable to the plaintiff, but was uxdield both in the 
full Coiu-t of Common Pleas and in the Exchequer 
Chamber. In the considered judgment on appeal (y) it 
is said that the proper question for the jury is “ wlietlior 
the damage was occasioned entirely by the negligence or 
improper conduct of the defendant, or whether the ])laintiff 
himself ^so far contributed to the misfortune by his own 
negligence or want of ordinary and common care .and 
caution that, but for such negligence or want of ordinary 
care and caution on his part, the misfortune would not 
have happened.” But negligence will not disentitle tho 
plaintiff to recover, unless it bo such that without it tho 
harm complained oi would (s) •net ha\o happened; “nor 
if the defendant might by the exercise of oaro on his part 
have avoided the consequences of tlio neglect or care- 
lessness of the plaintiff.” 


In Radley v. London and North Western Railway Co, ((i)\ Radley v. 
this doctrine received a striking confirmation. 


(x) 2 0. B. N. S. 740, 5 0. B. {a) 1 App. Ca. 754, 46 L. J. Ex. . 

N. S. 673, 27 L. J. C. P. 322 673, reversing’ tlie judgment of the 

(1867-8). listchequer Chamber, L. R. 10 Ex. 

(y) 6 C. B. N. S. at p. 685. 100, and restoring that of the Court 

{z) Not “could:” sec Beven on of the Exchequer, L. R. 9 Ex. 71 

Negligence, 132. (1874-6). 
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The defendant railway company was in the habit of 
taking full trucks from the siJiing of the plaintiffs, colliery 
owners, and returning the empty trucks there. Over this 
siding was a bridge eight feet high from^the ground. On 
a Saturday afternoon, whoei^ji the colliery men had left 
work, the servants of the failway ran some trucks on the 
siding and left them there. One of the plaintiffs’ men 
knew this, but nothing V/as done to remove the trucks. 
The first of these trucks contained another broken-down 
truck, and their joint height aniounted to eleven feet. OiT 
the Sunday evening the railway servants brought on the 
siding a line of empty truiJks, and pushed on in front of 
thefii all those previously left on the siding. Some resist- 
ance was felt, and the power of the engine pushing the 
trucks was increased. The two tlucks at the head of the 

f 

line, not being able to pass under the bridge, strdck it and 
broke it down. An aotion«was brought to recover damages 
for the injury. The defence* was contributory negligence, 
on the ground that the plaintiffs’ ‘servants ought to have 
moved the first sot of trucks to a safe place, or at any rate 
not have left tJie piled-up truck in a dangerous position. 
The judge at the trial told the jury tnat the plaintiffs 
must satisfy them that the accident happened by the 
negligence of the^ defendants’ servants, 5>nd without any 
contributory negligence of their own ; in other words, that 
it was solely by tlie negligence of the defendants’ ser- 
vants.” 

On these facts and under this direction the jury found 
that there was contributory negligence on the part of the 
plaintiffs, and a verdict was entered for the defendants. 
The Court of Exchequer (b) held that there was no evi- 
dence of contributory negligence, chiefly on the ground 


(&) Bramwell and Amplilett BB. 
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that*the plaintiffs were not bound to expect or provide 
against the negligence of thci**defendants. The Exchequer 
Oharuber (c) held that there was evidence of the plaintiffs 
having omitted to use reasonable precaution, and that the 
direction given to the jury ^Ot"^I^ffioieiil. In the House 
of Lords it was held (d) that tl^^re was a ques^on of fact 
for the jury, but the law had not been sufficiently stated 
to them. They had not bpen Nearly informed, as they 
should have been, that not every negligence on the part of 
tlie plaintiff which in any *degr0e contributes to the mis- 
chief will bar him of hia remedy, but only such negligence 
that the defendant could not by the exercise of ordinary 
care have avoided the result. * 

“ It is true that in part of his summing-up, the learned 
judge pointed attention "to the conduct of the engine- 
driver, in determining to force his way through the 
obstruction, as fit to be considered by the jury on the 
question^ of negligence ; but fee failed to add that if they 
tliought the eugine-(Mver might at this stage of .the 
matter by ordinary care have avoided all accident, any 
previous negligence of the plaintiffs, would, not preclude 
them from recovering. 

‘‘ In point of fac^ the evidence was strong to show that 
this was the iranifdiate cause of*th^ o.ocidbnt, and the jury 
might well think that ordinary care and diligence ftn the 
part of the engine-driver Tvould, notwithstanding any 
previous negligence of the plaintiffs in leaving the loaded- 
up truck on the line, have made the accident impossible. 
The substantial defect of the learned judge's charge is that 
that question was never put to the jury ” (e). 

(c) Blackburn, Mellor, Lush, tracting his opinion in the Ex, 
Grove, Brett, Archibald JJ.; diss. Olf.), and Lord Gordon. 

Denman J. (e) Lord Penzance, 1 App. Ca. 

(d) By Lord Penzance, Lord at p. 760. 

Cairns, Lord Blackburn (thus re- 
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This leaves no doifbt lhat the true ground of contribu- 
tory negligence being a baf. to recovery is that it is the 
proximate cause of the mischief; and negligence on the 
plaintiff’s part which is only part of the inducing causes (/) 
will not disable him. I say the proximate cause,” con- 
sidering the term as now established by usage and 
authority. !feut I would still suggest, as I did in the 
first edition, that “ decisive ” might convey the meaning 
more exactly. For if the defendant’s original negligence 
wore so far remote from tbe plaintiff’s damage as not to b® 
part at least of its “proximate pause” within the more 
general meaning of that term, the plaintill would not have 
any case at all, and the question of contributory negligence 
could not arise. We shall immediately see, moreover, that 
iudependoiit negligent acts of and B. may both be 
proximate in respect of harm sufCerod by Z., tho^.igh either 
of them, if committed by liimself, would have jnevented 
liim from having any remi^dy for the ptlicr. #Thus it 
appears that the term “ proximate ” is not used in pre- 
cisely the same sense in fixing a negligent defendant’s 
liability and a negligent plaintiff’s disability. 

TJie plaintiff’s negligence, if it is to disable Mm, has 
to bo sonieliow more proximate than iho defendant’s. It 
seems dangerously ambiguous to use “proximate” in a 
speciaJ. emphatic sense without f mother or otherwise marking 
the difference. If Ave said “ decisive ” we should at any 
rate avoid this danger. 

It would seem that a person who has by his OAvn act or 
default deprived himself of ordinary ability to avoid the 
consequences of another’s negligence can be in no better 
position than if, having isuch ability, he had failed to 
avoid them; unless, indeed, the other has notice of his 

(/) Or, as Mr. Wliartou puts it, not a cause but a condition. 
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inability in time to use care aj)i)ropriate to the emergency; 
in which ease tlie failure to*uso that care is the decisive 
negligence. A. and Ti. are driving in opposite directions 
on the same road on a dark night. 13. is driving at a 
dangerous speed, and A. is asleep, but B. cannot see that 
he is asleep. Suppose that A., bad he been yiwiike, might 
have avoided a collision by ordinary care notwithstanding 
B.’s negligence. Can A. be,]ieafd to say that ilioro is no 
contributory negligence on liis part because he was asleep? 
It seems not. Suppose, on t]jo fthor liand, that the same 
thing takes place by dayiight oj* on a fine moonlight nig] it, 
so that B. would with common bare and attention perceive 
A.’s condition. Here B. would be bound, it seems, to use 
special caution no less than if A. had been disabled, say 
by a sudden paralytje str&ke, without default of Ins own. 
So if a man meets a runaway horse, he cannot tell w'hether 
it is loose by negligence or by iiiovitablo accident, nor can 
this matoe any difference^ to what a prudent man could 
or would do, nor, therefore, to the legal measure of •the 
diligence required {(/), 

• 

• I 

Cases earlier than Tuf v. Warman (//) are now material 
only as illustrations.^ A celebrated one is the “ donkey 
ease,^' Davies v. Il/inn (/), Thefe the plauitifO had turned 
his ass loose in a highway with its forefeet fettered, Jiiid it 
was run over by the defendant’s waggon, going at a 
smartish pace.” It was held af proper direction to tlio 
jury that, whatever they thought of the plaintill’s conduct, 
he was still entitled to his remedy if tlie accident might 
have been avoided by the exercise of ordinary care on tlie 
part of the driver. Otherwise “ajnan might justify the 

• 

(g) Op. Mr. W. Schofield’s article 0. P. 322. 

in Harv. Law Rev. iii. 2G3. (*) 10 M. & W. o46, 12 L. J. 

(h) 5 0. B. N. S. 573, 27 L. J. Ex. 10 (1842). 
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driving over goods left on a j)ublic highway, or even over 
a man lying asleep there, or tSie purposely running against 
a carriage going on the wrong side of the road” (j). With 
this may ho compared the not much latdr case oh Mayor of 
CoIcheHter v. Broohe (/c), where it was laid down (among 
many other , matters) that if a ship runs on a hod of 
oysters in a river, and could with due care and skill have 
passed clear of them, th6 fact of the oyster-hed being a 
nuisance to the navigation does not afford an excuse. 
The facts c of Davies v. iila^in suggest many speculati^ 
variations, and the decision has heon much and not always 
wisely discussed in America, though uniformly followed 
in this country (/). 

Butterfeld v, Forrester {m) is a good, example of obvious 
fault on both sides, where the plaintiff’s damage was im- 
mediately due to his own want of care. The defendant 
had put up a polo across a public thorougJifaro ii? Derby, 
which he had no right to do. The plaintiff was riding 
that way at eight o’clock in the evening in August, when 
dusk was coming on^ but the obstruction was still visible a 
hundred yards off : he was riding violently, came against 
the pole, and fell with his horse. It was loft to the jury 
whether the plaintiff, ridiffg with reasonable and ordinary 
care, could have seen and avoided the obstruction ; if they 
thought ho could, they were to find for the defendant; 
and they did so. The judge’s direction was affirmed on 
motion for a new trial. “ One person being in fault will 
not dispense with another’s using ordinary care for him- 
self.” Ilere it can hardly be said that the position of the 

(j) Parke B., 10 M. & W. at {k) 7 Q. B. 339, 376, 16 L. J. 
p. 649 ; cp. his judgment in Q, B. 59. 

V. Grand Junction R. Co. (1838) 3 {1) See Harv. Law Rev. iii. 272 

M. & W. at p. 248. —276. 

{m) 11 East 60 (1809). 
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pole across the road was not a proximate cause ot the fall. 
But it was not the whole pro:5imat9 cause. The other and 
deciswe cause which concurred was the plaintiff’s failure to 
see and avoid the pole in his way. i 

On the whole, then, if the plaintin’s “ fault, whether of 
omission or of commission, has Jbeen the pregei^ate cause 
of the injury, he is without remedy against one also in 
the wrong ” («). On the other •hand, if the defendant’s 
fault has been the proximate cause ho is not excused 
merely by showing that tlje plaintiff’s faul^ at some 
earlier stage created tlwi opportunity for the fault which 
was that cause (o). If it is not possible to say whether 
the plaintiff’s or the defendant’s negligence were the 
proximate (or decisive) cause of the damage, it may be 
said that the plainti]! cannot succeed because ho has failed 
to prove lhat he has been injured by the defendant’s 
negligence {p). On the other hand it might be suggested 
that, sin %0 contributory negligence is a matter of defence 
of which the burden of proof is on the defendant (</),• the 
defendant would in such a case have failed to make 
out his defence, and the plaintiff, ha'wng proved that the 
defendant’s negligence was a proximate cause if not the 
whole proximate cause of his damage^ would still be 
entitled to succeed. The defendanT must^allege and luove 
not merely that the plaintiff was negligent, but thUt the 
plaintiff could by the exercise of ordinary care have 
avoided the consequences of the defendant’s negligence (r). 
It is a question, either way, whether the plaintiff shall 


(») Ziitle V. JIackett (1886) 116 
XJ. S. 366, 371 ; Buiterjidd v. For- 
Tester y above. 

(o) Radley v. L. ^ JV. W, R, Co , ; 
Bavies v. Mann, 

(p) Per Lindley L. J., Tke Ber- 
nina, 12 P. D. 58, 89. 


(g) Lord WatsoD (Lord Black- 
bum agreeing), Wakelin v. L. ^ iS\ 
W, R. Co. fl88C) 12 App. Ca. at 
pp. 47—49. 

(r) Bridge v. Grand Junction R. 
Co, (1838) 3 M. & W. 248. 
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recover his whole damages or nothing, for the common 
law, whether reasonably or not (s), has made no provision 
for apportioning damages in such oases. A learned writer 
(whose preference fo^- being anonymous I respect but 
regret) has suggested ’that “ hardly sufficient attention has 
been paid^h(^rein to the distinction between cases where 
the negligent acts are aimultaneom and those where they 
are sticccsskc. In regard to the former class, such as 
Diih/in, TFicldow Wexford liy. Co. v. Skittenj or the 
case of tw 59 persons colliding, at a street corner, the rule is, 
that if the i)la\nilff could ky \‘xercise of ordinary care 
have avoided the accident he eannot recover. In regard to 
the latter class of cases, such as Davies v. 3Iann {ti) and 
Radley v. L. N, JF Ry. Co. (jr), the rule may be stated 
thus : that he tvho last has an opportunity of avoiding the 
accident^ notwithstanding the negligence of the olhe)\ is solely 
responsihle. And the ground of both rules is the same : 
that the law looks to the proximate came^ or, hn other 
words, will not measure out responsibility in halves or 
other fractions, but liolds that person liable who was in the 
main the cause of the injury ” (//).. 

Another kind of question arises whore a person is 
injured without any fault of his own, "but by the combined 
effects of the negligence of two porsons^»of whom the one 
is not responsible for the other. It has been supposed 
that A. could avail liimself,, as against Z. who has been 
in juiced without any want of duo care on his own part, of 
the so-called contributory negligence of a third person B. 
“ It is true you were injured by my negligence, but it 
would not have happened if B. had Jiot been negligent 
also, therefore you cannot sue me, or at all events not 

(s) See per Liudley L. J., 12 (a') 1 App. Ca. 764, 46 L. J. Ex. 

D. S9. 673. 

(0 3 App. Ca. 1165. (y) L. Q. B. v. 87. 

(m) 12 M. & W. 64C. 
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apart from B.” Eecent authority is decidedly against 
allowing such a defence, and ih one^wticular class of cases 
it has heeii emphatically disallowed. It must, however, 
be open to A. to answer to Z. : ^‘Tou wore not injured 
by my negligence at all, but only and wholly by B.’s.’’ It 
seems to be a question of facta*ather than pfjaw Avhat 
respective degrees of connexion, in kind and degree 
between the damage sufEered by"Z. and the independent 
negligent conduct of A. and B. will make it proper to say 
tflat Z. was injured by the n^gli!gence of A. alone, or of 
B. alone, or of both A. and B. . But if this last conclusion 
be arrived at, it is now quite clear that Z. can sue both A. 
and B. {z). 

In a ease now ovep'uled* a different doctrine was sot up 
whicli, althougli never willingly received and seldom acted 
on, remained of more or less authority for nearly forty 
years. 'She supposed rule that if A. is travelling 
in a vehicle, whether carnage or ship, which belongs to*-!!, 
•and is under the control of B.’s servants, and A. is injured 
in a collision with another vehicle bolonging to Z., (ind 
under the control of Z.’s servants, which collision is caused 
partly by the negligence of B.’s servants and partly by 
that of Z.’s servants, A. cannot 'recover against Z. The 
passenger, it was said, must be considered as haviifg in 
some sense “ identified himself’’ with tlie vehicle in whicli 
ho has chosen to travel, so that for the purpose of com- 
plaining of any outsider’s negligence he is not in any 
better position than the person who has the actual con- 
trol (a). It is very difficult to see what this suf>posod 

{z) LiitU V. BaeJeett (1886) 116 115f 18 L. J. C. P. 336. 

U. S. 366 ; Mills v. Armsirmg («) Judgments in Thorogood v, 
(1888) 13 App. Ca. 1, overruling Brgan, see 12 P. D. at pp. 64—67, 
Thorogood v. Bryan (1849) 8 C. B. 13 App. Ca. at pp. 6, 7, 17. 


The ex- 
ploded 
doctrine o 
“ idoniift- 
cation.** 
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“ identification ” really meant. With regard to any actual 
facts or intentions of parties, it is plainly a figment. No 
passenger carried for hire intends or expects to ho answer- 
able for the negliger)ce of the driver, guard, conductor, 
master, or whoever che person in charge may be. He 
naturally ^intends and justly expects, on the contrary, to 
hold every such person and his superiors answerable to 
himself. Why that righu shojild exclude a concurrent right 
against other persons who have also been negHgent in the 
same tra7;saction was nevey really explained. YcL'^'the 
eminent judges {b) who invented “ identification ” must 
have meant something. They would seem to have assumed, 
rather than concluded, that the plaintiff was bound to 
show, even in a case where no negligence of his own was 
alleged, that the defendant’s iicgligenco was not only a 
cause of the damage sustained, but the whole of the cause. 
But this is not so. The 'strict analysis of the proximate or 
immediate cause of the event, the inquhy who ^ould last 
have j)re vented the mischief by the exercise of due care, 
is relevant only where the defendant says that the plaintiff 
suffered by lus owm negligence. Where negligent acts of 
two or more independent persons have between them 
caused damage to a third, the sufferer is not driven to 
apply any such analysis to find out whoi?> he can sue. He 
is entitled — of course witliin the limits set by the general 
rules as to remoteness of damage — to sue all or any of the 
negligent persons. It Is no concern of his whether there 
is any duty of contribution or indemnity as between those 
persons, though in any case he plainly cannot recover in 
the whole more than his whole damage. 

The phrase “ contrilyitory negligence of a third person,” 
which has sometimes been used, must therefore be rejected 
as misleading. Peter, being sued by Andrew for causing 

{h) Coltman, Maule, CresswcU, and Vaughan Williams JJ. 
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himTiann by negligence, may prove if he can that not his 
negligence, but wholly and only John’s, harmed Andrew. 
It is useless for him to show that John’s negligence was 
“contributory” to the harm, exc Ipt so far as evidence 
which proved this, though Jailing to prove more, might 
practically tend to reduce the damages. ^ ^ 

It is impossible to lay down rules for determining 
whether harm has been caused by A.’s and 13. ’s negligence 
together, or by A.’s or B.’s alone. The question is esseu- 
one of fact. There is no feason, howevei^ why joint 
negligence should not be successive as well as simultaneous, 
and there is some authority tu show that it may bo. A 
wrongful or negligent voluntary act of Peter may create 
a state of things giving an opportunity for another wrong- 
ful or negligent act^of Jdhn, as well as for pure accidents. 
If harm is then caused by John’s act, which act is of a 
kind that Peter might have reasonably foreseen, Peter and 
J ohn mjiy both be liable ^ and this whether J ohn’s act be 
wilful or not, for many kinds of negligent and wilf<illy 
wrongful acts are unhappily common, and a prudent man 
cannot shut his eyes to the probabilitj' tliat somebody will 
commit them if temptation is put in the way. One is not 
entitled to make obvious occasions for negligence. A. 
leaves the flap o^,a cellar in an ihs&mo position on a high- 
way where all manner of persons, adult and infant, wise 
and foolish, are accustomed^ to pass. B, in carelessly 
passing, or playing with the flap,rbrings it down on him- 
self, or on 0. In the former case B. has suffered from his 
own negligence and cannot sue A. In the latter B. is 
liable to 0., but it may well be that a prudent man in A.’s 
place would have foreseen and guarded against the risk of 
a thing so left exposed in a pitblic place being meddled 
with by some careless person, and if a jury is of that 
V. 


E E 
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opiuion A. may also be liable to C. (c). Where A. placed 
a daugerous obstrueliog in d road, and it was removed by 
some unexplained act of an unknown third person to 
another part of the s^me road where Zi, a person lawfully 
using the road, came ifgainst it in the dark and was injured, 
A. was held liable to Z, though there was nothing to 
show whether the third jierson’s act was or was not lawful 
or done for a lawful purpose (d). 

Another special class of cases requires considerate^, if 

A. is a child of tender years (or other person incapable of 
taking ordinary care of himself), but in the custody of M., 
ah* adult, and one or both of them suffer harm under 
eiroumstances tending to prove negligence on the part of 
Z., and also contributory negligence on the part of M. {e), 
Z. will not be liable to A. if M/s negllgonco al6ho was the 
proximate cause of the luischief. Therefore if M. could, 
by such reasonable diligence as is comironly expected of 
persons having the care of young children, have avoided 
the consequences of Z.’s negligence, A. is not entitled to 
sue Z. : and this not because M.’s negligence is imputed by 
a fiction of law to A., who by the hypothesis is incapable 
of eitlier diligence or negligence, but because the needful 
foundation of liiibility is Nvanting, namely, that Z.’s negli- 
gence, and not something else for which Z. is not answer- 
able and which Z. had no reason to anticipate, should be 
the proximate cause. 

Now take the case of a child not old enough to use ordi- 

(<•) JTuf/hes V. Macfie (1863) 2 II. {e) Wa\ie v. iV. A. i?. Co, (1859) 
& C. 744, 33 L. J. Ex. 177 ; and Ex. Cli. E. B. & E. 719, 27 L. J. 

soo Clark v. (1878)^3 Q. Q. B. 417, 28 L. J. Q. B. 258. 

B. 1). at pp. 330 — 336, p. "43, This case is expressly left nu- 

iibovo ; Dh'on v. livU^ 5 M. & S. touched by Mllh v. Armstr<mg^ 13 

198, p. 446, below. App. Ca. 1 (see at pp. 10, 19), 67 

{(1) Clark V. Chamhrrs^ last note. L. J. P. 65. 
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nary care for its own safety, gseliich by the carelessness of uu- 
the person in charge of it is allowjfd to go alone in a place ^ * ' 
where it is exposed to danger, rt the child comes to 
harm, does the antecedent negligeYco of the custodian 
make any difforeneo to the legal Result ? On principle 
surely not, unless a case can bt^ conceived iif Afhich that 
negligence is the proximate cause. The defendant’s duty 
can be measured by Ills notice of special risk and his 
i^ans of avoiding it ; there is no reason for making it 
vary vdth tlie diligence or negligence of a third person in 
giving occasion for the risk to exist. If the defendant is 
so negligent that an adult in the plaintifE’s position could 
not have saved himself hy reasonable care, he is liable. 

If he is aware of tho plaintiff’s helplessness, and fails to 
use such special preoaution as is reasonably possible, tlicn 
also, we submit, ho is liable. If he did not know, and 
could not with ordinary diligence have known, the plain- 
tiff to be!inoapablo of taking care of himself {/), and has 
used such diligence as would he sufficient towards an 
adult ; or if, being aware of the danger, ho did use such 
additional caution as ho reasonably coidd ; or if the facts 
were such that no additional caution was practicable, and 
there is no evidence ox negligence according to the ordinary 
standard (</), then- the defendant is not liable. 

No English decision has been met witli tliat goes tlio 
length of depriving a child of redz’css on the ground that 
a third person negligently allowed it to go alone (//). In 


(/) This might happen in various 
ways, hy reason of darkness or 
otherwise. 

(y) Singletonv. jS. C. Jl. Co. (1889) 

7 0. B. N. S. 287, is a case of this 
kind, as it was decided not on the 
fiction of imputing a third person’s 
negligence to a child, but on the 
ground (whether rightly taken or 

£ £ 


not) that there was no evidence of 
nogligenco at all. 

(//) Mangan v. AUvrlott (18G6) L. 
R. 1 Ex. 239 , 35 L. J. Kx. IGl, 
comes hoar it. But that case wont 
partly on the ground of the damage 
being too remote, and since Clark 
V. Chambers (1878) 3 Q. B. D. 327, 
47 L. J. Q. B. 427, supra, p. 43, it 
2 
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America there have been ^ such decisions in Massachu- 
setts (0, New York, f».nd flsewhere : ‘‘ but there are as 
many decisions to thj) contrary” (y) : and it is submitted 
that both on principle! and according to the latest authority 
of the highest tribun lIs in both countries they are right. 


In one peculiar case {k) the now exploded doctrine of 
“ identification ” (/) was brought iii, gratuitously as it would 
seem. The plaintifE was a platelayer working on a rail- 
way ; thayrailway compfilhy^was by statute bound toinain- 
tain a fence to p;revent animals {7)i) from straying off the 
adjoining land ; the defendant was an adjacent owner who 
kept pigs. The fence was insufficient to keep out pigs (^z). 
Some pigs of the defendant’s found their way on to the 
line, it did not appear how, and upset a trolly worked by 
hand on which the plaintifE and others were riding back 
from their work. The pfaintifE’s case appears to be bad on 


is of doubtful authority. For our 
own part wo think it is not law. 

(i) Holmes, The Common Law, 
128. 

(j) Bigelow L. C, 729, and see 
Horace Smith 241. In Vermont 
{Itobimou V. Cone, ?2 Vt. 21,3, 224, 
ap. Cooley on Torts, C81) the view 
maintained in the text is distinctly 
taken. “We are satisfied that, 
although a child or idiot or lunatil'o 
may to some extent have escaped 
into the highway, through the 
fault or negligence of his keeper, 
and so be improperly there, yet if 
he is hurt by the negligence of the 
defendant, he is not precluded from 
his redress. If one kno-^ that 
such a person is on the higlufay, 
or on a railway, he is bound to a 
X^roportionate degree of watchful- 
ness, and what would be but ordi- 


nary neglect in regard to one whom 
the defendant supposed a person of 
full ago and capacity, would be 
gr^ss neglect as to a child, or one 
known to be incapable of escaping 
danger.” So, too, Bigelow 730. 

ije) Child V. Hearn (1874) L. R. 
9 Ex. 176, 43 L. J. Ex. 100. 

{1) P. 415, above. 

{m) “ Cattle,” held by the Court 
to include pigs. 

(?/) That is, pigs of average 
vigour and obstinacy ; see per 
BramweU B., whose judgment 
(pp. 181, 182) is almost a cari- 
cature of the general idea of the 
“reasonable man.” It was al- 
leged, but not found as a fact, that 
the defendant had previously been 
warned by some one of his I>ig8 
being on the line. 
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one or toth of two grounds there was no proof of actual 
negligence on the defendant’s^ part, and even if his 
common-law duty to fence was noi^ altogether superseded, 
as regards that boundary, by the Mot casting the duty on 
the railway company, he was entitUd to assume that the 
company would perform their duty ; and also the damage 
was too remote (a). But the ground actually taken was 
“ that the servant can* he hi nO better position than the 
master when he is using the master’s property for the 
mastv^r’s purposes,” or the glamtifi is identified with che 
land which he was using for fiis own convenience.” This 
ground would now clearly bo untenable. 

The common law rule of contributory negligence is 
unknown to the irifaritime law administered in courts of 
Admiralty jurisdiction. Under a rough working rule 
commonly called judicium nifsticumy and apparently de- 
rived frfjjm early medieval codes or customs, with none of 
whieli, liowever, it coincides in its modern application '(7;), 
the loss is equally divided in cases of collision v bore both 
ships are found to liave been in fault:* “ Tlie ancient rule 
applied only where there was no fault in either ship ” {q ) ; 
as adopted in England, it seems more than doubtful 
whether the rule-,made any distinction, until quite late in 
the eighteenth century, between cases of negligence and 
of pure accident. However fhat may be, it dates from a 
time when any more refined working out of principles 
was impossible (r). As a rule of thumb, which frankly 


( 0 ) Note in Addison on Torts, 
5th ed. 27. 

(^) Marsden on Collisions at 
Sea, ch. 6 (3d ed.), and »cc an 
article by the same writer in L. Q. 
R. ii. 367. 

[g) Op, cit. 130. 


(r) Writers on maritime law state 
the rule of the common law to be 
that" when both shixDs arc in fault 
neither can recover anylhiiijy. This 
may have been practically so in the 
first half of the century, but it is 
neither a complete nor a correct 


Admiralty 
rule of 
dividing 
loss. 
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renounces the pretence of being anything more, it iS not 
amiss, and it appears to be ^-generally accepted by those 
whom it concerns, although, as Mr. Marsden’s researches 
have shown, for about \ century it has been applied for a 
wholly different purpcse from ‘that for which it was intro- 
duced in the older maritin^ law, and in a wholly different 
class of cases. By the Judicature Act, 1873 (r), the 
Judicium rusticim is expressly preserved in the Admiralty 
Division. 

j:*- 

IV . — AmiUimj Ruies and Presumptions. 

Action Tlicre are certain conditions under which the normal 
difficulty standard of a reasonable man^s prudence is peculiarly 
anothL^s difficult to apply, by reason of one party’s choice of alter- 
natives, or opportunities of judgment being affected by 
the conduct of the other. Such dillleulties occur mostly 
in questions of contributory negligence. In the first place, 
a man who by another’s want oi care firifls himSelf in a 
position of imminent danger, cannot be held guilty of 
negligence merely because in that emergency he does not 
act in the best way' to avoid the danger. That wliich 
appears the best way to a court examining the matter 
afterwards at leisure and with full' knowledge is not 
necessarily obvious even to a prudent and skilful man on 
a sudclen alarm. .Still loss can the ^larty Avhose fault 
brought on the risk be heard to complain of the other’s 
error of judgment. This rule has been chiefly applied in 
maritime cases, where a ship placed in peril by another’s 

version of the law laid down in recover : ” Parke B. in Bridge v. 

Tnjf V. Wavimny 5 C. B. N. S. o/S, Graud Junction It. Co, (1838) 3 M. 

27 Jj. J. C. P. 322. As l«mg,^ago & W. 241, 248. 
as 1838 it was distinctly point^^ (r) S. 25, sub-s. 9. The first 
out that ‘Hhere nuiy have been intention of the framers of the 
ncj^ligencc in both parties, and yet Act was otherwise. See Marsden, 
the plaintiff may be entitled to p. 134, 3d ed. 
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improper navigation lias at the last moment taken a 
wrong course (.s) : but there is auJil|ority for it elsewhere. 
A person who finds the gates ofl^jlevel railway crossing 
open, and, is thereby misled into thifikiiig the lino safe for 
crossing, is not bound to minute cirdiumspeetion, and if lie 
is run over by a train the compi ny may be to him 

although “ he did not use his faculties so clearly as he 
might have done under other eircumsiaiicos ” {f). One 
should not be held too strictly for a hasty attempt to 
afbxl suddenly impending danger, even though his effort 
isiU-judged”(«.). . * 


One might generalize the rule in some such .form as No duty to 
this : not only a man cannot with impunity harm others noglTjfenoo 
by his negligence, but his “negligence cannot put them in 
a worse position with regard to the estimation of default. 

You shall not drive a man into a situation where there is 
loss or r^k every way, and then say that he suffered by 
his own imprudence. Neither shall you complain that he 
did not foresee and provide against your negligence. We 
are entitled to count on the ordinary prudence of our 
follow-men until wo have siiecifio wai'iiing to tlio contrary. 

Tlie driver of a carriage assumes that other vehicles will 
observe the rule,, of the road, tile master of a vessel that 
other ships will obey the statutory and other rules of 
navigation, and the like. An^ generally no man is bound 
(either for the establishment of his own claims, or to avoid 
claims of third persons against him) to use special pre- 
caution against merely j)Ossible want of care or skill on the 

(«) 77ie HyivcU Castle (1879) 4 P. {1) iV. B, R. Co. v. WanUss 

Div. 219 ; The Tasmania (1890) 15 (1871) L. H. 7 H. L. fd. p. 16 ; cp. 

App. Ca. 223, 226, per Lord ITcrs- Smitten/ s ca. (1878) 3 Ajdj). Oa. at 
chell ; and see other e,xamplos col- p. 1193, 

lected in Marsden on Collisions at (m) Brigys v. Union Street Ry. 

Sea, pp. 4, 6, 3d ed. (1888) 148 Mass. 72, 76. 
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(Jlayards v. 
DethieJe. 


part of other persons who are not his servants or under his 
authority or control (d?)(. ^ 

It is not, as a mattbr'^<>f law, negligent in a passenger 
on a railway to put hi^ hand on the door or the. window- 
rod, though it might qccur to*a very prudent man to try 
first whether J[t was propeaiy fastened ; for it is the com- 
pany’s business to have the door properly fastened (y). 
On the other hand if something goes wrong which does 
not cause any pressing danger or inconvenience, and the 
passenger ^omes to harm' in endeavouiing to set it 
himself, he cannot hold the company liable (s). 

have a somewhat different case when a person, 
having an apparent dilemma of evils or risks put before 
him by another’s default, makes *n active choice between 
them. The principle applied is not dissimilar j» it is not 
necessarily and of itself .contributory negligence to do 
something which, apart from the state o| thingj due to 
the defendant’s negligence, would be imprudent. 


The earliest case where this point is distinctly raised 
and treated by a full Court is Clat/firds y„ Dct/iick {a). The 


(.r) See Daniel v. Meirop. J?. Co, 
(1871) h. R. 5 H. L^46, 40 L. J. 
C. P.1‘21. 

(//) (ft'e V. Jfclrop. Jt. Co. (1873) 
Ex. Cli. L. R. 8 Q. B. 161, 42 
L. J. (i. J3. 105. There was some 
difference of opinioii Iiow far 4he 
question of contributory negligence 
in fact was fit to he put to the 
jury. 

(ir) This is the princii)le applied 
in Adam v. L. T. li. Co. (1869) 
L. R. 4 0. P. 739, 38 L. J. (5, P. 
277, though (it seems) not inghtfy 
in the particular case ; see in Gee 
V. Metrop. R. Co. L. 11. 8 Q. B. at 
pp. 161, 173, 176. 


(a) 12 ,Q. B, 439 (1848). The 
rule was laid down by Lord Ellcn- 
horough at n^^si prius as early as 
1816: Jones v. Boyce^ 1 Stark. 493, 
cited by Montague Smith J., L. B. 
4 0. P. at p. 743. The idaintiff 
was an outside i^assenger on a 
coach, and jumped oft to avoid 
what seemed an imminent upset ; 
the coach was liowever not upset. 
It was left to the jury whether by 
the defendant’s fault ho ** was 
placed in such a situation as to 
render what ho did a prudent pre- 
caution for the purpose of self- 
preservation.” 
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plaintiff was a cab-owner. The drfendants, for the pur- 
pose of making a drain, hdd opened a trench along the 
passage which afforded the on0 Outlet from the stables 
occupied* by the plaintiff to thef street. The opening was 
not fenced, and the earth and Jra^v^l excavated from the 
trench were thrown up in a ba3k on that side pf it where 
the free space was wider, thus increasing the obstruction. 
In this state of things ^:he plaintiff attempted to get two 
of his horses out of the mews. One he succeeded in lead- 
insert over the gravel, by the advice of one of the defen- 
dants then i)resent. ‘WMth the other he failed, the rubbish 
giving way and letting the hbrse down into the trench. 
Neither defendant was present at that time (6). The jury 
were directed ‘‘ that it could not be- the plaintiff’s duty to 
refrain altogether ;from coming out of the mews merely 
because the defendants had made the passage in some 
degree dangerous : that the defendants were not entitled 
to keep ^he occupiers of the mews in a state of siege till 
the passage was declared safe, first creating a nuisance 
and then excusing themselves by giving notice that there 
was some danger : though if the plaintiff had persisted in 
running upon a greal and obvious danger, his action 
could not be maiuteiined.” This direction was approved. 
‘Whether the plaintiff had sulGfered by the defendants’ 
negligence, or by his own rash action, was a matter of 
fact and of degree properly Ipft to the jury : “ the whole 
question was whether the danger was so obvious that tho 
plaintiff could not with common prudence make the 
attempt.” Tlie decision has been adversely criticised by 
Lord Bramwell, but principle and authority seem on the 
whole to support it (c), 

(d) Evidence was given by the men expressly warned tho plaintiff 
defendants, but apparently not against tho course ho took, 
believed by the jury, that their (c) See Appendix B. to Smith on 
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Doctrine 
of New 
York 
Courts, 


Ono or two of th0*>ailway cases grouped for praofical 
purposes under the cJ,tch-word “ invitation to alight ” 
have been decided, in pk]^^j at least, on the principle that, 
where a passenger is undeg* reasonable apprehen^on that 
if he does not alight at^ th|:J plabe where he is (though an ■ 
unsafe or unfij; one) he wiij not have time to alight at all, 
he may be justified in taking the risk of alighting as best 
]ie can at that place {d ) ; »notwithskindiug that he might, 
by declining that risk and letting himself be carried on to 
the next station, have entifled himself to recover d4p^::>ge5 
for the loss of time and resulting expense {e). 

t • 

There has boon a line of cases of this class in the State 
of Now York, where a view is taken less favourable to the 
plaintiif tlian the rule of Clat/anh v. Deihlch If a train 
fails to stop, and only slackens speed, at a station where it 
is timed to stop, and a passenger alights from it while in 
motion at the invitation of the company’s servants 4 /), the 
matter is for the jury ; so if a train 'does not stop a reason- 
able time for passengers to alight, and starts while one is 
alighting (</). ^Otherwise it is held that the passenger 
alights at his own risk. If he wants to hold the company 
liable he must go on to the next station and sue for the 
resulting damage ^ 4 ). ' * 

On <ho other hand, where the defendant’s negligence 
has put the plaintiff in a situation of imminent peril, the 
plaintiff may hold the d#^fendant liable for the natural 


Ncglig('noc, 2d cd. I agree with 
Mr. Smith’s observations ad Jin,y 
p. 279. 

Jtohson v. W. E. JB. Co. 
(1875-6) L, R. 10 Q. B. 271, 2r74, 
44 L. J. Q. B. 112 (in 2 Q. B. Dm 
85, 46 L. J. Q. B. 50) ; Jiose v. JV. 
E. Ji. Co. (1876) 2 Ex. Div. 248, 
46 L. J. Ex. 374. 


(c) Contra Bramwell L. J. in Lax 
V. Corporation of Darlington (1879) 
5 Ex. D. at p. 35 ; but the last- 
mentioned cases had not been cited. 

(/) Filer v. N. Y. Central R. R. 
Co. (1872) 49 N. Y. (4 Sickels) 47. 
(g) C3 N. Y. at p. 659. 

(/<) Durroivsy. Erie R. Co. (1876) 
63 N. Y. (18 Sickels) 656. 
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con^quences of action taken on i|i0 first alarm, though 
such action may turn out to have boon unnecessary (j). 
It is also held that the runnin# cf even an obvious and 
great risk in order to save liumm life may be justified, as 
against those by whose defalilt mat life is put in peril (A*). 
And this seems just, for a con^'ary doctrine would have 
the effect of making it safer for tlie wong-doer to create a 
groat risk than a smfUl one. ,Or we may put it thus ; 
that the law does not think so meanly of mankind as to 
hK?Mi.^t^otherwise than a natural ^nd probable consequence 
of a helpless person beifig pit in danger that some able- 
bodied person should expose hmsolf to the same danger to 
effect a rescue. 


American jurisprudence is exceedingly rich in illustra- Separation 
tions of ■' the questions discussed in this chapter, and fact in 
American cases are constantly, and sometimes very freely, 
cited ai^ even ^judicially reviewed (/) in our courts. It 
may therefore be usofal to call attention to the pocj^liar 
ton given by legislation in many of tho States to the 
treatment of points of “ mixed law apd fact.’^ I refer to 
those States where the 'judge is forbidden by statute (in 
some cases by the Opnstitution of the State) {m) to charge 
the jury as to matter of fact. • ^ndor'»sueh a rule the 
summing-up becomes a categorical enumeration of all the 
specific inferences of fact which it is open to the jury to 


(i) Coulter v. Express Co. (1874) 
66 N. Y. (11 Sickola) 585 ; Twomleij 
V. Central Vark U. It. Co, (1878) 69 
N. y. (24 Sickola) 158. Cp. Jones 
V. BoyeCi 1 Stark. 493. 

(/;) Eckert v. Long Island Jt. 7?. 
Co. (1871) 43 N. Y. 502, 3 Am. 
Rep. 721 (jiction by representative 
of a man killed in getting a child 
off tho railway track in front of a 


train wliich was being negligently 
driven). 

(0 E.g. Lord Esher’s j ml gmont 
in The Bernina^ 12 P. Uiv. at pp. 
77 — 82. Cp. per Lord llerschcll 
in v, Armstrong^ 13 App. Ca. 
a^p. 10. 

(w) Stimson, American Statute 
Law, p. 132, § 605, 
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find, and which in tin opinion of the Court would have 
different legal conseq i-ences, 'together with a statement of 
those legal eonsequenSe^ as leading to a verdict for the 
plaintiff or the defendants And it is the habit of counsel 
to frame elaborate st^teif'ents of the propositions of law 
for which they contend as'limiting the admissible findings 
of fact, or as applicable to the facts which may be found, 
and to tender them to the Coiirt a& the proper instructions 
to be given to the jury. Hence there is an amount of 
minute dispussion beyond’ what we are accustome/^'-'i;o'‘Tn 
this country, and it is a master of 'great importance, whore 
an appeal is contemplated,' to get as little as possible left 
at large as matter of fact. Thus attempts are frequently 
made to persuade a Court to lay down as matter of law 
that particular acts are or are*' not , contributory negli- 
gence Probably the common American doctrine that 
the plaintiff has to provd", as a sort of preliminary issue, 
that ho was in the exercise Of d,ue care, has its origin in 
this practice. It is not necessary of proper for an English 
lawyer to criticize the convenience of a rigid statutory 
definition of the provinces of judge and jury. But English 
practitioners consulting the American reports must bear its 
prevalence in mind, or they may find many things hardly 
intelligible, and perhaps even suppose the. substantive dif- 
ferendfes between English and American opinion upon 
points of pure law to bo greater than they really are. 

(«) For a strong example see 664, “counsel for the defendant 
ITafie V. JV. Central Ji, Co, 128 U. S, asked the Court to grant twenty 
91. In Washington ^c. It, B. Co. soi^arato prayers for instructions to 
V. McBade (1889) 135 U. S. 654, the jury.»» 
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DUTIES OF INSURING SAFETY. 


In general, those who in person go about an undertaking Excep- 
afteAdad with risk to their neigilhours, or set it in motion j^^eneral 
by the hand of a servemt, are answerable for the conduct of 
of that undertaking with diligence proportioned to the caution, 
apparent risk. To this rule the policy of the law makes 
exceptions on both sides. As we have seen in the chapter 
of General Exceptions, *men are free to seek their own 
advantage in the ordinary pursuit of business or uses of 
property, though a probable or even intended result may 
be to (iUminislr the profit oi* convenience of others. We 
now have to consider the cases where a stricter duty has 
been imposed. As a matter of history, such cases cannot 
easily be referred to any definite^ principle. But tho 
ground on which a rule of strict obligation has been 
maintained and consolidated by modem authorities is the 
magnitude of .fhe danger, coupled witl'i the difficulty of 
proving negligence as the specific cause in the evenfrof the 
danger having ripened into actual harm. The law might 
have been content with applying the general standard of 
reasonable care, in the sense that a reasonable man dealing 
with a dangerous thing — fire, flood-water, poison, deadly 
weapons, weights projecting or suspended over a thorough- 
fare, or whatsoever else it be.;— will exercise a keener 
foresight and use more anxious precaution than if it were 
an object unlikely to cause harm, such as a faggot, or a 
loaf of bread. A prudent man docs not handle a loaded 
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gun or a sharj) sword 3a the i^ame fashion as a stick or a 
shovel. But the coursfc adopted in England has been to 
preclude questions of detml by making the duty absolute ; 
or, if we prefer to put it il . that form, to consolidate the 
judgment of fact into ?in tnbending rule of law. The law’ 
takes notice that certain thihgs are a source of extraordinary 
risk, and a man who exposes his neighbour to such risk 
is held, although his act i5 not. of it&elf wongful, to insure 
his neighbour against any consequent harm not due to 
some cause beyond humad foresight and control. 


Mylandsy. Various particular rules"' of this kind (now to be re- 
garded as applications of a more general one) are recog- 
nized ill our law from early times. The generalization 
was effected as late as 1868, "by the leading case of 
Bf/Iands v. Fletcher^ where the judgment of the Ex- 
chequer Cliamber delivered by Blackburn J. was adopted 
in terms by the House of Lords. 

The nature of the facts in Fletcher v. Itt/lands, and 
the question of law raised by them, are for our purpose 
best shown by the judgment itself (r/) : — 


J udgmont 
of Ex. Ch. 


“ It appears from the statement iif the case, that the 
plaintiff was damaged by his property b/^ing flooded by 
water,''which, without any fault on his part, broke out of 
a reservoir, constructed on the defendants’ land by the 
defendants’ orders, and mu.intained by the defendants. 

“It appears from the statement in the case, thnt the 
coal under the defendants’ land had at some remote 
period been worked out; but this was unknown at the 
time when the defendants gave directions to erect the 


{a) L. R. 1 Ex. at p. 278, per For the Btatements of fact referred 
■WilleH, Blackball!, Keating, Mel- to, see at pp. 2G7 — 209. 
lor, Montague Smith, and Lush JJ. 
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reservoir, and the water in ^the relervoir would not have 
escaped from the defendants’' land,|and no mischief would 
have been done to the plaintifl/biit for this latent defect 
in the defendants’ subsoil. A d it further appears that 
the defendants selected compt ;ont engineers and con- 
tractors to make their reservoir, ‘and them sel\»es. personally 
continued in total ignorance of what we have called the 
latent defect in the * subsoil ; but that those persons 
employed by them in the course of the work became 
awaxCi/^f the existence of the ancient shafts filled up with 
soil, though they did n©t knojv or suspect that they were 
shafts communicating with old workings. 

‘‘ It is found that the defendants personally were free 
from all blame, but that in fact proper care and skill was 
not used by the persons (Smployod by them, to provide for 
tho sufficiency of the reservoir with reference to these 
shafts. Tho consequence was' that tho reservoir when 
filled wiili wata‘ burst into the shafts, the water flowed 
down tlirough them into the old workings, and thence 
into tho plaintiff’s mine, and there did the mischief. 

“ The idaintiff, though free from all blame on his part, 
must bear tho loss unless he can establish that it was the 
consequence of some; default for which tbo defendants aro 
responsible. Tl^o question of law tJiereforo arises, what is • 
the obligation which the law casts on a person whd; like 
the defendants, lawfully bri:gigs on his land something 
which, though harmless whilsto it remains there, will 
naturally do mischief if it escape out of his land. It is 
agreed on all hands that he must take care to keep in that 
which he has brought on the land and keeps there, in order 
that it may not escape and damqge liis neighbours ; but 
the question arises whether tho •duty which the law casts 
upon him, under such circumstances, is an absolute duty 
to keep it in at his peril, or is, as the majority of 
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the Oohrt of ExoheJuer have thought, merely a liuty 
to take all reasonahll and prudent precautions in order 
to keep it in, but no mf re. If the first be the law, the 
person who has brought q i his land and kept thgre some- 
thing dangerous, and fa/ied to keep it in, is responsible 
for all the ^natural conlequences of its escape. If the 
second be the limit of his duty, he would not be answer- 
able except on proof of negligence, and consequently 
would not be answerable for escape arising from any 
latent defect which ordii^ry ptudence and skill coyjd -not 
detect. . ^ . . . ^ 

‘‘Wo think that the true rule of law is, that the person 
wlfo for his own purposes brings on his lands, and collects 
and keeps there, anything likely to do mischief if it escapes, 
must keep it in at his peril, and-, if he does not do so, is 
prima facie answerable for all the damage wMcli is the 
natural consequence of its* escape. He ^can excuse himself 
by showing that the escape was owing ,to the plaintiff's 
defjjiult ; or perhaj)S that the escape was the consequence of 
vis major, or the act of Grod ; but as nothing of this sort 
exists here, it is unnecessary to inquire what excuse would 
be sufficient. The general rule, as above stated, seems on 
principle just. The person whose grass or corn is eaten 
down by the escaping cattle of his neighbour, or whose 
mine- is flooded by the water from his neighbour's reservoir, 
or whose cellar is invaded bj the filth of his neighbour's 
privy, or whose habitation is made unhealthy by the 
fumes and noisome vapours of his neighbour's alkali 
works, is damnified without any fault of his own ; and it 
seems but reasonable and just that the neighbour who has 
brought something on liis own property which was not 
naturally there, harmless f.o others so long as it is confined 
to his own property, but which he knows to bo mischievous 
if it gets on his neighbour’s, should be obliged to make 
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gooA the damage which ensues if ah does not succeed in 
confining it to his own property. But for his act in 
bringing it there, no mischief c^^uld have accrued, and it 
seems but just that he should qJ his peril keep it there so 
that no mischief may accrae, ci” answer for the natural 
and anticipated consequences. JAnd upon authority, this 
we think is established to be the law, whether the things 
so brought be beasts, oi; water, or filth, or stenches.’’ 

Not only was this decision jffirmod in the House of Afiirma- 
Lords(i5j, but the reasons given for it were fully con- of byll!l-i 
firmed. “ If a person brings or accumulates on his land 
anything which, if it should escape, may cause damag e to 
his neighbours, he does so at his peril. If it does escape 
and cause damage, he is* responsible, however careful ho 
may havo been, and whatever precautions ho may have 
taken to prevent t^e damage ”(^). It was not overlooked 
that a line had to be drawn between this rule and the 
general immunity given to landowners for acts done in the 
‘‘natural user” of their land, or “exercise of ordinary 
rights ” — an immunity which extends', as had abcady been 
settled by the Ilouse of Lords itself oven to obviously 
probable consequences. Here Lord Oairns pointed out 
that the defendants had for their cwn purposes made “ a 
non-natural use'” of their land, by collecting wato*i:^“iii 
quantities and in a manner not the result of any Avork or 
operation on or under the land.” 

The detailed illustration of the rule in Rylands v. 

Fletcher, as governing the mutual claims and duties of 
adjacent landowners, belongs to the law of property rather 
than to the subject of this work (c). We shall return 

(A) Mijlands v. Fletcher (1868) L. Chasemore v. Richards (1859) 

R. 8 H. L. 330, 37 L, J. Ex. 161. 7 H. L. 0. 349, 29 L. J. Ex. 81. 

(r) Lord Oranworth, at p. 340. (e) See Fletcher v. Smith (1877) 

F. F F 
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presently to llio special classes of oases (more or less^dis- 
eussed in the judgment of the Exehequer Chamber) for 
which a similar rule of strict responsibility had been estab- 
lished eai'lier. As layinp down a positive rule of law, 
the decision in Rijlands Y^FIeicher is not open to criticism 
in this country (/). But in the judgment of the Ex- 
chequer Chamber itself the possibility of exceptions is 
suggested, and we shall* see^ that’ the tendency of later 
decisions has been rather to encourage the discovery of 
exceptions than otherwise. K. rule casting the jj^orisi- 
bility of an insurer on innocent * persons is a hard rule, 
though it may be a just bne ; and it needs to be main- 
tained by very strong evidence (y) or on very clear grounds 
of policy. Now the judgment in Fletcher v. Bylandsiji)^ 
carefully prepared as it evideritly w/is, hardly seems to 
make such grounds clear enough for universal acceptance. 
The liability seems to bo rested only in part on the 
evidently hazardous character ojE the state of things arti- 
ficially maintained by the defendants on their land. In 
part the case is assimilated to that of a nuisance (^’), and 
ill iDart, also, traces are apparent of the formerly prevalent 
theory that a man’s voluntary acts, oven when lawful and 

125 Mass. 232 ; Mears v. Dole^ 135 
Mass. 608) ; but distinctly dis- 
allowed in Now York: Losee v. 

51 N. Y. (6 Sickels) 476. 
(< 7 ) Seo Ucg. v. Commmimers of 
Sewers for Essex (1885) 14 Q. B. 
Div. 561. 

(h) L. R. 1 Ex. 277 sqq, 

{i) Sco especially at pp. 285-6. 
But can an isolated accident, how- 
ever mischievous in its results, be a 
nuisance ? though its consequences 
may, as where a branch lopped or 
blown down from a tree is loft 
lying across a highway. 


2 App. Ca. 781, 47" L. J.!»3x.'*4; 
Hum^h'ies v. Coimns (1877) 2 0. P. 
D. 239, 46 L. J. C. P. 438 ; mird- 
man v. North Eastern It. Co, (1878)4 

3 0. P. Div. 168, 47 L. J. 0^ P. 
3C8 ; and for the distinction as to 
“ natural course of user,’’ Wilson 
v. Waddell^ H. L. (Sc.) 2 App. Oa. 
95. 

(/) Judicial opinions still differ 
in the United States. See Bigelow 
L. C. 497 — 500. The case has beten 
cited with apxiroval in Massachu- 
setts [Shipley v. Eifty Associates^ 
106 Muss. 194 ; Gorham v. Gross^ 
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free from negligence, are prima facie done at liis peril (Z*), 
a theory which modern authorities have explicitly rejected 
ill America, and do not encourrfje in England, except so 
far as Eylands v. Fletcher may rseli be capable of being 
used for that purj)ose(/). Putbng that question aside, 
ono does not see why the policy of the law mi^h t not have 
been satisfied by requiring the defendant to insure dili- 
gence in proportion to the manifest risk (not merely the 
diligence of himself and liis^servants, but the actual use of 
due caiv>^*n the matter, wheth^ by servants, contractors, or 
others), and tlirowing the bm'don of proof on him in cases 
where the matter is peculiarly within his knowle(J«^o. 
This indeed is what the law has done as regards duties of 
safe repair, as we shall presently see. Doubtless it is pos- 
.siblo to consider Eylands v. Fletcher as having only fixed 
a special rule about adjacent landowners {m) : but it was 
certainly intended to enunciate something much wider. 

Yet no case has been found, not being closely similar in 
its facts, or within some previously recognized category, in 
which the unqualified rule of liability without proof of 
negligence has been enforced. We have cases where 
damages have been recovered for the los^ of animals by 
the escape, if so it may bo called, of poisonous vegetation 
or other matters from a neighbour’s, land. Thus the 
owner of yew trees, whose branches project over his boun- 
dary, so that his neighbour’s horse eats of them and is 
thereby poisoned, is held liable (n ) ; and the same rule has 


(k) L. R 1 Ex. 286-7, 3 H. L. 
341. 

(/) See The Nitro-ghjeerine Cttse 
(1872) 15 "Wall. 624 ; Brown v. 
Kendall (1850) 6 Cush. 292 ; Holmes 
V. Mather (1875) L. R. 10 Ex. 2G1, 
44 L. J. Ex. 176 ; Stanley y. PfAvelly 

F 


’91, 1 Q. B. 86,^ 60 L. J. Q. B. 
52. 

{m) Martin B., L. R. 6 Ex. at 
p. 523. 

(n) CrowhurstY, Amersham Burial 
Board (1878) 4 Ex B. 6, 48 L. J. 
Ex. 109. Wilson v. Kewherry (1871) 
2 


Character 
of later 
cases. 
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been applied where a fence of wire rope was in bad repair, 
so that pieces of rusted iron wire fell from it into a close 
adjoining that of the occi^pier, who was bound to maintain 
the fence, and were syiallowed by cattle which died 
thereof (o). In these pas|3, however, it was not contended; 
nor was it possible to contend, that the defendants had 
used any care at all. The arguments for the defence wont 
either on the acts compdained of being within the “ natural 
user ’’ of the land, or on the damage not being such as 
could have been reasonably anticipated (p). We jray add 
that having a tree^, noxious jor not,- permanently projecting 
over a neighbour’s land is' of itself a nuisance, and letting 
decayed poieces of a fence, or anything else, fall upon a 
neighbour’s land for want of due repair is of itself a tres- 
pass. Then in Ballard v. TomlinsonJ^q) the sewage col- 
lected by the defendant in his disused well was an abso- 
lutely noxious thing, and his case was, not that ho had 
done his best to prevent it ffom ^poisoning the wpter which 
supplied the plaintilf’s well, but tliat he was not bound to 
do anything. 


Exception On the other hand, the rule iii Ef/ldnds v. Fletcher has 
of act of . 

God. been decided by the Court of Appeal not to apoply to 
damage of wliicli the immediate cause is the act of God (/*). 
And the act of God does not necessarily mean an operation 


L. R. 7 Q. B. 31, 11 L. J. Q. B 
31, is not inconsistent, for th^re it 
was only averred that clippings 
from the defendants’ yew trees 
were on the plaintiff’s land ; and 
the clipping might, for all that 
appeared, have oeen the act of a 
stranger. 

(g) Firth V. Bowling Iron ^Co. 
(1878) 3 C. r. D. 254, 47 L. J. 
C. P. 358. 


{p) The former ground was 
chiefly relied on in Crowhurst's 
case, the hitter in FirWs, 

{q) 29 Ch. Biv. 115 (1885), 54 
L. J. Ch. 454. 

(r) Act of God=vis maior= 
see B. 19. 2. locati con- 
diicti, 25, { G. The classical signi- 
fication of “ vis maior ” is however 
wider for some purposes ; Kngcnt 
V. Smith, 1 C. P. Biv. 423, 429, per 
Cockburn 0. J. 
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of ifSj,tural forces so violent and unexpected that n5 human 
foresight or skill could possibly luive prevented its effects. 
It is enough that the accident should be such as human 
foresight could not he reasonably expected to anticipate ; 
and whether it comes within thi^ description is a question 
of fact (.s). The only material felement of fact which dis* 
tinguished the case referred to from Ryhnds v. Fletcher 
was that the overfloAV which hurst the defendant’s emhank- 
ment, and set the stored-up >yater in destructive motion, 
was duo to an extraordinary stu * Now it is not hecause 
duo diligence has been used that an accident which 
nevertheless happens is attrihatahle to tlio act of Grod. 
And experience of danger previously unknown may doubt- 
less raise the standard of duo diligence for after-time (i). 
But the accidents that happen in spite of actual prudence, 
and yet might have been prevented by some reasonably 
conceivable prudence, are not numerous, nor are juries, 
even if able to appreciate so Sue a distinction, likely to be 
much disposed to apply it [u). The authority of llyl»viih 
v. Fletcher is uucpicstioncd, but Nicholn v. Marnland has 
practically empowered juries to mitigate the j’ule wlienever 
its operation seems too harsh. 


(.v) Nichols V. Masrsland (ISTo-G) 
L. R. 10 Ex. 255, 2 Ex. H, 1, 40 
L. J. Ex. 174. Note that Lord 
Bramwcll, who in Bylands v. 
Fletcher took the view that ulti- 
mately prevailed, was also a i^arty 
to this decision. The defendant 
was an owner of artificial pools, 
formed by damming a natural 
stream, into which the water v-as 
finally let f ff hy a system of weirs. 
The rainfall accompanying an ex- 
tremely violent thunderstorm broke 
the embankments, and thfj nish of 


water down the stream carried 
away four county bridges,**!!! re- 
spect of Avhich damage the action 
was bi'ought. 

(?) See Beg. v. Commissioners of 
Sewer.s for Fssex (1885) in judgment 
of Q. B. D., 14 Q. B. H. at p. 674. 

(«) “ Whenever the world groAvs 
wdscr it coiivio^^. tlioso that came 
before of negligence.”' Bramwcll 
B., R. 0 Ex. at p. 222. But 
juiics do not, unless the defendant 
is a railway comj)any. 
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Act of Again tlie principal rulo does not apply where the 
granger, Cause of damage is the act of a stranger (ip), nor 

whore the artificial work which is the source of danger is 
maintained for the comifion benefit of the plaintiff and 
the defendant {y ) ; and /there is some ground for also 
making an pception' wliare the immediate cause of the 
harm, though in itself trivial, is of a kind outside reason- 
able expectation (z). 


Works re- There is yet another f exception in favour of persons 
authm-ized acting in rthe performancer of a legal duty, in the 
by law. exercise of powers specially conferred by law. Whore a 
zanrindar maintained, and was by custom bound to main- 
tain, an ancient lank for the general benefit of agriculture 
in the district, the Judicial Committee agreed with the 
High Court of Madras in holding that he was not liable 
for the consequences of an overflow caused by extraordinary 
rainfall, no negligence being shown (r/). In the climate 
of India the storing of water in artificial tanks i^ not only 
a natural but a necessary mode of using land (6). In like 
manner the owners of a canal constructed under the 


{x) Box V. Jiibb (1879) d Ex. E. 
76, 48 L. J. Ex, An. Wilson v. 
Newberry (1871) L. 1^. 7 Q.^B.^31, 
41 L. J. Q. B. 31, is really a deci- 
sion the same i)oiiit. 

(y) Carstairs v. 'Taylor (1871) L. 
E. G Ex. 217, 40 L. J. Ex. 29 ; cp.^ 
Madras B. Co. v. Zemindar of fJar^ 
vatenagaramy L. E. 1 Ind. App. 
364. 

(s) Carstairs v. 'Taylor, last note, 
but the other f^A’ound seems the 
prineipal one. The plaintifF was 
the dofeiidant’s tenant ; th^ de- 
fendant occupied the upper parlfof 
the house, A rat gnawed a hole 
in a rain-water box maintained by 


the defendant, and water escaped 
through it and damaged the plain- 
tiit’s goods on tho ground floor. 
Questions as t/) the relation of par- 
ticular kinds of damage to conven- 
tional exceptions in contracts for 
safe carriage or custody aro of 
course on a different footing. See 
as to rats in a ship Hamilton v. 
Tandorf (1887) 12 App. Ca. 618. 

(a) Madras R. Co. v. Zemindar of 
Carvaienayaram, L. E. 1 Ind. App. 
304 ; C., 14 Ben. L. E. 209. 

(/>) See per Holloway J. in the 
Court below, 6 Mad. H. 0. at p. 
184. 
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authority of an Act of Parliament are not bound^at their 
peril to keep the water from •escaping into a mine worked 
under the canal (c). On the same principle a railway 
company authorized by Parlii-ment to use locomotive 
engines on its line is bound*to take all reasonable measures 
of precaution to prevent the esctfcpe 6f fire fro|;a its engines, 
but is not bound to more. If, notwithstanding the best 
practicable care and caution, sparks do escape and set fire 
to the property of adjacent owners, the company is not 
liable (f/). The burden pn*’^ appears to be on the 
company to show that, duo bare was used J, but there 
is some doubt as to this {/). 


Some years before the decision of Rylnnda v. Fletcher G. w. JR. 
the duty of a railway conjpany as to the safe maintenance ^Canada v. 
of its works was dbnsidored by the Judicial Committee 
on appeal from Upper Canada., (^). The persons whoso 


{c) Dunn V. Jiiniriingham Canal 
Co. (1872) Tex. Oh. L. E. 8 Q.'b. 
42, 42 L. J. Q. B. 34. The ijrin- 
ciplo was hardly disputed, the 
point which caused some difficulty 
being' whether the defend an tsewere 
bound to exercise for the plaintiffs 
boncfiit certain optional powers 
given by the sumo statute. 

Vaughan v. Vale R. Co. 
(18C0) Ex. Ch. 5 H. & N. 679, 29 
L. J. Ex. 247 ; cp. L. R. 4 II. L. 
201, 202 ; Fmnanth v. X. ^ N. W. 
B. Co. (1861) 10 C. B. N. S, 89, 31 
L. J. C. P. 12. 

{e) The escape of sparks has been 
held to bo prima facie evidence of 
negligence ; Figgoit v. 7i'. C. B. Co. 
(1846) 3 C. B. 229, 15 L. J. C. P. 
235 ; cp. per Blackburn J. in 
Vaughan v. Taff Vale B. Co. 

(/) Smith V, X. S. TV. R. Co. 
(1870) Ex. Ch. L. R. 6 C. P. 14, 


seems to imply the contrary view ; 
but Figgoit v. l^J. C. B. Co.^ was 
not cited. It may bo that in the 
course of a generation tho pre- 
siunptioi'. of nogjiigence has been 
found no longer tenable, experience 
having shown the occasional escape 
0 ^ sparks to be consistent with jill 
prftctifcable care. Such a reaction 
would hardly have found i^jyjpur, 
however, with tho Court which 
, decided Fletcher v. By lands in tho 
Exchequer Chamber. 

(y) G. W. B. Co. of Canada v. 
Braid (1863) 1 Moo. P. C. N. S. 
101. There wore some minor 
points on tho ^idence (whether 
one of the suffer/rs was not travel- 
ling,, at his ow'n risk &c.), which 
w»re overruled or regarded as not 
open, and are therefore not noticed 
in the text. 
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rights against the company, were in question wore pas- 
sengers in a train which fell into a gap in an embank- 
ment, the earth having given way by reason of a heavy 
rain-storm. It was held that “the railway .company 
ought to have constructed their works in such a manner as 
to bo capable! of resisting all the violence of weather which 
in the climate of Canada might bo expected, though per- 
haps rarely, to occur.’^ # And thd manner in which the 
evidence was dealt with amounts to holding that the 
failure of works of this kind under any viplfiice of 
weather, not beyond reasonable* prevision, is of itself 
evidence of negligence. Thus the duty affirmed is a 
strict duty of diligence, but not a duty of insurance. Let 
us suppose now (what is likely enough as matter of fact) 
that in an accident of this kind the collapse of the ombank- 
meut throws water, or earth, or both, upon a neighbour’s 
laud so as to do damage •there. The result of applying 
the rule in J^yfaiuh v. FletcliPr will be ih.di the dy.ty of the 
railway company as landowner to the adjacent landowner 
is higher than its duty as carrier to persons whom it has 
contracted to. carry safely ; or property is more highly 
regarded tlian life and limb, and a general duty than a 
special one. * 

If the embankment was constructed .under statutory 
autSrority (as in most cases it would be) that would 
bring tlie case within one ,of tlie recognized exceptions 
to llylamh v. Fleivhern> But a difficulty which may 
vanish in practice is not therefore inconsiderable in prin- 
ciple. 


Wo shall now shortly notice the authorities, antecedent 
to or independent of llfflamh v. Fletcher^ which establish 
the rule of absolute or all but absolute responsibility for 
ceiiain special risks. 
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Clittle trespass is an old and well settled head, •perhaps 
the oldest. It is the nature cattle and other live stock 
to stray if not kept in, and to do damage if they stray ; 
and the owner is hound to keep them from straying on the 
land of others at his peril,* though liable only for natural 
and probable consequences, not for an une:s;pected event, 
such as a horse not previously known to be vicious kicking 
a human being (//). So strict is the rule that if any part 
of an animal which the owner is bound to keep in is over 
the boundary, this constitutes a trespass. The owner of a 
stallion lias been held.liablS on this grountf for damage 
done by the horse kicking and biting the plaintiff’s mare 
through a wire fence which separated their closes (/). 
The result of the authorities is stated to bo “ that in the 
case of animals trespassing on land, the mere act of the 
animal belonging to a man, which he could not foresee, or 
which he took all reasonable means of preventing, may bo 
a trespass, inasinuch as the oame act if done by himself 
would have been a trespass ” (Z:). 

Blackstono (/) says that “ a man is answerable for not 
only his own trespass, but that of his cattle^ also : ” but in 
the same breath he speaks of ‘‘ negligent keeping ” as the 
ground of liability, ^o that it seems doubtful whether the 
law Avas tlien clearly understood to be as* it was laid down 
a century later in Cox v. Burbidge (in). Observe ths-Stho 
only reason given in the earlier books (as indeed it still 
prevails in quite recent oases), is the archaic one that 


{h) Cox V. Burbidge (1863) 13 0. 
B. N. S. 430, 32 L. J. C. P. 89. 

(i) KUih V. Loftus Iron Co. (1874) 
L. R. 10 0. P. 10, 44 L. J. 0. P. 
24, a stronger ciaso than Lee v. 
Riley (1805) 18 0. B. N. S. 722, 
34 L. J. C. P. 212, there cited and 
followed. 


{k) Brett J., L. R. 10 0. P. at 
p. 13: op. th(^ remarks on the 
general law in (l/nUh v. Cook (1875) 
1 a B. D.*79, 15 L. .T. Q. B. 122 
(tteclf a oaso of contract). 

(l) Comm. iii. 211. 

(m) 13 C. B. N. S. 430, 32 L. J. 
0. P. 89. 


Duty of 
keeping in 
cattle. 
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trespass! by a man’s* cattle is equivalent to trespasu by 
himself. 

The rule does not apply to damage done by cattle stray- 
ing off a highway on which they are being lawfully driven : 
in such case the owner is liable only on proof of negli- 
gence (n) ; and the law is the same for a town street as for 
a country road (o). Also a man may be bound by pre- 
scription to maintain a^ fence against his neighbour’s 
cattle (p). 

Whetlier the owner o^ a dog is answerable in trespass 
for every uftauthorized entry^ of t^e animal intd the land 
of another, as is the case with an ox,” is an undecided 
point. The better opinion seems to favour a negative 
answer (fj). 


Closely connected with this doctrine Is the responsibility 
of owners of dangerous animals. ‘‘ A i^orson keeping a 
mischievous animal with knowledge of its propensities is 
bound to keep it secure at his p6rU.” If it eseSpes and 
does* mischief, he is liable without proof of negligence, 
neither is proof required that ho knew the animal to be 
mischievous, if it is of a notoriously fierce or mischievous 
species (r). If the animal is of a tame and domestic kind, 
the owner is liabh? onlj^ oji proof that ho knew the parti- 
cular animal to be ‘‘ accustomed to bite nfankind,” as the 


(n) Goodiciii V. Cheveley (1869) 4 
II. & N. 631, 28 L. J. Ex. 298. A 
CK)iitrary opinion was expressed •by 
Littleton, 20 Edw. IV. 11, pi. 10, 
cited in Mead v. Mdu'ardfij 17 C. B. 
N. S. 245, 34 L. J. 0. P. at p. 32. 

(o) Turn V. ir^d (1882) 10 Q. 
B. I). 17, 62 Xj. J. Q. B. 61, where 
an ox being driven through a towp 
strayed into a shop. 

(p) So held as early as 1441-2 : 
Y. B. 19 H. VI. 33, pi. 68. 


(^) Mead v. Edwards (1864) 17 
C. B. N. S. 245, 34 L. J. 0. P. 31 ; 
and SCO Milkn v. Fawdry^ Latch, 
119. 

(r) As a monkey : JSfayY. Murdett 
(1846) 9 Q. B. 101, and 1 Hale, 

P. 0. 430, there cited. An cleidiant 
is a dangerous animal in England : 
Filburn v. Aquarium Co. (1890) 25 

Q. B. Div. 268, 69 L. J. Q. B. 
471. 
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common form of pleading r«an in the case of dogs, (jr other- 
wise vicious ; hut when suchlproof is supplied, the duty is 
absolute as in the former case. It is enougJi to show that 
the animal has on foregoing occasions manifested a savage 
.disposition, whether with tbs actual result of doing mis- 
chief on any of those occasions ot not(.s').^ But the ne- 
cessity of jsroving the as it used to be called from 

the language of pleadii^gs, is often a greater burden on the 
plaintifE than that of proving negligence would be ; and as 
regards injury to cattle or sheep has been done away with 
by statute. And tlie oponpicA’ of the place wlfere a dog is 
kept is presumed for this purpose to b'e the owner of the 
dog {t). 

The word cattle ’’ includes horses (/«) and perhaps 
pigs (ff). 


The risk incident to dealing ^with fire, fire-arms, explo- 
sive or highly inflammable matters, corrosive or otherwise 
dangerous or noxious fluids, and (it is apj)roliendod) 
poisons, is accounted by the common law among tlioso 
which subject the actor to strict responsibility. Some- 
times the term consi^ramate care is usfed to describe 
the amount of caution required : but it is doubtful 
whether even this be sti’ong ejioijgh. A-t least, wo do 
not know of afiy English case of this kind (not falling 
under some recognized head of exception) whore unsuc- 


(.v) Worth V. GilUnff (1860) L, R. 
2 0. P. 1. As to wluit is sufficient 
notice to tlio defendant through his 
servants, Baldwin v. Casclla (1872) 
L. R. 7 Ex. 325, 41 L. J. Ex. 167 ; 
Applehee v. Percy (1874) L. R. 9 
C. P. 647, 43 L. J. C. P. 365. 

{t) 28 & 29 Viet. c. 60 (a.d. 
1865). There is a similar Act for 
Scotland, 26 & 27 Viet. c. 100. 
See Campholl on Negligence, 2nd 


cd.^>p. 53 —55. Further protection 
against mischievous or inasterlcss 
dogs is given hy 34 & 35 Viet. c. 
56, a statute of public police regu- 
lations outside tj«f scopt) of this 
work. / 

(/^ H^riyit v. Pearson (1860) D. 
B> 4 Q. B. 582. 

(v) Child V. Hearn (1874) L. R. 
9 Ex. 176, 43 L. J. Ex. 100 (on a 
different Act). 


Fire, firo- 
arnis, &c. 
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cossful f diligence on^ the defendant’s part was held to 
exonerate him. 


Duty of As to fire, we find it in the fifteenth century ^stated to 
keeping lu custom of the realm (which is the same thing as the 

common law), that evcfy man must safely keep his own fire 
so that no damage in anywise happen to his neighbour (;*•). 
In declaring on this custom, how<ever, the averment was 
‘‘ ignem suum tam nogligenfer custodivit : ” and it does not 
ai)poar whether the allegation*' of negligence was travers- 
able or not (/y). Wo shall sGe that later authofsSes have 
adoplcMl the stricter view. ^ 


Tiio common law rule applied to a fire made out of 
doors (for burning weeds or the like) as well as to fire in a 
dwelling-house (c). Here too it -looks as if negligence was 
the gist of the action, which is described (in iJOrd Ray- 
mond’s report) as ‘‘ casa groTinded upon the common 
custom of the realm for ncgli{j^ently ke<eping his fire.” 

if the fire were carried by shdden tempest it would 
be excusable as the act of dod. Liability for domestic 
fires has been dealt ^Avith by statute, and a man is not 
now answerable for damage done ^ by a' fire which began 
in his house or on his land by acoiderit and without negli- 
gence (^f). " 


(.0 Y. B. 2 lien. IV. 18, pi. 5. 
This m:iy bo fouiiclcd on ancient 
Germanic custom : cp. LI. Lanjjob. 
cc. 147, 148 (a.d. G43), where a man 
who carries firo more than nine feet 
from the hearth is said to do so at 
his peril. . 

(y) Black stone jii. 431) seems to 
assume nogligeuco as a condition 
of liability. 

(;:) 'Tubrrri I or Tt(hcrvU!c\. Stamp, 
1 Sulk. 13, s. c. 1 Ld. Raym. 264. 


(ff) 14 Geo. ITT. c. 78, 8. 86, as 
iiitci’protecl in KiUilcr v. Phippard 
(1847) U Q. B. 347, 17 L. J. Q. B. 
89. There was an earlier statute 
of Anne to a like effect ; 1 Blackst. 
Comm. 431 ; and see per Cur. in 
FUlitcr V. Phippard. It Avould' 
seem that even at common law the 
defendant would not be liable 
unless ho knowingly lighted or 
kept some fire to begin with ; for 
otherwise how could it bo described 
ns iffnis smts ? 
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Tfee use of fire for non-domestic ^purposes, if '^o may 
coin the phrase, remains a ground of the strictest respon- 
sibility. 


Decisions of oiu* own tii;^e liavo settled that one who 
brings fire into dangerous proximity to his neighbour’s 
property, in sucli ways as by running locomotive engines 
on a railway witliout express statutory authority for their 
use (/>), or bringing a traction engine on a highway (tj), 
does so at his peril. And ^ oonj||>any authorized by statute 
to run a^oam-engine on a Ji^hway still does at its peril 
as regards the safe eoiuJition of the 

It seems permissible to entertain some doubt as tc^ the 
historical foundation of this doctrine, and in the modern 
practice of the United States it has not found acceptance (c). 
In Now^Tork it has, after careful discussion, been ex- 
pressly disallowed (/’) . 


(i)) Jones Y. Fcsthimj Jt. Co. (1868) 
L. R. 3 Q.JB. 733, S? L. J. Q.B. 
214. Hero diligom^e was proved, 
but the comi)any held nevertheless 
liable. The rule was exju-essly 
stated to bo an application of the 
wider principle of * JtylmMs v. 
Fletcher ; see per Blackbuwi J. at 
p. 736. • 

(c) I'owell V. i''«?^(1.880) 5 Q. B. 
Div. S97, 49 L. J. Q. B. 428. TUo 
use of traction engines on high- 
ways is regulated by statute, but 
not authorized in the sense of 
diminishing the owner’s liability 
for nuisance or otherwise ; see the 
sections of the Locomotive Acts, 
1861 and 1865, in the judgment of 
Mcllor J. at p. 598. The dictum 
of brain well L. J. at p. 601, that 
Vimjhan v. Taff Fate li. Co. (I860) 
Ex. Ch. 5 H. *& N. 679, 29 L. J. 
Ex. 247, 11.439, above, was wrongly 
decided, is extra-judicial. That 


case was not only itself decided by 
a Court of co-ordinate authority, 
but has been approved in the JIouso 
of Lords ; llammcrsniUh R. Co. v. 
Fraud (1869) L. R. 4 H. L. at p. 
202 ; aifd see th (4 opinion of Black- 
burn J. at p. 197. 

{(V) Fadh'r v. Honih StaJFordshire^ 
^c. Tramways Co. (1889) 23 Q. B. 
l)iv. 1 . 7 , «38*L. J. Q. B. 421 (car 
ran off line through a doh'^it iu 
the points : the line did not belong 
to the defendant company, who 
hg^ running powers over it). 

(e) It appears to bo hold every- 
where tliat unless Hie original act 
is in itself unlawful, the gist of 
the action is ncgXgonciO ; see Cooley 
oil Torts, i)89 — A)91. 

(y*) Lo,.oi \ . liuclmnan (1873) 51 
N. Y. 176 ; the owner of a steam- 
boiler was held not liable, inde- 
pendently of negligence, f<jr an 
explosion which threw it into the 
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r 

Loarfod fire-arms are regarded as highly dangerous 
things, and persons dealing with them are answerable for 
damage done by their explosion, oven if they have used 
apparently sufficient precaution. A man sent his maid- 
servant to fetch a flint-lock gun which was kept loaded,’ 
with a message to the master of the house to take out the 
priming first. This was done, and tlie gun delivered to 
the girl ; she loitered on?'* hci\ eiTahd, and (thinking, pre- 
sumably, that tlie gun would not go off) pointed it in 
sport at a child, and drolV the trigger. The gug^went off 
and the child was seriously woifnded. The owner was 
held liable, although he had used care, perhaps as much 
care as would commonly bo thought enough. “ It was 
incumbent on him who, by charging the gun, had made it 
capable of doing mischief, to render it. safe and innoxious. 
This might have been done by the discharge or drawing of 
the contents. The gun ought to liave been so left as to be 
out of all reach of doing harm^’(^). This aivounts to 
saying that in dealing with a dangerous intii,iument of this 
kind the only caution that will bo hold adequate in point 
of law is to .abolish its dangerous character altogether. 
Observe that the intervening negligence of the servant 
(which could hardly by any ingenuii}-* have been imputed 
to her master as being in the course of Ler employment) 
was no defence. Experience unhappily shows that if 
loaded fire-arms are loft within the reach of children or 
fools, no consequence is more natiu’al or probable than that 


plaiiitiJT’s buildings. For tlio pre- 
vious author as to fire, uni- 
formly liolding tiiat in order to 
succeed the phiinfiff must prove 
negligence, sec at jip. 487-8. V^y- 
Imuh V. ^U'tchcr is disapproved as 
being hi coufliot Avith the current 
of Aiiierican authority. 


{q) Dixon V. DcU (1816) 5 M. & 
S. 198, and in Bigolow L. C. 568. It 
might have been said that sending 
an incompetent person to fetch a 
loaded gun was evidence of negli- 
gence (soo the first count of the 
declaration) ; but that is not the 
ground taken by the Court (Lord 
Ellenborough 0. J. and Bayley J.). 
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som# such person ■will discharge them to the injury of 
himself or others. 


On a lite principle it is held that people sending goods Explosives 
of an explosive or dangerous nature to be carried are da«f?eroa!j 
bound to give reasonable notice of tlieir natu^'o, and, if 
they do not, arc liable for resulting damage* So it was 
held where nitric acid was sent to a carrier without warn- 
ing, and the carrier’s servant, handling it as ho would 
handle a vessel of any liariiloss Tluid, was injured by its 
escape The same 3»ule lAs been applied* in British 
India to the case of an explosive mixture being sent for 
carriage by railway without warning of its character, and 
exploding in the railway company’s Olbco, where it Avas 
being liandled along^with t)ther goods (?) ; and it has boon 
held in a similar case in Massachusetts that the consignor’s 
liability is none the less becausef the danger of the trans- 
port, and ^ the damage actually resulting, have been in- 
creased by anotli(?r consignor independently sending oihor 
dangerous goods by the same conveyance (/i). 


Gas (the ordinaiy illufuinating coal-gas) is not of itself, Gas 
perhaps, a dangerous iihiiig, but with atmospheric air forms 
a highly dangejous explosive liixturu, and also inakes 
the mixed atmosphere incapable of supporting life (/). 


(/^) Fnrrant v. Barms (1862) 11 
0. B. N. S. 553, 31 L. J. 0. P. 
137. The duty seems to be ante- 
cedent, not incident, to tho contract 
of carriage. 

(t) Lycll V. Ganga JDa%, I. L. R. 
1 All. 60. 

(A) Boston ^ Albany 11, B. Co, 
V. Shanly (1871) 107 Mass. 568; 
(“dualin,” a nitro-glycerino com- 
pound, and exploders, had been 


• ^ ^ 

ordqpod by one customer of two 
separate makers, and by them 
separately consigned to the rail- 
way company witlioij^jU>lu*'0 of 
tlieir character : on demurrer 

tliat both mai,uiacturcrs were 
right’y sued® in one ;*ction by tho 
co«ii)any). 

(t) Sce*SW^/iv. Boston Gas Light 
Co.y 129 Mass. 318. 
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Porsoni undertaking* to deal with it are therefore h^und, 
at all events, to use all reasonable diligence to prevent an 
escape which may have such results. A gas-fitter left an 
imperfectly connected tube in the pla’ce where he was 
working under a contract with the occupier ; a third persoA, 
a servant of ^Ihat occupier, entering the room with a light 
in fulfilment of his ordinary duties, was hurt by an explo- 
sion due to the escape offgas from^he tube so loft ; the gas- 
fitter was held liable as for a'^ misfeasance independent of 
contract ’’ {m). 

Poisons can do “as much* mischief as loaded fire-arms- or 
explosives, though the danger and the appropriate precau- 
tions are dilferent. 

A wholesale druggist in New York purported to sell 
extract of dandelion to a retail druggist. The thing 
delivered was in truth extract of belladonna, which by the 
negligence of the wholesale dealer’s assistant had been 
wrongly labelled. By the retail druggist this Struct was 
sold to a country j)ractitionerJ and by him to a customer, 
who took it as and for extract of dandelion, and thereby 
was made seriously ill. The Court of Appeals held the 
wholesale dealer liable to the consumer. “ The defendant 
was a dealer in poisonous drugs .... The death or great 
bodily harm of some person was the natural and almost 
inevitable consequence of the sale of belladonna by means 
of the false label.” And* the existence of a contract 
between the defend*ant and the immediate purchaser from 
him coxild make no. difference, as its non-existence would 
have maae AxOne. “ The plaintiff’s injury and their remedy 
would have s+ood on the same judnciplo, if the defendant 
had given the belladonna to Dr. Poord” ^the country 

{ill) Parri/ v. Smith (1879) 4 C. (Lopes J.). Kej^Iigcncc was found 
P. D. 325, 48 L. J. C. P. 731 as a fact. 
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praititioner) “without price, or if he*liacl put it in this shop 
without his knowledge, under circumstances wliicli would 
probably have led to its sale ” — or administration without 
sale — “ on the faith of the label ” (jt). This case has been 
thought in England to go too far ; but it is hard to see in 
what respect it goes farther than Diiro?i v. So far as 

the cases are dissimilar, the damage would seem to be not 
more but less remote. .If one sends belladonna into the 
world labelled as dandelion *(the two extracts being other- 
wise distinguishable only b^” nn\ute examination), it is a 
more tliah* probable congequeiSee that some onif will take it 
as and for dandelion and be ,the worle for it : and this 
without any action on the part of others necessaril}'^ in- 
volving want of due care (o). 

It can hardly be said* that a wrongly labelled poison, 
whose true character is not discoverable by any ordinary 
examination such as a careful -purchaser could or would 
make, is in itself less dangerous than a loaded gun. The 
event, incTeed,^^^ows the contrary. 


Nevertheless difficulties are felt in England about Difficulties 
admitting this application of a principle w^iich in other England: 
directions is both more widely and more strictly applied in v. 
this country than in'the United .Stales (/i). In 1869 the 
Court of ExchoT][ucr made a rather hesitating stop towards • 
it, putting their judgment partly on tlio ground that the 
dispenser of the mischievous (&ug (in this case a hair wa^li) 
knew that it was intended to be* used by the very person 
whom it in fact injured ((/). The cause of action seems to 


(n) Thomas v. Winchester (1852) 
C) N. Y. 397, Bigelow L. C. G02. 

(o) Tho jury found that there 
was not any negligence on tho 
part of the intermediate dealers ; 
the Cojiirt, however, were of opinion 
that this was immaterial. 


( p) See per BroM, Jfcaven 

V. Fender (1883) 11 Q. B. Div. at 
p. 514, in .'i«judgme^ which itself 
ei^eavours to lay down u much 
wider rule. 

(q) George v. SJeivington (1869) 
L. B. 5 Ex. 1, 38L. J. Ex. 8. 


P. 


G G 
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litave Ldcii treated as in the nature of deceit, and Thon^'is v. 
Wincheater docs not seem to have been known either to 
counsel or to the Court. In the line actually taken one 
sees the tendency to assume that the ground of. liability, 
if any, must be either warranty or fraud. But this is 
erroneous,^ ai^ the judgment in Thomas Winclmter care- 
fully and clearly shows. Whether that case was well 
decided appears to be jierfoctly open question for our 
courts (r). In the present writer's opinion it is good law, 
and ought to be followc^l'. Oortainly it comes within the 
language df Parke B. in Longmekl y. Holliday (s)^ which 
does not deny legal responsibility ‘‘ when any one delivers 
to ’another without notice an instrument in its nature 
dangerous under particular circumstances, as a loaded gun 
which he himself has loaded, and that other person to whom 
it is delivered is injured thereby ; or if he places it in a 
situation easily accessibk to a tliird person who sustains 
damage from it." In tliat ease the defesidant had sold a 
dangerous thing, namely an Hi-made lam]^ fyhich exploded 
in use, but it was found as a fact that he sold it in good 
faith, and it was not found that there was any negligence 
on his part. As lamps are not in their nature explosive, it 
was quite rightly held that on these facts the defendant 
could be liable only ex contractu^ and therefore not to any 
person who could not sue on his contract or on a warranty 
therein expressed or implied. 


(r) Dixon v. Bell (1816) 5 M. & 
S. 198, Bigolow L. C. 568 {supra, 
1 ). 446)', been diwipproved 
that we know of, but has not been 
so actively followed that the pourt 
of Appeal need bo precluded f^om 
free discussion of tho principle 
involved. In Lauyt idge v. Jxvy 
(1837) 2 M. & W. at p. 630, the 


Court was somewhat astute to 
avoid discussing that principle, and 
declined to commit itself. Dixon 
V. Bell is cited by Parke B. as a 
strong case, and apparently with 
hesitating acceptance, in Longnmd 
V. Holliday (1861) 6 Ex. 761, 20 
L. J. Ex. 430. 

(s) 20 L. J. Ex. at p. 433. 
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We now come to the duties imposed by laV on the Duties of 
occupiers of buildings, or pfersons^ having the control of of blaitu 
other structures intended for human use and occupation, 
in respect of the safe condition of the building or structure, of safe 
-Under this head there are distinctions to be noted both as ' 

to the extent of the duty, and as to the peiwons to whom 
it is owed. 


The duty is founded not on ownership, but on x^ossession, Extent of 
in other words, on the structuro«being maintained under 
tjbe control and for tlie purposes of the person held 
answerable. It goes beyond the common doctrine of re- 
sponsibility for servants, for the occui>ier cannot discharge 
himself by employing an independent contractor for the 
maintenance and repair cTf the structure, however careful 
he may oe in tlie choice of that contractor. Thus the 
duty is described as being impersonal rather than x^orsonal. 

Personal ^di!iger?o on the part of the ocoujiier and liis 
servants is imci^terial. The structure has to be in a reason- 
ably safe condition, so far as the exercise of roasoiiablo 
care and skill can make it so {t). To that extent there is 
a limited duty of insur£tiicG, as one may call it, though not 
a strict duty of insuRaiice such as exists in the classes of 
cases governed ^y lii/knds v, Fletcher. 


The separation of this rule "from the ordinary law of Modoni 
negligence, which is inadequate ig account for it, has been thc^ftcttlod 
the work of quite recent times. As lately as 1804 {k) the 


(^) Per Montague Smitli J. in 
Ex. Ch., Francis v. Cockrell (1870) 
Ex. Ch. L. R. 5 Q. B. 601, 513, 

39 L. J. Q. B. 291. Other cases 
well showing this point are Fickard 
V. Smith, 10 C. B. N. S. 470 ; John 
V. Facon (1870) L. R. 5 C. P. 437, 

G G 


39 L. J. C. P. 3C5. 

(«) Sullivan v- IVaters, 14 Ir. 0. 
L. R. 460.* Seo, however, Quar~ 
m%n V. Burnett (1810) 6 M. & W. 
at p. 510, where there is a sugges- 
tion of the modem rule. 

2 
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Indermaur 
V. Lames. 


Lord CTnief Baron Bigot (o| Ireland), in a very caffeful 
judgment, confessed fJ^e difficulty of discovering any 
general rule at all. Tvsro years later a judgment of the 
Court of Common Pleas, delivered by Willes J., and con- 
firmed by the Exchequer Chamber, gave us an exposition 
which has .sin-ce been regarded on both sides of the Atlantic 
as a leading authority (^*). The plaintiff was a journey- 
man gas-fitter, employed- to examine and test some new 
burners which had boon supplied by his employer for use 
in the defendant’s suga'^refinbry. While on an upper 
floor of the building, he Ml through an unfehoed shaft 
which was used in working^hours for raising and lowering 
sugar. It was found as a fact that there was no want of 
reasonable care on the plaintiff’s part, which amounts to 
saying that even to a careful person noj) abeady acquainted 
witli the building the danger was an unexpected and con- 
cealed one. The Court held that on the admitted facts 
the plaintiff was in the building as “ aqiorson on lawful 
business, in the course of fulfilling a cp^^ract in which 
both the plaintiff and the defendant had an interest, and 
not upon bare permission.” They therefore had to deal 
with tlie general question of law as to the duty of the 
occupier of a building with reference to persons resort- 
ing thereto in tlie course ”of business, upo;n his invitation 
express or implied. The common case is that of a cus- 
tomer in a shop : but it is obvious that this is only one of 
a class 

The class to which the customer belongs includes per- 
sons wlxq^go not as mere volunteers, or licensees, or guests, 
or servants, or persons whose emifioyment is such that 
danger may hh ccnsidei^ed as bargained for, but who go 

(x) Indermaur v. Lames (1866) 181, constantly cited in later cases, 

L. n. 1 0. P. 274, 35 L. J. C. P. and reprinted in Bigelow L. 0. 

181, 2 0. P. 311, 36 L. J. C. P. 
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upoto business which concerns the occupier, and mpon his 
invitation, express or implied. 

And, with respect to such a visitor at least, wo cohsider 
it settled law, that ho, using reasonable care on his part 
•for his own safety, is entitled to expect that the occupier 
shall on his part use reasonable c^re to prevent damage 
from unusual danger, which ho knows or ought to know ; 
and that, where there k evidenc^^ of neglect, the question 
whether such reasonable care has been taken, by notice, 
lighting, guarding or oth^rwist^ and whether there was 
contributory negligonceiin thG sufCorer, must lo& determined 
by a jury as a matter of fact” {tj). 

The Court goes on to admit that “there was no absolute 
duty to prevent danger, but only a duty to make the place 
as little dangerous ^as such a place would reasonably be, 
having logard to the contrivances necessarily used in 
carrying on the business.” On the facts they held that 
“ there was evidence for the jury that the j)laintiff was in 
the place by t\?e tacit invitation of the defendant, ppon 
business in which he was concerned; that there was by 
reason of the shaft unusual danger,«known to the defen- 
dant ; and that the plaintiff sustained damage by reason 
of that danger, and^of the neglect of the defendant and 
his servants to use reasonably silfficlent iheans to avert or 
warn him of it.” The judgment in the Exchequer Cham- 
ber (z) is little more than a simple affirmation of this. 

It is hardly needful to add that a customer, or other PeMons 
person entitled to the like measure of care, is protected gafety.*^ ^ 
not only while he is actually doing his business, but while 

he is entering and leaving (a). And tjio amount of care 

«■ 

• 

(y) L. R. 1 0. P. at p. 288. 1 E. B. & E. 168, 27 L. J. Q. B. 

(z) L. R. 2 0. P. 311. 315, treated as a very plain case, 

(a) Chapman v. Rothwell (1858) whore a trap-door was left open in 
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required is so carefully indicated by Willes J. that Kttle 
remains to be said on^that Score. The recent cases are 
important chiefly as showing in respect of what kinds of 
property the duty exists, and what persons have the same 
rights as a customer. In both directions the law seems* 
to have become, on the 'whole, more stringent in the present 
generation. With regard to the person, one acquires this 
right to safety by being upon the spot, or engaged in work 
on or about the property whose condition is in question, in 
the course of any business in which the occupier has an 
interest. It is not necessafy thaA there should be any 
dii'ect or apparent benefit '^to the occupier from the par- 
ticular transaction {b). Where gangways for access to 
ships in a dock wore provided by the dock company, the 
company has been held answertfble fqr their safe condi- 
tion to a person having lawful business on board one of 
tlio sliips ; for the providiilg of access for all such persons 
is j)art of a dock-owner^s buSin^s ; they* are paid for it 
by the owners of the ships on behalf of “;’ho use it (c). 
A workman was employed under contract with a ship- 
owner to paint his ship lying in a dry dock, and the 
dock-owner provided a staging fof the workmen’s use ; a 
rope by which the staging was supported, not being of 
proper strength, troke'ancl let down the staging, and the 
man fell into the dock and was hurt ; the dock-owner 
was held liable to him (d), , It was contended that the 
staging had been delivered into the control of the ship- 
owner, and became as it were part of the ship ; but this 


tlie floor of a passage leading to 
the defendant’s offijjc. 

(6) See Hohres v. E, R,*Co, 
(1869-71) L. R. 4 Ex. 254, in Eaf. 
Ch. L. R. 6 Ex. 123, 40 L. J. Ex. 
121 ; Whiter. France (1877) 2 0. P. 
E. 308, 46 L. J. C. P. 823. 


(<?) Smith V. London ^ St. Katha-- 
rine Docks Co. (1868) L. R. 3 0. P. 
326, 37 L. J. 0. P. 217 (Bovill 0. J. 
and Bjles J., dub. Keating J.). 

{d) Keaven v. Fender (1883) 11 
Q. B. Div. 503, 62 L. J. Q. B. 702. 
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was held no reason for discharging the dock-owner from 
responsibility for the condition of the staging as it was 
delivered. Persons doing work on ships in the* dock 
“ must bo considered as invited by the dock-owner to use 
the dock and all appliances provided by the dock-owner 
as incident to the use of the dock ” (e). 

The possession of any structure to which human beings Duty in 
are intended to commit themselves or their property, 
animate or inanimate, entails tVs duty on the occupier, 
or rather controller. It extends to gangways or staging 
in a dock, as we have just seen ; to a temporary stand put 
up for seeing a race or the like (/) ; to carriages ’tra- 
velling on a railway or road (//), or in which goods are 
despatched (//) ; to ships (i) ; to wharves, in respect of the 
safety of the frontage for ships moored at or approaching 
the wharf (j) ; and to market-places (It), 

In the^ case of a wharfinger he is bound to use reason- 

‘*'1 • 

(<?) Per Cotton and Bowen L. JJ. that the duty extends to the acts of 
at !>. 516. The judg’meut of Brett contractors as well as servants. 

M. R. attempts to lay down a wider (^r) loulkcs Yi, Metrop. Lintnct 
princiido with whicJi the Lords li. Co. (1880) 6 0. P. Div. 157, 49 
Justices did not agree. See p. 384 L. J. C. P, 3G1 ; JMoffatlY. Bateman 
above. It must be taken as a fact, (1809) Jj. R.^3 P. 0. 115. 
though it is not clearly stated, (h) Elliott v. Hall (1885) 15 Q. 
that the defective condition of tho B. D. 316, 54 L. J. Q. B. 618. 
rope might have been discovered Tho seller of coals sent them to 
by reasonably careful examination the buyer in a tinick with a dan- 
wheu the staging was put up. gejously loose trap-door in it, and 

(/) Francis Y. CbcteW (1870) Ex. the buyer’s servant in the course 
Ch. L. R. 6 Q. B. 184, 501, 39 of unloading tho truck fell through 
li. J. Q. B. 113, 291. The plain- and was hurt, , 

tiff had paid money for admission, (/) Jiaijn v, CulUford (1879) 4 
therefore there was a duty ex co7h- C. P. Div. 182, 48 L. J. C. P. 372. • 

tractUi but the judgments in tho {J) The Moorcock* (1889) 14 P. 

Ex. Ch., see especially per Martin IKv. 64, 58 L. J. P. 73. 

B., also affirm a duty independent (/') Lax v. Corporation of I>ar~ 

of contract. This is ono of the linffton (1879) 5 Ex. Div. 28, 49 

most explicit authorities showing L. J. Ex. 106. 
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able carp to ascertain* whether the bed of the harboin^ or 
river adjacent is in a safe condition to be used by a vesse 
comiifg to discharge at his wharf at reasonable times, 
having regard to the conditions of tide, tlie ship’s, draught 
of water, and the like. But this duty exists only so far as • 
the river bed in the wharfinger’s possession or control (/). 
For although the state of the ground be not within his 
control, it is a matter more ascertainable by him than by 
the shipowner. 

A railway passenger n^ing one company’s train with 
a ticket issued by another company, under an arrcingement 
made between the ‘companies for their common benefit is 
entitled, whether or not he can be said to have contracted 
with the first-mentioned company, to reasonably safe pro- 
vision for his conveyance, not only as regards the construc- 
tion of the carriage itself, but as regards its fitiiess and 
safety in relation to other* appliances (as the platform of 
a station) in connexion with Avhich it is .intended to be 
usod[w/.). AVliero goods are lawfully shipnpd with the 
shipowner’s consent, it is the * shipowner’s duty (even if 
he is not bound to the owner by any contract) not to let 
other cargo which will damage thein be i^towed in contact 
with them (w). Owners of a cattle-Xnarket are bound to 
leave the market-place* in "a reasonably safe condition for 
the cattle of persons who come to the market and pay toll 
for its use (o). 


(0 The Calliope, »91, A. C. 

60 L. J. P. 28, reversing the deci- 
sion of the C. A., 14 P. Div. 138, 
68 L. J. P. 76, on a different view 
of the facts. The reasons given in 
The Moorcock, note (j) abure, sc^^ 
to be to some extent qualified bje 
this, though the decision itself is 
approved by Lord Watson, ’91, 
A. C. at p. 22. 


(w) Foulkea v. Metrop, District 
M, Co. (1880) 6 0. P. Div. 167, 49 
L. J. 0. P. 361. 

(w) H.ayn v. Culliford (1879) 4 0. 
P. Div. 182, 48 L. J. C. P. 372. 

(o) Lax V. Corporation of Dar^ 
lingion (1879) 6 Ex. Div. 28, 49 
L. J. Ex. 105 (the plaintiff’s cow 
was killed by a spiked fence round 
a statue in the market place). A 
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la the various applications^we have mentioned, the duty 
does not extend to defects incapable of being discovered 
by the exercise of reasonable care, such as latent flaws in 
metal (p) ; though it does extend to all such as care and 
skill (not merely care and skill on the part of the defen- 
dant) can guard against (</). 

Again, when the builder of a ship or carriage, or the 
maker of a machine, has delivered it out of his own pos- 
session and control to a purchaser, he is under no duty to 
persons using it as to its skfe condition, unless the thing 
was in itself of a noxious or dangerous kind, dr (it seems) 
unless he had actual knowledge* of its being in such a state 
as vould amount to a concealed danger to persons using it 
in ^n ordinary manner and with ordinary care (r). 


1 

Liability under the rule in Indmnaur v. Dames {s) may 
be avoided not only by showing contributory negligence 
in the plaintiff, Jbut by showing that the risk was as well 
known to' hi'vi.. as to the defendant, and that with feiuch 


good siiniraary of the law, as far 
as it goes, is given in the argu- 
ment of Cave J. (then Q.C ) for 
tho plaintiff at p, 31. Th<\ ques- 
tion of the danger hein^ obvious 
was considered not open on the 
appeal ; if it had been, qu, as to 
the result, per Bramwell L. J. It 
has been held in Minnesota (1889) 
that t^^e owner of a building fre- 
quented by the public is bound not 
to allow a man of known dangerous 
temper to be employed about the 
building: Dean v. Si. Taul Union 
Depot (7o., 20 Am. Law Reg. 22. 

(p) Deadhead v. Midland D. Co. 
(1869) Ex. Ch. L. R. 4 Q. B. 379 ; 
a ca.se of contract between carrier 
and passenger, but tho principle 
is the same, and indeed tho duty 


may be put on either ground, see 
Hyman t. Nye (J881) 6 Q. B. D, 
685, 689, per Lindley J. This does 
not however qualify the law a.s to 
the seller’s implied warranty on the 
sale of a chattel for a specific pur- 
pose ; there tho warranty is abso- 
lute that tho cliattcl is reasonably 
,fit for that purpose, and there is 
no ^exception of latent defects : 
Dandall v. Newson (1877) 2 Q. B. 
Div. 102, 46 L. J. Q. B. 257. 

{q) Hyman v. Nye (1881) B. 
D. at p. 687. 

(r) Winterbotiom v. Wnght^ 10 
M. & W. CoVia v. SeUen 

(I«68) L. R. 3 0. P. 495, 37 L. J. 
C. r. 233 ; Loeee Y,.Clutey 51 N. Y. 
494. 

(«) P. 452, above. 


Limits of 
tho duty. 


Volenti non 
fit iniuria. 



458 


DUTIES OF INSUKINft SAFETY. 


knowledge he voluntarily closed himself to it (t) f hut 
this -will not excuse ^he breach of a positive statutory 

duty'(M)- 

• 

Duty Occupiers of fixed propefty are under a like duty 

paaecrs- towards ppri^ns passing or being on adjacent land by 
tlieir invitation in the sense above mentioned, or in the 
exercise of an independeiit right. » 

In Barnes v. Ward (aj, tlie defendant, a builder, had 
loft the area of an unfii^Ished* house open and unfenoed. 
A person Itlwfully walkin grafter .dark along ^he public 
path on which the house 4abutted fell into the area and 
was^ killed. An action was brought under Lord Camp- 
boll’s Act, and the case was twice argued ; the main point 
for the defence being that the defendant had only dug a 
hole in his own land, as ho lawfully might, and was not 
under any duty to fence or guard it, as it did not interfere 
with the use of the right of way. The Court held there 
was ^ good cause of action, the ex6avati9n being so close 
to the public way as to make it unsafe to persons using it 
with ordinary care. .The making of such an excavation 
amounts to a public nuisance “ even though the danger 
consists in the risk of accidentally^ deviating from the 
road.’’ Lately it has^beto held that one who bylawful 
authority diverts a public path is bound to provide reason- 
able means to warn and protect travellers against going 
astray at the point of diversion (y). 

(^) Thomas v. Quart&rmaine, 18 class, but (as the facts were found) 
Q. B. lUy.,685, 56 L. J. Q. B. 340. of negligonco in conducting a 
(u) Dicta of L. JJ, ibid,f and specific operation. 

• Jiaddeley V . Earl Granville (.r) 9 C. B. 392, 19 L. J. C. P. 

Q. B. D. 423, J&6 l5. J.*Q. B. Wl. 19S (1850); op. D. 9. 2, ad leg. 

See further Yarmouth v. France, iC. Aquil. 28. 

647, and p. 153, above. Smith v. (y) Hurst v. Taylor (1885) 14 

Baker, ’91, A. C. 325, GO L. J. Q. B. D. 918, 54 L. J. Q. B. 310 ; 

Q. B. 683, was a case not of this defendants, railway contractors, 
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Ilk Corhj V. Sill (z) the plaintiff was a person using a 
private way with the consent of the owners and occupiers. 

The defendant had the like consent, as he alleged, to put 
slates and other materials on the road. No light or other 
safeguard or warning was prbvided. The plaintiff’s horse, 
being driven on the road after dark, ran into the heap 
of materials and was injured. It was hold immaterial 
whether the defendant was acting under licence from the 
owners or not. If not, ho was a mere trespasser ; but the 
owners themselves could not ha^f) justified putting a con- 
cealed andMangerous obstruction in the way of persons to 
whom they had held out the road as a means of access (^/). 

Here the plaintiff was (it seems) {h) only a licensee, but 
while the licence was in force he was entitled not to have 
the condition of the way so altered as to set a trap for liim. 

The case;* therefore, marks exactly the point in which a 
licensee’s condition is bettor thair a trespasser’s. 

Where ’damc‘-ge is done by the falling of objects into Prcsump- 

a highway from a building, the modern rule is that the uegl°4iico 

accident, in the absence of explanation, is of itself evidence 

^ • bqmtur), 

of negligence. In other words, the burden of proof is on 

the occupier of the b»iilding. If he cannot show that the 

accident was due to some cause* co&sisteht with the due 

repair and careful management of the structure, he is 

had (within the statutory powers) (Ma^s.) 368, and Bigelow L. C. 
diverted a footpath to make the 660. 

line, but did not fence off the old {b) The language of the judg- 
direction of the path ; plaintiff, meuts leaves it not quit^^« clear 
walking after dark, followed the whether the continued permission 
old direction, got on the railway, to use the road for access to a public 
and fell over a bridge. building (tile Aanirell Lunatic 

(s) 4 C. B. N. S. 656, 27 L. J. A^JJrlum) did not amount to an 
0. P. 318 (1858). ‘‘invitation” in the special sense 

{a) Cp. Sweemj v. Old Colony % of this class of cases. 

Newport R. It. Co. (1866) 10 AUen 
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liable. * The authorities, though not numerous, are sufS- 
oient to establish the ryile, one of them being the decision 
of a Court of appeal. In Bi/rne v. Boaclle (e) a barrel of 
flour fell from a window in the defendant’s warehouse 
ill liverpool, and knocked down the plaintiff, who was- 
lawfully passing in tlie public street. There was no 
evidence to show how or by whom the barrel was being 
handled. The Court said this was* enough to raise against 
the defendant a presumption of negligence which it was 
for him to rebut; “ It 4 the duty of persons who keep 
barrels in a warehouse to * take care that they do not 
roll out. ... A barrel could not roll out of a warehouse 
without some negligence, and to say that a plaintiff who 
is injured by it must call witnesses from the warehouse 
to prove negligence seems to me^prepostorous. So in the 
building or ropairiog a house, or putting pots on the 
chimneys, if a person pafesing along the road is injured 
by something falling upon him, I thi«k the accident 
alone would be pnma facie evidence of ;npgligenco” [d). 
This was followed, perhaps extended, in Kearney v. 
London, Brighton and- South Coast liailicay Co. (e). There 
as the plaintiff was passing along* a highway spanned by 
a railway bridge, a brick fell out of ane of the piers of the 
bridge and struck and' injured him. A train had passed 
immediately before. There was not any evidence as to 
the condition of the bridge and brickwork, except that 
after the accident other, bricks were found to have fallen 
out. The Court held tho maxim “ res ipsa loquitur ” to 
be applicable. “ The defendants were under the common 
law liability to keep the bridge in safe condition for the 

. ' *! 

(c) 2 H. & C. 722, 33 Ii. J. E.;. 0. 696, 34 L. J. Ex. 220, p, 393, 

13, andin Bigelow L. C. 678 (1863). al>ove. 

(d) Per Pollock C. B. Cp. Scott (e) Ex. Oh. L. B. 6 Q. B. 769, 

V. Zondon Sock Co. (1866) 3 H. & 40 L. J. Q. B. 285 (1871). 
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puHio using the highway to pass under it ; ” and when 
‘‘ a brick fell out of the pier of the bridge without any 
assignable cause except the slight tibration caused* by a 
passing j;rain,” it was for the defendants to show, if they 
-could, that the event was •consistent with due diligence 
having been used to keep the bridge in safe^ repair (/). 
This decision has been followed, in the stronger case of a 
whole building falling into the street, in the State of New 
York. “ Buildings properly constructed do not fall with- 
out adequate cause’’ {g), * 

In a la\fer case {h) the occupier of a house from which a 
lamp projected over the street was held liable for damage 
done by its fall, though he had employed a competent 
person (not his servant) to put the lamp in repair : the 
fall was in fact due to the decayed condition of the 
attachment of the lamp to its bracket, which had escaped 
notice. It was the defendant’s duty to make the lamp 
reasonably safo^ the contractor failed to do that . . . . 
therefore*" th^wiefendant has not done his duty, and Ji© is 
liable to the plaintiff for the consequences” (?). In this 
case negligence on the contractor’s c part was found as a 
fact. ’ » 

Combining the principles affirmed in these authorities, 
we see that the owner of property iibutting on a highway 
is under a positive duty to keep his property from being a 
cause of danger to the public by reason of any defect either 
in structure, repair, or use and mjanagement, which reason- 
able care and skill can guard against. 

But where an accident happens in the course of doing 
on fixed property work which is proper of, itself, and not 

(/) Per Cur. L. R. 6 Q. B. at ‘v(A) Tarry v. Ashton (1876) 1 Q. 
pp. 761, 762. B. D. 314, 45 L. J. Q. B. 2G0. 

(g) Mullen v. St, John^ 57 N. Y. (i) Per Blackburn J. at p. 319, 
567, 569. 


Diatinc- 

tious. 
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Position of 
licensees. 


usually^ done by servants, and there is no proof either «that 
the work was under the occupier’s control or that the acci- 
dent was due to any defective condition of the structure 
itself with reference to its ordinary purposes, th^ occupier 
is not liable (/*). In other words, he does not answer for 
the care oj: rkill of an independent and apparently com- 
petent contractor in the doing of that which, though 
connected with the repair of a structure for whoso con- 
dition the occupier does answer, is in itself merely incident 
to the contractor’s business and under his order and 
control. 

There are cases involving principles and considerations 
very similar to these, but concerning the special duties of 
adjacent landowners or occupiers to one another rather 
than any general duty to the public or jto a class of persons. 
Wo must be content here to indicate their existence, 
though in practice the distinction is not always easy to 
maintain (/). 

t 

Thus far wo have spoken of the duties owed to persons 
who are brought within these risks of unsafe condition or 
repair by the occupier’s invitation on a matter of common 
interest, or are there in the exercise <,1 a right. We have 
'^still to note the plight of him who comes on or near 
another’s property as a “bare licensee.” Such an one 
appears to bo (with the possible exception of a mortgagee 
in possession) about the Jeast favoured in the law of men 
who are not actual wrong-doers. He must take the pro- 

(/t-) Welfare v. London ^ Brighton the plaintiff. 

B, Co, (1869) L. fR. 4 Q. (0 See Bower v. Beate (1870) I 

38 L. J. Q. B. 241 ; a decision <.n Q. B. D. 321, 45 L. J. Q. B. 446 ; 
peculiar facts, where perhaps a M(4ghe» v. Fi^rcival (1883) 8 App. 
veiy little more evidence might Ca. 443, 52 L. J. Q. B. 719 ; and 
have turned the scale in fayoor of cp. Gorham v. Gross, 126 Mass. 232, 
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perty as he finds it, and is entitled only not to be led into 
danger by ‘‘ something like fraud ” (/w) . 

Persons who by the mere gratuitous permission of 
owners or occupiers take a short cut across a waste piece 
of land(w), or pass over private bridges (o), or have the 
run of a building (p), cannot expect to find the land free 
from holes or ditches, or the bridges to bo in safe repair, 
or the passages and staivs to be commodious and free from 
dangerous places. If the occupier, while the permission 
continues, does something that creates a concealed danger 
to people ‘’availing th^mselv<®s of it, he ntay well be 
liable (^). And he would of .course be liable, not for 
failure in a special duty, but for wilful wrong, if he pur- 
posely made his property dangerous to persons using 
ordinary care, and then <t held out his permission as an 
inducement to come on it. Apart from this improbable 
case, the licensee’s rights are measured, at best, by the 
actual state of the property at the time of the licence, 

“ If I dedicate a wa^^ to the public which is full of ruts 
and holes, the public must take it as it is. If I dig a pit 
in it, I may be liable for the conseo^uences : but, if I do 
nothing, I am not” (>■)., 

The occupier of a ; yard in which machinery was in 
motion allowed certain workmen^(not emjfloyed in his own 
business) to use, for their own convenience, a path crossing 
it. This did not make it his duty to fence the machinery 
at all, or if he did so to fence it sufficiently ; though he 
might have been liable if he had put up an insecure guard 


{m) Willes J., Gautret v. Egerton 
(1807) L. R. 2 0. P. at p. 376. 

(w) Ilomsell V. Smylh (18G0) 7 
0. B. N. S. 731, 29 L. J. 0. P. 203. 

(o) Gautret v. Bgcrton (1867) L. 
R. 2 0. P. 371, 36 L. J. 0. P. 191. 


{p) Sullivan v. Waters (1864) 14 
Ir. 0. L. R. 460. 

[q\ CorOg*Y. mu (1868) 4 0. B. 
N, S. 566, 27 L. J. 0. P. 318, 
p. 459, above. 

(r) Willes J., L. R. 2 0. P. at 
p. 373. 
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Host and 
guest. 


wliieli hy the false appearance of security acted as a trap (s). 
The plaintiff, hy having pei mission to use the path, had 
not file right to find* it in any particular state of safety or 
convenience. 

f 

“ Permission involves leave and licence, hut it gives no 
rigJif. If ^ I, avail myself of permission to cross a man’s 
land I do so hy virtue of a licence, yiot of a right. It is 
an abuse of language to^call it a right : it is an excuse or 
licence, so that the party cannot he treated as a tres- 
passer ” (/). In the langijage af Continental jurisprudence, 
there is no question of cu/pa hetwren a gratuitv^us licensee 
and the licensor, as regards the safe condition of the pro- 
perty to which the licence applies. Nothing short of dolus 
will make the licensor liable {k), 

« 

Invitation is a word applied in common speech to the 
relation of host and guest. But a guest (that is, a visitor 
who does not pay for his entertainment) has not the benefit 
of the legal doctrine of invitation un the sense now before 
us. He is in point of law liothing but a licensee. The 
reason given is that he cannot have higher rights than a 
member of the household of whjch he has for the time 


(s) JBolch V. Smith (1862) 7 H. & 
N. 736, 31 L. J. Ex. 201. ’ 

{i) Martin B., 7 H. & N. at p. 
745. Batchelor v. Fortescue (1883) 
11 Q. B. Div. 474, 478, seems rather- 
to stand upon the ground that the 
plaintiff had gone out of his way 
to create the risk for himself. As 
betw''en himself and the defendant, 
ho had no title at all to he where 
he was. Cp. D. 9. 2. ad leg. Aquil. 
31, ad fin. “ oulph ah’ co exigenda 
non est, cum divinare non poturfrit 
an per cum locum aliquis transi- 
turus sit.’^ In Ivay v. Hedges (1882) 
9 Q. B. D. 80, the question was 


more the terms of the contract 
between landlord and tenant than 
of a duty imposed by law. Quaere, 
whether in that case the danger 
to which the tenant was exposed 
might not have well been held to 
be in the nature of a trap. The 
defect was a non-apparent one, 
and the landlord knew of it. 

(««) Cp. Blakermre v. Bristol and 
Fxeter It. Co. (1858) 8 E. & B. 
1035, 27 L. J. Q. B. 167, where it 
seems that the plaintiR’s intestate 
was not even a licensee ; but see 1 1 
Q. B. D. 516. 
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being become, as it were, a part (.r). All lie is entttled to 
is not to be led into a danger kno^yi to his host, and not 
known or reasonably apparent to himself. 

On the same principle, a man who offers another a seat 
in his carriage is not answerable for an accident dne to 
any defect in the carriage of which fie was not aware {?/). 

• 

It may probably be assumed that a licensor is answer- Liability 
able to the licensee for ordinary negligence (s), in the for“ordi- 
sonse that his own act or omission^ will make him liable if 
it ij3 such <l;hat it Avoiild create liability as between two 
persons having an equal right to be there : for example, if 
J. S. allows mo to use his private road, it will hardly be 
said that, without express warning, I am to take the risk 
of J. S. driving furiously thereon. But the whole subject 
of a licensee’s rights and risks is still by no means free 
from difficulty. 


It does not appear to haN’o been ever decided how far, if Liability 
at all, an owner, oi property tiot in possession can bo sub- 
ject to the kind of duties we have been considering. We 
have seen that in certain conditions he may oe liable for 
nuisance (a). But, since the ground of these special duties 
regarding safe condition and repair b the. relation created 
by the occupier’s express or tacit invitation,” it may be 
doubted whether the person injured can sue the owner in 
the first instance, even if the defect or default by which lie 
suffered is, as between owner and occu23ier, a breach of the 
owner’s obligation. 


{x) Soidhcote v. Stanley (1856) 1 
H. & N. 247, 25 L. J. Ex. 339. 
But quaere if this explanation be 
not obscurum per ob,scurius. Op. 
Abraham v. Reynolds, 5 H. & N. 
at p. 148, where the same line of 
thought appears. 

P. 


{y) Moffatt V. Bateman (1869) L. 
R. 3P. O. 115. 

(«) TIoraco' 3m'th J8, Campbell 
119* 

{a) See p. 380, above. Campbell, 
pp. 26, 27. 


H H 
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CHAPTER XIIL 

SPECIAL RELATIONiS OF CONTRACT AND TORT. 

The original theory of .the dommon law seems to have 
been that fhero were a ceitain number of definite and 
mutually exclusive causes of action, expressed in appro- 
priate forms. The test for ascertaining the existence or 
non-existence of a legal remedy in a given ease was to see 
whether the facts could be brought under one of these 
forms. Not only this, but the party seeking legal redress 
had to discover and use the right form at his peril. So 
had the defendant if he relied ^on any special ground of 
defejice as opposed to the general issue, ^f this fiieory had 
been strictly carried out, confusion between forms or causes 
of action would not. have been possible. But strict ad- 
herence to the requirements of &uch a theory could be 
kept up only at the price of intolerable inconvenience. 
Hence not only new i^mddies were introduced, but relaxa- 
tions of the older definitions were allowed. The number 
of cases in which there was a substantial grievance without 
remedy was greatly diminished, but the old sharply drawn 
lines of definition were overstepped at various points, and 
became obscured. Thus different forms and causes of 
action overlapped. In many cases the new form, having 
been introduced ^pr greater practical convenience, simply 
took the place of the older, as an alternative which in prac- 
tice was always or almost always preferred : but in other 
cases one or another remedy might be better according to 
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• 

the* circumstances. Hence different remedies iof similar 
or identical causes of action remained in use after the 
freedom of choice had been established with more or less 
difficulty. 

On the dobateable ground thus created between those 
states of fact which clearly give rfee to only one kind of 
action and those which clearly offered an alternative, there 
arose a new kind of question, .move refined and inde- 
terminate than those of the earlier system, because less 
reducible to the test of fixed fonas. 

< w ^ 

The great instrument of transformation was the intro- 
duction of actions on the case by the Statute of West- 
minster (^?). Certain types of action on the ease became in 
effect new and well recognized forms of action. But it was 
never admitted that the virtue of the statute had been 
exhausted, and it was probably rather the timidity of 
pleaders tiian the unwillingness of the judges that pre- 
vented the acvelopment from being oven greater than it 
was. It may be asked in this connexion why some form 
of action on the case was not devised to compete with the 
jurisdiction of the Coui-t of Chancery in enforcing trusts. 
An action on the case analogous to the action of account, 
if not the action of account itself, might well have been 
held to lie against a feoffee to uses at the suit of cestui que 
use. Probably the reason is to be sought in the inadequacy 
of the common law remedies, whidb no expansion of plead- 
ing could have got over. The theory of a system of equit- 
able rights wholly outside the common law and its process, 
and inhabiting a region of mysteries unlawful for a com- 
mon lawyer to meddle with, was not the caqse but the 
consequence of the Court of Ohafleery^s final triumph. 


Actions on 
the case. 


{fi) 13 Edw. I., c. 24. 
H H 2 
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Causes of 
action : 
modern 
classifica- 
tion of 
them as 
founded on 
contract or 
tort. 


The Wstory of the Eoman actiones may in a general 
way be compared with ^at of common law pleading in its 
earlier stages ; and it may be found that the praetorian 
actions have not loss in common with our actions on 
the case than with the remedies peculiar to courts of 
equity, whwh* our text- writers have habitually likened 
to them. 

Forms of action are now abolished in England. But 
the forms of action werer only* the marks and appointed 
trappings of causes of action®; and* to maintain'^an action 
there must still be some cauSe of action known to the law. 
Where there is an apparent alternative, we are no longer 
bound to choose at our peril, and at the very outset, on 
whi(3h ground we will proceed, blit we^ust have at least 
one definite ground. The question, therefore, whether any 
cause of action is raised by given facts is as important as 
ever it was. The question wheljicr there bo more than 
one k not as a rule material in questigjis -between the 
same parties. But it may bo (and has been) material 
under exceptignal conditions : and where the suggested 
distinct causes of action affect diffes^ent parties it may still 
be of capital importance. 

In modern English praclicc, personal {b) causes of action 
cognizable by the superior courts of common law (and now 
by the High Court in the jurisdiction derived from them) 
have been regarded as ariging either out of contract or out 
of wrongs independent of contract. This division was no 
doubt convenient for the working lawyer’s ordinary uses, 
and it received the high sanction of the framers of the 
Common Law l^rooedure Act, besides other statutes dealing 
with procedure. But it (fees not rest on any historical 

(Z») I do not tliink it was ever attempted to bring the real actions under 
this classification. 
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anttiority, nor can it be successfully defended as a «clentific 
dichotomy. In fact the historical causes above mentioned 
have led to intersection of the two regions, with consider- 
able perplexity for the consequence. 

We have causes of action nominally in contract which 
are not founded on the breach of ‘any agreement, and we 
have torts which are not in any natural sense independent 
of contract. 

This border-land between the law of tort and the law of 
contract will be the subjeclTof Gemination in this chapter. 

The questions to be dealt with may bo distributed under 
the following heads : — 

1. Alternative forms of remedy on the same cause of 

action. 

2. Concurrent or alternative causes of action. 

3. Causes of action in tort dependent on a contract not 

between the same parties. 

4. Mepigure of damages and other incidents of the 

remedy. 

I . — Altcrnatire Forms of Remedy on the same Cause of 
Action, 

It may bo hard to decide whether pa»tieular cases fall 
under this head or under the second, that is, whether 
there is one cause of action which the pleader has or had 
the choice of describing in twb ways, or two distinct causes 
of action which may possibly confer rights on and against 
different parties. In fact the most difficult questions we 
shall meet with are of this kind. 

Misfeasance in doing an act in itself not unlawful is 
ground for an action on the mse {c). It is immaterial 


Classes of 
questions 
arising. 


One cause 
of action 
and alter- 
native 
remedies. 


The com- 
mon law 
doctrine 


(c) And strictly, not for an ao- classes of facts which may bo 

tion of trespass; but there are regarded as constituting cither 
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of mis- that th^ act was not one whicji the defendant was bound to 
feasance. If a nian will set about actions attended 

with risk to others, the law casts on him the duty of care 
and competence. It is equally immaterial that the defen- 
dant mhy have bound himself to do the act, or to do it* 
competently. ‘ The undertaking, if undertaking there was 
in that sense, is but the occasion and inducement of the 
wrong. From this root ^ we have,* as a direct growth, the 
whole modern doctrine of negligence. We also have, by 
a more artificial process, the mbdern method of enforcing 
simple contracts, through the sp^jcialized foifn of this 
kind of action called assimipsit {e) : the obligation being 
extended, by a bold and strictly illogical step, to cases of 
pure non-feasance (/), and guarded by the requirement of 
consideration. Gradually assunfpsit came to bo thought 
of as founded on a duty ex contractu; so much so that 
it might not be joined with another cause of action on the 
case, such as conversion. From a varietyK)f action on the 

wrongs of misfeasance (case), or not showing 'uy whom the surgeon 
acts which might ho justified was retained or to be paid. As to 
under some common or particular the assumption of special skill being 
claim of right, but not being duly material, see' Shiells v. Blackbume 
done fail of such justification and (1789), 1 H. Bl. 158, 2 R. R. 750. 
are merely wrongful (trespass). OrW. Holmes, The Common 

(«?) GladweU v. SUygall (fsSO)*" 5 Law, pp. 274 sqq. ; J. B. Ames in 
Biug. N. C. 733, 8 Scott GO, 8 L. Harv. Law Rev. ii. 1, 53. 

J. C. P. 361; action by an infant for (/) An analogy to this in the 
incompetence in surgical treatment. , Roman theory of culpa ^ under the 
In such an action the plaintiff’s Lex Aquilia, can liardly be sus- 
cuiisent is material only because tained. See the passages in D. 
without it the defendant would be 9. 2. collected and discussed in Dr. 
a mete trespasser, and the incom- Gruebor’s treatise, at pp. 87, 209. 
X)etenco would not be the gist of On the other hand the decision in 

the action, but matter for aggra- Slade* s case^ 4 Co. Rep. 91a, that 

vation of damages. To the i^^mo the existence of a cause of action 
effect is Bippin v. Sheppard (1828) in debt did not exclude assumpsit, 

11 Price 400, holding that a decla- was in full accordance with the 

ration against a surgeon for im- original conception, 
proper treatment was not bad for 
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cas9 it had become a perfect species, and in comption use 
its origin was forgotten. But the old root was there still, 
and had life in it at need. Thus* it might happell that 
facts or pleadings which in the current modern view showed 
an imperfect cause of action in assumpsit would yet suffice 
to give the plaintiff judgment on the more apcient ground 
of misfeasance in a ^uty imposed by law. In the latest 
period of common law pleading the House of Lords upheld 
in this manner a declaration for negligence in the execution 
of an employment, which <ivorfhd an undertaking of the 
employment, but not .any promise to the piaintift, nor, 
in terms, any consideration {g) And it was said that a 
breach of duty in the course of employment under a •con- 
tract would give rise to an action either in contract or in 
tort at the plaintiff’s election (A). This, it will be seen, 
is confined to an active misdoing; notwithstanding the 
verbal laxity of one or two paesages, the House of Lords 
did not authorize) parties to treat tho mero non-performance 
of a promifec as a substantive tort (e). Until the beginniag 
of this century it was the common practice to sue in tort 
for tho breach of an express warranty, though it was need- 
less to allege or prove, the defendant’s knowledge of the 
assertion being false ( /). 

On the other hand, it was helifor a coiisiderable time (A) 


(^) Brown v. Booi'man (1844) 11 
01. & E. 1. The defendant’s 
pleader appears to have been 
unable to refer the declaration to 
any certain species ; to make sure 
of having it somewhere he pleaded 
— (1) not guilty ; (2) non assump^ 
ait; (3) a traverse of the alleged 
employment. 

(A) Per Lord Campbell. 

(i) Courtenay v. EarU (1860) 10 
O. B. 73, 20 L. J. C. P. 7. See 
especially the dicta of Maule J . in 


the course of the argument. In 
that case it was attempted to join 
counts, which were in substance 
fo/ the non-payment of a bill of 
exchange, with a count in trover. 

(j) Willianmn v. Allison ^1802) 
2 East 446. 

(A;) From 1696, JDalstonY, Janson^ 
6 Mod. 89, 1 X;d.^Raym. 68, till 
]«r66, when the last-mentioned case 
and others to the same effect were 
overruled in BieJeon v. Clifton, 2 
Wils. 319. 



472 


SPECIAL RELATIONS OF CONTRACT AND TORT. 


Special 
duty of 
carriers 
aud inn- 


that an ^action against^ a common carrier for loss of gof^ds, 
even when framed in tort, “ sounded in contract ” so much 
that it could not be dfstinguished from assumpsit, and a 
count so framed could not be properly joined with other 
forms of case, such as trover. 'At a later time it was held, . 
for the purpo§e of a plcyi in abatement, that the declaration 
against a carrier on the custom of tlje realm was in sub- 
stance px contractu ik). . 

There are certain kinds of employment, namely those 
of a carrier and an innke^jer, which are deemed public in 
a special sentse. If a man holds himself out as-^exeroising 
one of these, the law casts oji him the duty of not refusing 
the benefit thereof, so far forth as his means extend, to 
any person who properly applies for it. The innkeeper 
must not without a reasonable cause refuse to entertain a 
traveller, or the carrier to convey goods. Tims wfe have a 
duty attached to the mere .profession of the employment, 
and antecedent to the formatio]\.of any coi^tract; and if the 
duty is broken, there is not a breach of contra^ tTLit a tort, 
for which the remedy under the commmi law forms of 
pleading is an action on the case. In eflfect refusing to 
enter into the* appropriate contragt is ^f itself a tort. 
Duties of the same class may be created by statute, ex- 
pressly or by noc»ssar^ implication; they are imposed for 
the benefit of the public, and generally by way of return 
for privileges conferred by the same statutes, or by others 
in pari materia^ on the persons or corporations who may be 
concerned, 

HS*e the duty is imposed by the general law, though by 
a peculiar and somewhat anomalous rule ; and it gives rise 
to an obligcctioh upon a* fijmple non-feasance, unless we 

(/;) :BxmU V. Wilhm (1795) 6 T. R. 369, 3 B. R. 202, see 
Mr. Campbell’s note at p. 206. 
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say (that the profession of a “^public employment ”nn this 
sense is itself a continuing hot, in.^ relation to which the 
refusal to exercise that employment on due demand is a 
misfeasaijce. But on this latter view there would he no 
reason why the public profession of any trade or calling 
whatever should not have the like consequences 5 and such 
an extension of the law has never been proposed. 

The term “custom of*tho realm.” has been appropriated 
to the desorij)tion of this kind of duties by the current 
usage of lawyers, derived a^tparei^ly from tho old current 
form of declaration. It seon'ii however that in strictness 
“ custom of the realm ” has mo meaning except as a 
synonym of the common law, so that express averment of 
it was superfluous ( 1 ) . 

Eve^ where the breach of duty is subsequent to a com- 
plete contract in any employment of this kind, it was long 
the prevailing opinion that the obligation was still founded 
on the custom of the realm, •and that tho plaintiff might 
escape objeAlms which (under the old forms of prooedaxe) 
would have been fatal in an action on a contract (m). 

> 

I 

In all other cases uisder this head there are not two 
distinct causes of action even in the alternative, nor dis- 
tinct remedies, but one cause of ‘action wi*th, at most, one 
remedj'' in alternative forms. And it was an established 
rule, as long as the forms of action were in use, that the 
rights and liabilities of the parties .were not to be altered 
by varying the form. Where there is an undertaking 
without a contract, tliero is a duty incident to the under- 
taking (yi), and if it is broken there is a tort, and nothing 

{l) Pozsi V. Shipion (1839) 8 A. {m)mPozzi v. Sh'^tof^ last note. 

& E. 963, 076, 8 L. J. Q. B. 1. (n) Gladwell v. Steggall (1839) 6 

Cp. Tattan v. G. W. JR, Co, (1860) Bing. N. 0. 733, 8 Scott 60, 8 L. J. 
2 B. & E. 844, 29 L. J. Q. B. 184, 0. P. 361. 

T. B. 2 Hen. IV. 18, pi. 5. 


keepers by 
* * custom 
of the 
realm.” 


Alterna- 
tive of 
form does 
not affect 
substance 
of duty or 
liability. 
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else. The rule that if there js a specific contract, the ijjiore 
general duty is superseded hy it, does not prevent the 
general duty from being relied on where there is no con- 
tract at all (o). Even where there is a contract, opr autho- 
rities do not say that the mord* general duty ceases to exist,- 
or that a tgrfr cannot b® committed ; but they say that the 
duty is “founded on contract.’’ The contract, with its 
incidents either express , or attached by law, becomes the 
only measure of the duties ^between the parties. There 
might be a choice, ther^ore, between forms of pleading, 
but the plmntiff could not* by asiy device o# form get 
more than was contained •in the defendant’s obligation 
und& the contract. 

Thus an infant could not be made chargeable for what 
was in substance a breach of contract^ by suing him in an 
action on the case ; and the rule appears to have been first laid 
down for this special purjTOse. All the infants in England 
would be ruined, it was said, if such actionis^Avere allowed (p). 
So (wpurchaser of goods on credit, if the^venifor^ resold the 
goods before default in payment, could treat this as a 
conversion and sue in trover ; but as against the seller he 
could recover no more than his actual* damage, in other 
words the substance of the right ^s governed whoUy by 
the contract (q)* * • ' 

Yet the converse of this rule does not hold without 
qualification. There are cases in which the remedy on a 
contract partakes of the restrictions usually incident to the 
remedy for a tort ; but there are also cases in which not 
only an actual contract, but the fiction of a contract, can 

(o) Austin V. JF.iR, Co, (J867) {p) Jennings r. Rundall (1799) 8 

L. R. 2 Q. B. 442, where the T. R. 335, 4 R. R. 680 ; p. 60, above, 

ment of Blackburn J. gives the (^) Chinery v. Viall (1860) 6 H. 
true reason. See further below. & N. 288, 29 L. J. Ex. 180 ; p. 319, 

above. 
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be raade to afford a better remedy than the more obvious 
manner of regarding the facts. 

Moreover it held, for the benefit of plaintiffs, that 
where a man had a substantial cause of action on a con- 
tract he should not lose* its incidents, such as the right to a 
verdict for nominal damages in default of pit)ving special 
damage, by framing his action on the case (r). 


Now that forms of pleading are generally abolished or 
greatly simplified, it seems* better to say th^t wherever obligation 
there is a contract to do something, the obligation of the 
contract is the only obligation* between the parties with 
regard to the performance, and any action for failure or 
negligence therein is an action on the contract ; and this 
whether there was a duty antecedent to the contract or 
not. So much, in effect, has been laid down by the Court 
of Appeal as regards the statutory distinction of actions 
by the County Courts Act, 1867, for certain purposes of 
costs, as beu^ founded on contract or “ founded on 
tort” (s). 

From this point of view the pernianent result of the 
older theory has been i?o provide a definite measure for 
duties of voluntary diligence, whotlier undertaken by con- 
tract or gratuitously, and to add implied warranties of 
exceptional stringency to the contracts of carriers, inn- 
keepers, and those others (if any) whose employments fall 
under the special rule attributed ..to the “custom of the 
realm” (t). 


(r) Marzetti v. Williams (1830) 1 
B. & Ad. 415 ; action by customer 
against banker for dishonouring 
cheque. 

(s) Fleming v. Manchester^ Shef- 
field ^ Lincolnshire IL Co, (1878) 4 
Q. B. D. 81. It is impossible to 


reconcile the grounds of this deci- 
sion with those of Fozzi v. Shipton 
(1839^ 8 A. E. 963, „8 L. J. Q. B. 
1 ; 473, above. 

(0 It Ixas been suggested that a 
shipowner may be under this re- 
sponsibility, not because he is a 
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Limits of 
the rule. 


All these rules and restrictions, however, must be t^ken 
with regard to their appropriate subject-matter. They do 
not exclude the possibility of cases occurring in which 
there is more than an alternative of form. 

If John has contracted with Peter, Peter cannot make 
John liable beyond his^contract ; that is, where the facts are 
such that a cause of action would re\Qain if some necessary 
element of contract, consideration* for example, were sub- 
tracted, Peter can, so to speak, waive John’s promise if he 
think fit, and treat him jn point of form as having com- 
mitted a wrong ; but in poinO of substance he cannot thereby 
make John’s position worse. In saying this, however, wo 
are still far from saying that there can in no case be a 
relation between Peter and John which includes the facts 
of a contract (and to that extents is determined by the obli- 
gation of the contract), but in some way extenus beyond 
those facts, and may produce duties really independent of 
contract. Much less have we said that th» existence of such 
a relation is not to be taken into account inrtiscertaining 
what may be John’s duties and liabilities to William or 
Andrew, who has nob any contract with J ohn. In pursuing 
such questions we come upon real; difficulties of principle. 
This class of cases will furnish our hoxt head. 


common carrier, but by reason of 
a distinct though similar custom 
extending to shipowners who carry 
goods for hire without being com- 
mon carriers ; Nugent v. Smith 
(1876) 1 0. P. D. 14, 45 L. J. 0. P. 
19 but the decision was reversed 
on appeal, 1 C. P. D. 428, 45 L. J. 


C. P. 697, and the propositions of 
the Court below specifically con- 
troverted by Cockburn C. J., see 
1 C. P. D. at pp. 426 sqq, I am not 
aware of any other kind of employ- 
ment to which the “ custom of the 
realm ” has been held to apply. 
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II . — Concurrent Carnes of Action. Cononr- 

^ -j rent causes 

Herein we have to consider — of action. 

(a) Cases ^ where it is doubtful whether a contract has 

been formed or there is a contract “ implied in 
law” without any real agreement in^fact, and 
the same act yhich is a breach of the contract, if 
any, is at all events a tort ; 

(b) Oases where A. can su5 B. for a tort though the 

same foots may givehm^a cause of action against 
Mtfc for breach a>f contract ; 

(c) Cases where A. can sue fe. for a tort though B.’s 

misfeasance may bo a breach of a contract made 
not with A. but with M. 

t) 

(a) There are two modern railway cases in which the Cases of 
majority of the Court held the, defendants liable on a whether 
contract, but it was also said that even if there was no 
contract th'';|i^was an independent cause of action. In contracfc 
Denton v. Great jforthern llailway Comimiy (w), an' in- same 
tending passenger was held to have a ^remedy for damage 
sustained by acting, on an erroneous announcement in the 
company’s current time-table, probably on the footing of 
the time-table being tlTo proposal of^a contract, but cer- 
tainly on the grcfund of its being a false representation. 

In Austin v. Great Western Railway Company («’), an 
action for harm suffered in sdme accident of which the 
nature and particulars are not repofted, the plaintiff was a 
young child just above the age up to which children were 
entitled to pass free. The plaintiff’s mother, who had 

(w) 5 E. & B. 860, 25 Ij. J. Q. B. tlie brjDach oi‘ a doubtful contract 
129 (1856), see p. 269 above, and wer^ allowed to save uno another 
Principles of Contract, 6th ed. 16, from adequate criticism, 

16. The' case is perhaxis open to [p) L. B. 2 Q. B. 442 (1867). 
the remark that a doubtful tort and 



478 


SPECIAL RELATIONS OF CONTRACT AND TORT. 


charge of him, took a ticket for herself only. It was held 
that the company was liable either on an entire contract 
to carry the mother and the child (enuring, it seems, for 
the benefit of both, so that the action was properly brought 
by the child) (?«?), or independently of contract, because the 
child was accepted as u passenger, and this cast a duty on 
the company to carry him safely (.r). Such a passenger 
is, in the absence of fraud, in tho position of using the 
railway company’s property by invitation, and is entitled 
to the protection given t^o persons in that position by a 
class of auchorities row well established ( 2 /). VvTiether the 
company is under quite the same duty towards him, in 
respect of the amount of diligence required, as towards a 
passenger with whom there is an actual contract, is not so 
clear on principle (5) . The point is npt discussed in any 
of the cases now under review. ^ 

Again if a servant travelling with his master on a rail- 
way loses his luggage by the negligence of the company’s 
servputs, it is immaterial that his ticket was paid for by 
his master, and he can sue in liis own name for the loss. 
'Even if the payment is not regarded as made by the 
master as the servant’s agent, as between themselves and 
tho company the company has* accepted tho servant 
and his goods lo be carried, and is answerable upon the 
general duty thus arising, a duty which would still exist 
if the passenger and his goods were lawfully in the train 
without any contract at all {b). Evidently the plaintiff in 

(lb) Per Lush J. at p. 447. (a) Suppose the master by acci- 

{x) Per Blackburn J. at p. 445, dent had left his money at home, 
and see per G-rove J. in Foulkes v. and the servant had paid both fares 
Metrop. District Ji. Co! (1880)^4 C. out of his own money: could it be 
P. D. at p. 279, 48 L. J. C.P. 565. argued that the master had no 

(y) See Chap. XII. p. 452 above. contract with the company ? 

(z) See Moffatt v. Dateman (1869) (5) Marshall v. Yorky Newcastle 

L. R. 3 P. C. 115. ^ Berwick JR, Go, (1851) 11 0. B. 
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a cage of this kind must mak^ Ids choice of remedies, and 
cannot have a double compensation for the same matter, 
first as a breach of contract and t&en as a tort ; at the 
same time the rule that the defendant’s liability must not 
be increased by varying the iorm of the claim is^not here 
applicable, since the plaintiff may rely on the, tort not- 
withstanding the existence of doubt whether there be any 
contract, or, if there be, whether tlje plaintiff can sue on it. 

On the other hand we have in which an obvious 
tort is turned into a mueh less^obviont^f breach of contract in law” 

• . . i- • w v ^ and waive 

with the undisguised purpose os giving a better and more 
convenient remedy. Thus it is an actionable wron^ to 
retain money paid by mistake, or on a consideration which 
has failed, and the like^ but in the eighteenth century the 
fiction of a promise “implied in law” to repay the money 
so held was introduced, and afforded “ a very extensive 
and beneficial remedy, applicable to almost every case 
where the at)«3ndant has received money which e,v aeqiio et 
hono he ought to\efund ” (c), and even to cases where 
goods taken or retained by wrong hack been converted into 
money. The plaiiltiff ivas said to “waive the tort” for 
the purpose of suing ii\ assumpsit on the fictitious contract. 

Hence the late Mr. Adolphus wrote*' in Kis idyllic poem 
“ The Oircuiteers”: 

Thoughts much too deep foj tears subdue the Court 
Wheu I assumjssit bring, and gomiko waive a tort” (d). 

This kind of action was much fostered by Lord Mans- 
field, whose exposition confessed the fiction of the fofm 
while it justified the utility of the substance (<?). 

• 

666, 21 Jj. J. 0. P. 34 ; approved (*) L. Q. E. i. 233. 

byBlaekbum J.m^«»«»v.G'. r. W Mom v. Maoforlm, 2 Burr. 

B. Co., note (v). p. 477. 1005 ; op. Leaie on Contracts, 1st 

(«) Blaokst. iu. 163. ed. 39, 48. 
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Implied 
warranty 
of agent’s 
authority 
'{pollen V. 
Wriyhi). 


Concur- 
rent causes 
of action 
against 
different 
parties in 
contract 
and in 
tort. 

JDalyell v. 
Tyrer. 


SPECIAL RELATIONS OF CONTRACT AND TORT. 

( 

still recent memor7 an essentially similar 
of law has been introduced 'in the case of an ostensible 
agent obtaining a contract in the namo of a principal 
whose authority he misrepresents. A person so meting is 
liable ^o^ deceit ; but that liability, being purely in tort,* 
does not csct^ind to hio executors, neither can he be held 
personally liable on a contract which- he purported to make 
in the name of an existing principal. To meet this diffi- 
culty it was held in ColUn v. Wright (/) that when a man 
purports to contract as agent there is an implied warranty 
that he is really authorized uy the person named as princi- 
pal, on which warranty he or his estate will be answerable 
cx coniradu. Just as in the case of the old “common 
counts,” the fact that the action lies against executors 
shows that there is not merely one cauge of action capable 
of being expressed, under the old system of pleading, in 
different ways, but two distinct though concurrent causes of 
action, with a remedy upon eitke:^ at the plaintiff’s election. 

pass from these to the more iroublesomo cases where 
the causes of action in contract and in tort are not between 
the same parties. * 

(b) There may bo two causes of Action with a common 
plaintiff, or the same facts may give Z. a remedy in con- 
tract against A. and also a remedy in tort against B. 

The lessee of a steam ferry at Liverpool, having to meet 
an unusual press of traffic, hired a vessel with its crew 
from other shipowners to help in the work of the ferry for 
a day. The plaintiff held a season-ticket for the ferry, 
and therefore had^ contract with the lessee to be carried 

o ' ® 

across with due skill and care. lie crossed on this day in 
the hired vessel ; by the negligence of some of the crew 

(/) Ex. Oh. (1867) 8 E. & B. 647, 27 L. J. Q. B. 215. 
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the^p was an accident in mooiying the vessel on hen arrival 
at the farther shore, and the’plaintifE was hurt. He sued 
not the lessee of the ferry but the^owners of the^ired 
vessel; g,nd it was held that he was entitled to do so. 

The persons managing the 'Vessel were still the servants of 
the defendants, her owners, thought working ier under a 
contract of hiring f or.the purposes of the ferry ; and the 
defendants would be answerable for their negligence to a 
mere stranger lawfully on board the vessel or standing on 
the pier at which she was bfouglSt up. The plaintifE was 
lawfully 01 ? their vessel* with ^heir consent, and they were 
not the less responsible to him because he was there in 
exercise of a right acquired by contract upon a considera- 
tion paid to some one else(//). 

( 

The latest and most authoritative decision on facts of Foulkesy, 
this kind was given by the Court of Appeal in 1880 {h), i?. bo. 

The plaintiflp, r. railway passenger with a return ticket 
alighting ao* his ^^destination at tho end of the return 
journey, was hurt by reason of the carriages being unsuit- 
able to tho height of the platfonn at that station. This 
station and platform belonged to one company (tho South 
Western), by whose c«erk the plaintlfE^s ticket had been 
issued : tlie train belonged to another company (the 
District) who used the station and adjoining line under 
running powers. There was ^ an agreement between the 
two companies whereby the profits of the traific were 
divided. The plaintifE sued the District Company, and it 
was held that they were liable to him even if his contract 
was with the South Western Company alone. The District 

• *- ■> 

(^) Dalyell v. Tyrer (1858) E. B. 301. Op. Berringer v. O, E, E. Co, 

& E. 899, 28 L. J. Q. B. 62. (1879) 4 0. ?. D. 163, 48 L. J. 

(A) Foulkes y, Metrop, But, B, C. P. 400. 

Co„ 6 C, P, Div. 1 57, 49 L. J. 0. P. 

r. 1 1 
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Com2^a»y received him as ^a i)assenger in their t^in, 
and wore hound to provide ‘carriages not only safe and 
sound* in themselves, "but safe with reference to the perma- 
nent way and appliances of the line. In breach of this 
duty they provided, according to the facts as determined, 
by the juiy, & train so ordered that “in truth the combined 
arrangements were a trap or snare, ’\and would have given 
the plaintiff a eaxise of action though he had been carried 
gratuitously (?*). lie had b'eon actually received by the 
defendants as a passenge:|f, and«thereby they undertook the 
duty of not exposi^ig liimtto unreasonable ptril in any 
matter incident to ‘the journey. 


Causes of 
action in 
contract 
and tort 
at suit of 
different 
plaintiffs. 


(c) There may be two causes of action with a common 
defendant, or the same act or event which makes A. liable 
for a broach of contract to B. may make him lifible for a 
tort to Z. 


Tl^e case already mentioned of tlie servant fa-avelling by 
railway with his master would be an example of this if it 
were determined on any particular state of facts that the 
railway company contracted only with, the master. They 
would not be less imder a duty toVflie servant and liable 
for a breach thereof because they might also bo liable to 
the master for other consequences on the ground of a 
breach of their contract with him (/r). 

Again, an officer in ^Her Majesty’s service and his 
were carried under a contract made with the 
carriers on behalf of the Government of India ; this did 


(i) BramweU L. J., 6 0. P. Dir. the defendants would have been 
at p. 169. See t}ie jadgmerjb of liable for a mere non-feasanco. 
Thesiger L. J. for a fuller stat*- {k) MarshaWs csi, (1851) 11 C.B. 
ment of the natui*o of the duty. 665, 21 L. J. 0. P. 34, sttpraf 
Compiirison of these two j udgments p . 4 78 . 
leaves it capable of doubt whether 
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not prevent the carriers frorcw being liable to the bfEcer if 
his goods were destroyed in the cqjirse of the journey by 
the negligence .of their servants.. The contract is no 
concern .of the plaintiff’s; the act was none the less a 
•wrong to him” (/). He could not charge the dpfendants 
with a breach of contract, but they remtfin'ed answer- 
able for “ an affirmative act injurious to the plaintiff’s 
property” (?w). 

U 

The decision of the Court of# Common PJeas m Alton 
V. Midlhna' Raihcay C®. ( /) is^ difficult to reconcile with 
the foregoing authorities. A ^servant travelling by rail- 
way on his master’s business (having paid his own faro) 
received liurt, as was alleged, by the negligence of the 
railway company’s, servants, and the master sued the 
company for loss of service consequent on this injury. 
It was held that the action would not lie, the supposed 
cause of action ' aiisin^g,. ta the opinion of the Court, 
wholly out Sf th(j company’s contract of carriage ; v/hich 
contract being made with the servant, no tliird person 
could found any rigm upon it. ‘*The rights founded 
on contract belong to the person who has stipulated for 
them ” (c) ; and it is denied that thpre was any duty in- 
dependent of .contract (ji;). But it is not explained in 
any of the judgments how this view is consistent with the 


{l) Martin v. 0, I. P. Jt. Co, 
(1867) L. B. 3 Ex. 9, per Bram- 
wgU B. at p. 14, 37 L. J. Ex. 27. 

('»?) Channell B. ibid. ; Kelly 0. B. 
and Pigott B. doubted. The later 
case of Becher v. G. B. JB. Go. 
(1870) L. B. 5 Q. B. 241, 39 L. J. 
Q. B. 122, is distinguisliable : all 
it decides is that if A. delivers B.’s 
goods to a railway company as A.*s 
own ordinary luggage, and the 


coDipany receives them to be carried 
as such, B. cannot sue the company 
for the loss of the goods. Martin's 
case, however, was not cited. 

(») 19 C. B. N. S. 213, 31 L. J. 
0. P. 292 (1,8G5). This case was not 
cito<f either in Mhrt\% v. G. I. P. JR. 
Go. or Poulkcs v. Mot. JDist. It. Go. 

(o) Willcs J., 19 0. B. N. S. at 
p. 240. 

( p) Montague Smith J. at p. 245. 

2 


Alton V. 
Midland 
R. Co., qu, 
Avhothor 
good law. 
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authorities relied on for the<- plaintiff, and in partic^ar 
with Marshals case, a former decision of the same Court. 
The test question, whether the reception pf the plaintiff’s 
servant as a passenger would not have created q, duty to 
carry him safely if there had ‘'not been any contract with 
him, is not directly, or, it is submitted, adequately dealt 
with. The case, though expressly treated by the Court as 
of general importance, hfis been but little cited or relied 
on during the twenty-five yeai's that have now passed ; 
and the correctness of the decision was disputed (extra- 
judicially, it is true) by Sir E.^' V. WiUiaAis (y). A 
directly contrary decision has also been given in the State 
of Massachusetts (r). Alton h case, moreover, seems to be 
virtually overruled by Foulken^s case, which proceeds on 
the existence of a duty not only fin form but in substance 
independent of contract. The only way of maintaining 
the authority of both decisions would be to say that in 
AUonh case the master could not reccver because the 
servant had a contract with the defendant riilway com- 
pany, but that he might have been entitled to recover if 
the servant had been travelling with a free pass, or with 
a ticket taken and paid for by a*" stranger, or issued by 
another company, or had suffered * from a fault in the 
permanent way dr the structure of a station. But such a 
distinction does not appear reasonable. 

It might perhaps have bpen argued that at all events 

{^) “ The Court decided tliis case contract, hut out of the common 
on the principle that one who is no law obligation of the defendants 
part^r to a contract cannot sue in as carriers ; ’’ 1 Wms. Saund. 474. 
respect of the breach of a duty Sir E. V. Williams was a member 
arising out of the contract. But Of the Court which decided Afar- 
it may be dovbtel whether ‘Jiis shalVs case, suprat p. 478. 
was correct ; for the duty, as ap- (r) Anies v. Union It. Co. (1876) 
pears by the series of cases cited in 117 Mass. 541, expressly following 
the earlier part of this note, does Marshall's ca. (1851) 11 C. B. 655, 
not exclusively arise out of the 21 L. J. 0. P. 34, supray p. 478. 
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sucjji negligence must be shqwn as would make » carrier 
of passengers liable to a person bein^ carried gratuitously ; 
it might also be open to argument whether the person 
injured (apparently a commercial traveller) was really the 
•servant of the plaintiff in sifch a sense that an action could 
be maintained for the loss of his ^service. Doubtless the 
action for wrong to a servant per quod serritium anmit is of 
an archaic character and not favoured in our modern law, 
and this may have unconsciously influenced the Court. 
Neither of these points, hoWeverJ^was discussed, nor indeed 
were they open to disoftssion upon th.^ issues of law raised 
by the pleadings, on whicli alone the case was argued and 
decided. The questions what degree of negligence *hmst 
be shown, whether a mere non-feasance would be enough, 
or the like, could hg.ve been properly raised only when the 
evidence came out (s). 

The most ingenious reason for the judgment of the 
Court is that of Willes J^,^who said that to allow such an 
action would be to allow a stranger to exercise and deter- 
mine the election (of suing in contract or tort) which the 
law gives only to thcb person actually injured. But it is 
submitted tliat the la4ter is (or was) required to elect 
between the two caus.es of action as a matter of remedy, 
not of right, and because he is to be comi)ensated once 
and once only for the same damage ; and that such 
election neither affects nor is, affected by the position of a 
third person. Moreover the n\p,ster does not sue as a 
person claiming through the servant, but in a distinct right. 
The cause of action and the measure of damages -are 
different (^). On the whole the weight of principle and 
authority seems to be so strong gainst AHon^s case that, 

• 

(«) Compare Mr. Henry T. Law,” Philadelphia, 1884, pp. 485 
Terry’s criticism in “ Leading — 488. 

Principles of Anglo - American (/) See p. 209 above. 
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Winter^ 
bottom V. 
Wriffhty 
&c. 


notwithstanding the respect due to the Court before wl^j'ch 
it came, and which included oUe of the greatest masters of 
the common law at dny time, the only legitimate conclu- 
sion is that it was wrongly decided. 

It mifst bo admitted that th^ Court of Appeal itself has . 
spoken wililj somewhat ambiguous voice (u). We should 
be bound, however, to prefer the latoi; and more considered 
decision even if it did not appear to be more in harmony 
with the general current of authorities. 

o * 

It appears, then,ftthat thr^re is u certain tendency to 
hold that facts which constitute a contract cannot have 
any ‘uthor legal effect. Wo think we have shown that 
such is not really the law, and we may add that the autho- 
rities commonly relied on for thisf proposition really prove 
something different and much moro rational, namely, tliat 
if A. breaks liis contract* with B. (which may liappen 
without any personal default in* A. or A. ’a servants), that is 
not of itself sufficient to make A. liaTblo to C., a** stranger to 
the contract, for consequential* damage. This, and only 
tliis, is the substance* of the perfectly correct decisions of 
the Court of Exchequer in WintcrbHtom v. Wright (ip) and 
Longnieid v, Holliday (y). In each* case the defendant de- 
livered, under a cSntract of sale or hiring, a chattel which was 
in fact unsafe to use, but in the one case was not alleged, in 
the other was alleged but not proved, to have been so to his 
knowledge. In each casq a stranger to the contract, using 
the chattel — a coach in the one case, a lamp in the other — 
in the ordinary way, came to harm through its dangerous 


(m) Tho actual d^cisioii of case. 

%ng*8 case (p. 475 above) is on u (a?) 10 M. & W. 109, 11 L. J. 
minute point of statutory proco- Ex. 415 (1842). 
duro, but its grounds are not easy (y) 6 Ex. 761, 20 L. J. Ex. 430 
to reconcile with those of Fotiilkcs^s (1831). 
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condition, and was held nol; to have any cause of action 
against the purveyor. Not in contract, for there was no 
contract between these parties; not in tort, for ho bad 
faith or, negligence on the defendant's part was proved. 
If bad faith (s) or misfeasadeo by want of ordinary care (ff) 
had been shown, or, it may be, if ihe chattels in question 
had been of the class jof eminently dangerous things which 
a man deals with at his peril (Jj), the result would have 
been different. With regard to the last-mentioned class 
of things the policy of the daw 4^s created a stringent and 
I>aeuliar d^ty, to which the oidinary mile that the plaintiff 
must make out eitlier wilful •wong-doing or negligonco 
does not apply. There remain over some few miscell^iieous 
cases currently cited on these topics, of which wo have 
purposely said notj^Ling because they are little or nothing 
more than warnings to pleaders (c). 


If, after this examination of the authorities, we cannot Ooaour- 
get rid of the notion that the concurrence of distinct jcauses bimch of 
of action civ deUcto and ex contractu is a mere accident of ^ 

with doiicl 

common law procedure, we liave •only to turn to the in Roman 
u * law. 

Eomaii system and fiiid the same thing occurring tliere. 

A JiUus famiUiti^^ being an apprentice, is iminodc- 


{z) LavgrUlge v. Levy (1837) 2 
M. & W. 619. 

(a) George v. (ilkivhigton (1809) 
L. R. 5 Ex. 1, 38 L. J. Ex. 8. 

(/>) See Thomas v. Winchester 
(1852) G N. Y. 397, Bigelow L. C. 
602, p. 448 above. 

(<?) Such is Collis V. Selden (1808) 
L. R. 3 0. P. 495, 37 L. J. C, P. 
233, whore tho declaration at- 
tempted to make a man liablo 
for creating a dangerous state of 
things, without any allegation that 
he knew of the danger, or had any 


control over tho thing ho worked 
upon or the place where it was, 
or that the plaintiff was anything 
mjro than a “bare licensee.” 
Tollit V. Rherstoncy 6 M. & W. 283, 
is another study in bad pleading 
which adds nothing to tho -nub - 
stance of tho law. So Howard v. 
Shepherd (1850) 9 0. B. 290, ex- 
hiliits an *atterfnpt to disguiso a 
ftianifestly defective cause of action 
in assumpsit by deedaring in tho 
ffeueral form of case. 
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rately bj^aten by bis master for clumsiness about his wgrk. 
The apprentice’s father may ‘have an action against the 
masteif either on the (Jontraot of hiring (ex locato) (d), or at 
his option an action under the kx Aqinlia, since t^j^ie excess 
in an rfct of correction which within reasonable bounds 
would have,b«en lawful^amounts to culpa (e). It is like the 
English cases we have cited where there was held to be a 
clear cause of action independent <of contract, so that it 
was not necessary for the plaintiff to mako out a breach of 
contract as between the d9¥endant and himself. 


Causes of 
^action de- 
pendent on 
collateral 
contract. 

What did 
Lumley v. 
Gye de- 
cide ? 


of Action in Tort dependent on a Contract not 
between the same Parties. 

(a) When a binding promise *is made, an obligation is 
created which remains in force until extinguished by the 
j)erformance or discharge of the contract. Does the duty 
thus owed to the promisee constitute the*objoct^of a kind 
of real right which a stranger tp the contract can infrflige, 
and thereby render himself answerable ex delicto ? In 
other words, does a ihan’s title to iSie performance of a 
promise contain an element analogous to ownership or 
possession P The gei^pral principles* of the law (notwith- 
standing forms of speech once in use, and warranted by 
considerable authority) (/) seem to call for a negative 
answer. It would confuse t every accustomed boundary 


(d) D. 19, 2. locaH cmducti^ 13, 

§ 4w.- 

(e) D. 9, 2. 5, } 3 ; Grueber on 
the Lex Aquilia, p. 14 : the trans- 
lation there givp no9 altogel^her 
correct, but the inaccuracies do not 
affect the law of the passage. And 
seoD. A t. 27, §§ 11, 33, Gructe', 
p. 230, 


(/) Blackstone, ii. 442, speaks of 
a contract to pay a sum of money 
as transferring a property in that 
sum; but he forthwith adds that 
this property is *‘not in pos- 
session but in action merely,*’ i. e, 
it is not property in a strict sense : 
there is a m but not a doininuBj 
Vermoyen but not Myent/mm, 
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between real and personal ?igbts, dominion and* obliga- 
tion, to bold that one who without any ill-will to Peter 
prevents Andrew from performing tis contraet witlT Peter 
may be a kind of trespasser against Peter ([/). For Peter 
•has his remedy against Andrew, and never looked to 
having any other ; and Andrew’s niotives foi» hi’oaking his 
contract are not material. Yet there is some show of 
authority for affirming the proposition thus condemned. 
It was decided by the Court of Queen’s Bench in Lumley 
V. Gye (1853) (4), and by the Coyrt of Appeal in Boiocn v. 
Hall (1881) (^), that ah aetion lies, binder certain condi- 
tions, for procuring a third person to ’break his contract 
with the plaintiff. We must, therefore, examine' what 
the conditions of those cases were, and how far the rule 
laid down by them ;:eally extends. 


First, it is admitted that actual damage must be alleged Special 
and proved (,;). This at^onoe shows that the right violated 
is not an absolute and independent one like a right of 
property, for the possibility of a judgment for nominal 
damages is in our law the touchstone o:^ such rights. 

Where specific damage •is necessary to support an action, 
the right which has bv>on infringed /3annot be a right of 
property, though in some cases it may be incident to 
property. 


(^) We have no right to say that 
a system of law is not conceivable 
where such a doctrine would be 
natural or even necessary. But 
that system, if it did exist, would 
be not at all like the Boman law 
and not much liko the common 
law. 

(h) 2 E. & B. 216, 22 L. J. 
Q. B. 463 ; by Crompton, Erie, and 
Wightman JJ. ; diss. Coleridge J. 


(i) 6 Q. B. Div. 333, 60 L. J. 
Q. B. 305 ; by Lord Solbomo 
L. 0. and Brett L. J. ; diss. Lord 
Coleridgo C. J. 

{J) See the declaration in Lumley 
V. Gye, In Bowen v. Hall it does 
not* appear hojv Jhe claim for 
damages was framed, but in the 
opinion of the majority of the 
Court there was evidence of special 
damage; see 6 Q. B. D. 337. 
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and 

malice 


are of the 
gist of the 
action. 


Question 
of remote- 
noBS of 
damage. 


Next^ the defendant’s acf. must be malicious, in ^jthe 
sense of being aimed at obtaining some advantage for 
himself at the plaintilf^s expense, or at any rate at causing 
loss or damage to the plaintiff. In the decided cases the 
defendant’s object was to withdraw from a rival in busi-- 
ness, and procure for himself, the services of a peculiarly 
skilled person — in the earlier case an operatic singer, in 
the later a craftsman to Tvhom, in common with only a few 
others, a particular process* of raaniifacture was known. 
Various cases may bo p\\t: of ft. man advising a friend, in 
all honesty and without ill*will td the other t^ontracting 
party, to abide the* risks of* breaking an onerous or mis- 
chiev6us contract rather than those of pei forming it (/r). 
And it would be unreasonable in such cases to treat tlie 
giving of such advice, if it bb aete^ on, as a wrong. 
Lucilia has imprudently accepted an offer of ‘^marriage 
from Titius, her inferior in birth, station, and breeding : 
Lucilia’s brother Marcus, knowijig^ TitiAS to be a man of 
bad Qharaeter, persuades Lucilia to break off* the match : 
shall any law founded in reason say that Marcus is liable 
to an action at the suit of Titius ?• Assuredly not : and 
there is no decision that authorizes any such proposition 
eveii by way of pla^usible extension. There must be a 
wrongful intent \o do harm to the plaintiff ])efore the right 
of action for procuring a breacli of contract can be estab- 
lished. Mere knowledge that there is a subsisting con- 
tract will not do. Thq breach of contract is in truth 
material only because it excludes the defence that the act 
cosiplained of, though harmful and intended to do harm, 
was done in the exercise of a common right. 

In this view the rcaf point of difficulty is reduced to 
this, that the damage may bo deemed too remote to found 

{/»■) Sec the cliHscntiiig judgment of Sir John Coleridge in Lmileyv, Gye, 
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the action upon. For if A. persuades B. to break his con- 
tract with Z., the proximate* cause of Z.’s damage, in one 
sense, is not the conduct of A. bu^ 'the voluntary act or 
default of B. We do not think it can be denied that there 
.was a period in the history of the law when this o Injection 
would have been held conclusive. Certainly >I*ord Ellen- 
borough laid it down^as a general rule of law that a man 
is answerable only for legal aijd natural consequence,’’ 
not for “ an illegal consequence,” that is, a wrongful 
act of a third person (/). 'But^^this opinion is now dis- 
approved 

The tendency of our later* autlioritios is to measure 
responsibility for the consequences of an act by that \vhicli 
aj3pearod or should have appeared to the actor as natm’al 
and probable, and not to iay down fixed rules which may 
run counter to the obvious facts. Here the consequence 
is not only natural and probablO — ^if A.’s action has any 
consequence at aP< — but is designed by A. : it would, there- 
fore, be conll’ary to the facts to hold that the interpojsition 
of B.’s voluntary agency jieeessarily breaks the chain of 
proximate cause and probable consequence. A proximate 
cause need not bo an iinmediate cause. 

Liability for negligence, as we have seen (v^), is not 
always or even generally excluded by what is called ‘‘ con- 
tributory negligence of a third person.” In any case it 
would be strange if it lay in^a man’s mouth to say that 
the consequence which ho deliberately planned and pro- 
cured is too remote for the law to treat as a consequence. 
The iniquity of such a defence is obvious in the gros&er 
examples of the criminal law. Commanding, procuring, 
or inciting to a murder cannot have any “ legal conse- 

(/) Vicars v. fVilcocts (1807) 9 H. L. C. 577, and notes to Vicars 

8 East 1, and in 2 Sm. L. 0. y. Wdcochs in Sm. L. C. 

(w) Seo Lynch v. Knight (18G1) (») Pp. 414 — 418, abovo. 
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Motive 
as ail 
ingredient 
in the 
wrong. 


American 

doctrine. 


quence,” the act of complianQe or obedience being a cripie ; 
but no one has suggested on *this ground any doubt that 
the loroourement is afso a crime. 

It m*ay likewise be said that the general habit of the- 
law is not io^ regard motive as distinguished from intent, 
and that the decision in Lumley v» Gye, as here under- 
stood and limited, is therefore anomalous at best. Now 
the general habit is as staied, but there are well estab- 
lished exceptions to it, Qf which the action for malicious 
prosecution is the muDst conifpicuouS : there it fe clear law 
that indirect and improper motive must be added to the 
othe? conditions to complete the cause of action. The 
malicious procuring of a breach of contract, or of certain 
kinds of contracts, forms one mcTre exception. It may bo 
that the special damage which is the ground of £he action 
must be such as cannot bo redressed in an action for the 
breach of contract itself ; in othqr wordsf that the contract 
must .be for personal services, or otherwise of* such a kind 
that an action against the contracting party would not 
afford an adequate remedy. But then the remedy against 
the wrong-doer will not bo adequate eitfier ; so that there 
does not appear to^be much raUonal ground for this 
limitation. The obvious historical connexion with the 
action for enticing away a servant will not help to fix the 
modem principle. Coleridge J. rightly saw that there 
was no choice between facing the broader issues now indi- 
cated and refusing altogether to allow that any cause of 
action appeared. 

In Amei^ca^ the decision in Lumley v. Gye has been 
follow’'ed in Massachusetts* (o) and elsewhere, and is gene- 

(o) Walker v. Cronin (1871) 107 Mass. 655, a case very like Boxom 
V. Hall. 
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rally accepted, with some such limitation as here main- 
tained. The rule “ does not Upply to a case of interference 
by way of frien^y advice, honestly given; nor is‘ it in 
denial of^the right of free expression of opinion” (p). 

It is, perhaps, needless to consider specially the case of Wilful in- 
a man wilfully prevei^ting the performance of a contract ^ith con- 
by means other than persuasion ; ^for in almost every such 
case the means employed must include an act in itself suasion, 
unlawful (as disabling one** of the contracting parties by 
personal viclence, or destroying or spoiling a specific thing 
contracted for) ; and, if so, the question comes round again 
to the general principles of remoteness of damage {q).' 


stranjjer 
by breach 
c 


01 con- 
tract. 


(b) Procuring a breach’ of contract, then, may be action- Damage to 
able if maliciously done ; or a contracting party may 
indirectly through the contract, though not upon it, have 
an action against ja stranger. Can he become liable to a 
stranger ? We have already seen that a misfeasance^ by a 
contracting party in the performance of his contract may 
be an indei^endent wrong as against a stranger to the 
contract, and as such may give that stranger a right of 
action (r). On the otlw hand, a breach of contract, as such, 
will generally not be a cause of action foi a stranger (.9). 

And on this principle it is held by our courts that whore 
a message is incorrectly transmitted by the servants of a 


{p) 107 Mass. 566. I owo the 
following additional references to 
State reports to the kindness of an 
American friend : — Hiee v, Manley, 
GO N. Y. (21 Sickels) 82 ; Renton 
V. Trait, 2 Wend. 385 (see p. 280 
above) ; Jones v. Blocker, 43 Ga. 
331 ; Haskin v. Royster, 70 N. 0. 
601 ; Jones v. Starly, 76 N. 0. 355 ; 
Dickson v. Dickson, La. An. 1261 ; 


Burger v. Carpenter, 2 S. C. 7. 

(y) See Mr.' William Schofield 
on ‘‘ The principle of Lumley 
Gye and its application,” Harv. 
Law Rev. ii. 19. 

(r)^P. 482’ijbovp. 

^6) The exceptions to this rule 
are much wider in America than 
in England. 
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telegrtapli company, and the person to whom it is delivered 
thereby sustains damage, that* person has not any remedy 
against the company. For the duty .to transmit and 
deliver the message ai'ises wholly out of the conljraot with 
the sender, and there is no 'duty towards the receiver.- 
Wilful altercKtion of a piessage might he the ground of an 
action for deceit against the person# who altered it, as he 
would have knowingly piado a false statement as to the 
contents of the message which passed through his hands. 
But a mere mistake in reading off or transmitting a letter 
or figure, though it cnay milterialiy affect the stose of the 
despatch, cannot be treated* as a deceit (t). 


Position of 
re(!civcr of 
erroneous 
tc'lc'jyram : 
different 
views in 
England 
and U., S. 


‘‘ In America, on the other hand, one who receives a 
telegram which, owing to the negligence of the telegraph 
company, is altered or in other respects untrue, Is invari- 
ably permitted to maintain an action against the telegraph 
company for the loss that he sustains thiiough acting upon 
that telegram : ” the latest commentator on the American 
authorities, however, finds the reasoning of the English 
courts difficult to answer (?^). And the American deci- 
sions appear to rest more on a strong sense of public 
exi)edieney than on ^any one definite legal theory. The 
suggestion that \here is something like a bailment of the 
message may be at once dismissed. Having regard to the 


(/) Dicl'son V. RcuterU Telegram 
Co. (1877) 3 0. P. Div. 1, 47 iJ J. 
0. P. 1, confinning Tlayfm'd v. 

Electric Telegraph Go, (1809) 
L. R. 4 Q. B. 706, 38 L. J. Q. B. 
249. 

(w) Gray oi^ CqmimSnicatiop by 
Telegraph (Boston, 1886) 71-?3, 

■where authorities aro collected. 
And see Wharton on Contracts, 
§§ 791, 1066, who defends the 


American rule on somewhat novel 
speculative grounds. Perhaps the 
common law ought to have a theory 
of culpa in contrahendo^ but the 
lamented author’s ingenuity will 
not persuade many common lawyers 
that it has. And if it had, I fail 
to see how that could affect the posi- 
tion of parties between whom there 
is not even the offer of a contract. 
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Gxtensiou of tho action for deceit in certain tJnglish. 
cases {x), there is perhaps mOre to be said for the theory of 
misrepresentation than our courts ha^e admitted ; bTit this 
too is precarious ground. Tlie real question of principle 
is whether a general duty of using adequate care'can be 
made out. I am not bound to ^undertaka tetegraidiio 
business at all ; but if , I do, am I not bound to know that 
errors in the transmission of messages may naturally and 
probably damnify the receivefs ? and am I not therefore 
bound, whether I am forwa^ding^^the messages under any 
cpntraot or mot, to use^reasonatble caro to ensure correct- 
ness ? I cannot warrant tho authenticity or the material 
truth of the despatch, but shall I not be diligent in^that 
which lies within my power, namely the delivery to the 
receiver of those words or figures which the sender intended 
him to receive ? If tho affirmative answer be right, the 
receiver who is misled may have cause of action, namely 
for negligence in tlie execution of a voluntary undertaking 
attended mth obvious "'risk. But a negative answer is 
given by our own courts, on tlie ground tJiat tho ordinary 
law of negligence has,never been held to extend to negli- 
gence in the statement pf facts (if it did, there would be 
no need of special rules as to deceit) ; and that tho 
delivery of a message, whether by telegra^^h or otherwise, 
is nothing but a statement that certain words have been 
communicated by the sender^ to tho messenger for tho 
purpose of being by him communicated to the receiver. 
It may perhaps be said against this that the nature of 
telegraph business creates a special duty of diligence irr 
correct statement, so that an action as for deceit will lie 
without actual fraud. But since the repent oases follow- 
ing Derry v. P€ek{y) this couid hardly be* argued in 

(a?) See especially Benton v. Q. 25 L. J. Q. B. 129, p. 269 above. 
JS', B. Co, (1856) 5 E. & B. 860, (y) See p. 267 above. 
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sidered on 
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England. Perhaps it would be better to say that^the 
systematic undertaking to deliver messages in a certain 
way (ftiuch more the existence of a corporation for that 
special purpose) puts the case in a category of its own 
apart from representations of fact made in the common, 
intercourse e^f life, or ^the repetition of any such repre- 
sentation. Thus we should come bfick to the old ground 
of the action on tho case for misfeasance. The telegraph 
company would bo in same plight as the smith 
who pricks a horse with/ a nail, or the unskilful surgeon, 
and liable without- any (question' of contract or war- 
ranty. Such liability would not necessarily bo towards 
the ruoeiver only, though damages incurred by any other 
person would in most cases be too remote. The Court of 
Appeal has for the present disposed of the matter for this 
country, and inland communication by tolegrai)h'ds now in 
the hands of the Postmaster-Greneral, who could not be 
sued even if the American doctrine were adopted. With 
regard to foreign telegrams, however, the riiie is stiU of 
importance, and until the House of Lords has spoken it is 
still open to discussion. 

In the present writer’s opinion, tho American decisions, 
though not all the reasons given for them, are on principle 
correct. The undertaking to transmit a seC|Uence of letters 
or figures (which may compose significant words and sen- 
tences, but also may be, and often are, mere unintelligible 
symbols to the transmil'ter) is a wholly different thing 
from the statement of an alleged fact or the expression of 
a professed opinion in one’s own language. Generally 
speaking, there is no such thing as liability for negligence 
in word as distinguished from act ; and this difference is 
founded in the nature of tho thing (s). If a man asserts 

(2) The law of defamation stands i)roposition in the text, for it is not 
apart : but it is no exception to the a law rcquii'ing care and caution in 
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as true that which he does not believe to be true, ^that is 
deceit ; and this includes, as "we have seen, making asser- 
tions as of his own knowledge about* things of whiell ho is 
consciously ignorant. If he only speaks, and purports to 
ppeak, according to his information and belief, Hion he 
speaks for his own part both honestly and though 
his information and belief may.be in themselves erroneous, 
and though if he had tqjien ordinary pains his information 
might have been better. If he expresses an opinion, that 
is his opinion for what it is wofth, and others must esti- 
mate its T^^orth for themselviJS. In ^either ^case, in the 
absence of a special duty to givp correct information or a 
competent opinion, there is no question of wrong-dfbing. 
If the speaker has not come under any such duty, he was 
not bound to have any - infozTuation or to frame any 
opinion. «»But where a particular duty has been assumed, 
it makes no difference that the speaking or writing of a 
form of words is,, an incident in the performance. If a 
medical practitioner miscopies a formula from a pharma- 
copoeia or medical freatise, and his patient is poisoned by 
the druggist making it.up as so copied,.surely that is action- 
able negligence, alid actionable apart from any contract. 
Yet his intention was Ojily to repeat what he found in the 
book. It is true that tlie prescription, everf if he states it 
to be taken out of the book, is his prescription, and he is 
answerable for its being a fit one ; if it be exactly copied 
from a current book of good repute which states it to be 
applicable to such oases as the one in hand, that will be 
evidence, but only evidence, that the advice was com ^ 
petent. 

Again the negligent misreading j:)f an ^(incient record by 

greater or less degree, but a law malice has to be proved, the grossest 
qf absolute responsibility qualified negligence is only evidence of 
by absolute exceptions ; and where malice. 


r. 


K K 
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a profossod palajograpliist might well be a direct and 
natural cause of damage ; if silch a person, being employed 
under a contract witli a solicitor, made a negligent mistake 
to the prejudi(ie of the ultimate client, is it clear ^that the 
client might not have an actiou against him ? If not, he. 
may with in>punity be negligent to the verge of fraud ; 
for the solicitor, not being d^mnified^ would have no cause 
of action, or at most a right to nqminal damages on the 
contract. The telegraph clerk’s case is more like one of 
these (we do not say they arer precisely analogous) than 
the mere reporting or repetition of bupposed fa^'ts. There 
remains, no doubt, the alignment that liability must not be 
indeflliitely extended. But no one has proposed to abolish 
the general rule as to remoteness of damage, of which the 
importance, it is submitted, is apt to be 'obscured by con- 
triving hard and fast rules in order to limit the possible 
combinations of the elements of liability. Thus it seems 
that even on the American view damages could not be 
recovered for loss arising out of an error in a ciphered 
telegram, for the telegraph company would have no notice 
of what the natural and probable consequences of error 
would be (^?). 

Uncer- Taking together all the matters hitherto discussed in 
stiU^^- this chapter, it appears that different views and tendencies 
in different occasions prevailed even in the same court, 

aocinue. {hat ^^0 are not yet in possession of a complete and 
consistent doctrine. Fleming^ case (J{) is reconcilable, but 
Ciily just reconcilable, with Foulkes\^ oase(c), and Dickson 
V. Renter’* s Telegram Co, (d), though not directly opposed 

(a) Op. Sanders v. Shtart (1870) {c) 6 0. P. Div. 167, 49 L. J. 

1 0. P. D. 32G, 46 L. J. 0. P. 682. C. P. 361. 

{b) 4 Q. B. Div. 81. (d) 3 0. P. Div. 1, 47 L. J. 

0. P. 1. 
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to J^owen V. IIall{e)^ is certainly not conceived in the same 
spirit. 

(c) There are likewise eases where an innocent and even 
•a prudent person will find Simself within his right, or a 
wrong-doer, according as there has*or has nof been a con- 
tract between other parties under which the property or 
lawful possession of goedg has been transferred. If a man 
fraudulently acquires property *in goods, or gets delivery of 
possession with the consent 6i the^triie owner, Jie has a real 
though a defeasible title, and ij-t any t»me before the con- 
tract is avoided (be it of sale or" any form of bailment) he 
can give an indefeasible title by delivery over to a buyer 
or lender for valuable consideration given in good faith (/*). 
On the other liand a man may obtain the actual control 
and apparent dominion of goods not only without having 
acquired the property, but without any rightful transfer of 
possession. He may obttyn possession by a mere trick, for 
example by pretending to be another person with whom 
the other party really intends to deal (( 7 ), or the agent of 
that person (A). In such a case a third persoji, even if ho 
has no means of knowing the actual possessor’s want of 
title, cannot acquire a good title from, him unless the sale 
is in market overt, or the transaction is within some special 
statutory protection, as that of the Factors Acts. He 
deals, however innocently, at. his peril. In these cases 
ih&re may be hardship, but therp is nothing anomalous. 
It is not really a contract between other parties that 
determines whether a legal wrong has been committed or 

(^) 6 Q. B. Div. 333, 60 L. J. L. R»1 P. 0." 219^35 Ji. J. P. C. 66. 

Q. B. 305. • Ctmdij v. Llndmy, 3 App. 

(/) Seethe principle explained, Ca. 459, 47 L. J. Q. B. 481. 
and worked out in relation to com- (A) Hardman v. Booths 1 H. & C. 
plicated facts, in Tease v. Oloahec, 803, 32 L. J. Ex. 105. 

K K 2 
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not, but the existence or non-existence of rights of ]jro- 
perty and possession — ^rights' available against all the 
world — which in their turn exist or not according as there 
has been a contract, though perhaps vitiated by fraud as 
between the original parties, ‘or a fraudulent obtaining 
of possessien*(?) without any contract. The question is 
purely of the distribution of real rights as affording oc- 
casion for their infringenient, it^ may be an unconscious 
infringement. A man cannot be liable to A. for meddling 
with A.’s goods while ,ihere is an unsettled question 
whether the goods are A.^fc or B'^’s. But ib‘ cannot be 
a proposition in the law of* torts that the goods are A.’s 
or B!’s, and it can be said to be, in a qualified sense, a 
proposition in the law of contract only because in the 
common law property and the right to possession can on 
the one hand bo transferred by contract without' delivery 
or any other overt act, an'd on the other hand the legal 
effect of a manual delivery or consignment may depend on 
the presence or absence of a true consent to the apparent 
purpose and effect of the act. The contract, or the absence 
of a contract, is only part of the ineidents deterinining the 
legal situation on which the alleged tortious act operates. 
There are two questions, always conceivably and often 
l^ractically distinct : Were the goods in question the goods 
of the plaintiff ? Did the act complained of amount to a 
trespass or conversion ? Bo^h must be distinctly answered 
in the affirmative to makq out the plaintiff’s claim, and they 
depend on quite different principles (^’). There is therefore 

(i) It will bo remembered that law steal them, except in the cases 
the essence of trespass de horns of “breaking bulk’’ and the like, 
asportatis is ^epijivin^ the rfrue where it is held that the fraudulent 
owner of possession : a thief hfts . dealing determines the bailment, 
possession in law, though a wrong- (/:) See passim in the opinions de- 
ful possession, and the lawful pos- livored in Hollins v. Fowler, L. R. 
scssor of goods cannot at common 7 H. L. 757, 44 L. J. Q. B. 169. 
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210 complication of contract and tort in these Qfises, but 
only — ^if we may so call it— a dramatic juxtaposition. 


TSf -^--Measure of Damaqes and other Incident qf the 
Remedy. 

With regard to the measure* of damages, the same 
principles are to a* great extent applicable to cases of 
contract and of tort, anfl. even rules which are generally 
peculiar to one branch of the law may be applied to the 
other in exceptional chissos of cafies. 

Tlio liability of a wrong-do'or for liic act is determined, 
as we have seen, by the extent to which the harm s\|ffered 
by the plaintiff was a natural and probable consequence of 
the act. This appears to bo also the true measm^e of 
liability for breach of contract ; ‘‘ the rule with regard to 
remoteness of damage is precisely the same whether the 
damages are claimed in actions of contract or of tort”(/); 
the judgmoyt of what ishatural and probable being taken 
as it would have been formed by a reasonable man in the 
defendant’s place at the date of the wrongful act, or the 
conclusion of tlie contract, as the case may be. No doubt 
there have been in the faw of contract quite recent opinions 
of considerable authority casting doubt •on the rule of 
Hadley v. Bajcendale{m), and tending to show that a 
contracting party can be held answerable for special con- 
sequences of a breach of his contract only if there has beenr 
something amounting to an undertaking on his part to 
boar such consequences ; on this view even express notice, 
of the probable consequences — ^if they be not in themselves 
of a common and obvious kind, such as the plaintiff’s loss 

w 

(1) BrettM. R., T/ie Notting mil (w) 9 Ex. 341, 23 L. J. Ex. 179 
(1884) 9 P. Div. 104, 113, 63 L. J. (1864). 

P. 66. 


Measureof 

damages, 

&o. 
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of a difff^renco between the contract and the market price 
of marketable goods which the' defendant fails to deliver — 
would hot of itself sulfifce (n). 

Rule as But £he Court of Appeal has more lately disapproved 
quSaV this view, p^)mting out that a contracting party’s liability 
howlfar damages for a broach is not created by his agree- 

Hient to be liable, but is imposed., by law. “A person 
and tort, contemplates the performance and not the breach of his 
contract ; he does not enter intc a kind of second contract 
to pay damages, brut he is liable ‘*to make good those 
injuries which he is aware that his default may occasion to 
the cohtractee (o). 

The general principle, therefore, is still the same in 
contract as in tort, whatever difficulty may be found in 
working it out in a wholly satisfactory manner in* relation 
to the various combination^ of fact occurring in practice (p). 

One point may bo suggested* as needfiiil to be borne in 

• • • 

mmd ^o give a consistent doctrine. Strictly bpeaking, it 
is not notice of apprehended consequences that is material, 
but notice of the existing facts by reason whereof those 
consequences will naturally and probably ensue upon a 
breach of the contraci^(g). 

V 

(;i) ffortic V. Midland It, Co. though he still (^th ed. 1884) holds 
(1873) Ex. Ch., L. R. 8 C. P. 131, by JTorne v. Midland M. Co., very 
43 L. J. 0. P. Cid. ^ pertinently asks where is the oon- 

(o) Hydraulic Engineering Co. v, sideration for such an undertaking. 
McHaJJie (1878) 4 Q. B. Div. CVO, (p) As to the treatment of con- 
per Bramwcll L. J. at p. 674 ; sequential damage where a false 

Brett and Cotton L. JJ. are no less statement is made which may be 

explicit. The time to be looked to treated either as a deceit or as a 

is that of entering into the con- broken warranty, sec 

tract: ib. In McMah(M v. F^ld (1875) 1 0. P. D. 92, 45 L. J. 

(1881) 7 Q. B.'bhV 591, 60 L. 0. P. 28. 

Q. B. 652, the supposed necessity of {q) According to Alderson B. in 
a special undertaking is not put Hadley v. Baxendale, it is the know- 
forward at all. Mr. J. D. Mayne, ledge of ‘‘ special circumstances 
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Exemplary or vindictive damages, as a rule, cannot bo 
recovered in an action on* a contract, and it makes no 
difference that the breach of contract is a misfeasance 
capable of being treated as a wrong. Actions for breach 
of promise of marriage are "an exception, perha]is*in law, 
certainly in fact : it is impossible to analyse* tJie estimate 
formed by a jury in siicli a case, or to prevent them from 
giving, if so minded, (^images which in truth are, and are 
intended to be, exemplary (r). Strictly the damages are 
by way of compensation, -but they are “ almost always 
considered by the juty somewhat poeiirrm’^ {f<). Like 
results might conceivably foliow in the ease of other 
breaches of contract accompanied with circumstaifbes of 
Avanton injury or contumely. 

In another respect breach of promise of maniage is like 
a tort : executors cannot sue* for it witliout proof of 
special damage to their testator’s personal estate ; nor does 
the action lift against executors without special damage (i^). 
“ Executors and administrators are tlio representatives of 
the temporal property, that is, the debts and goods of the 
deceased, but not of Jbheir wrongs, except where those 
wrongs operate to the temporal injury of their personal 
estate. But in that case the special damage ouglit to bo 
stated on the rocoi’d ; otherwise the Court cannot intend 
it”(?^). The same rule appj^ars to hold as concerning 
injuries to the person caused by^ unskilful medical treat- 
ment, negligence of carriers of passengers or their servants, 

under which the contract was actii- (s) Lo Blanc J. in Chamhcrhnn 
ally made that has to be looked v. Williamson (1814) 2 JU. & S. 408, 
to, i. <?. the probability of the conso- 414^ ' ^ 

quence is only matter of inference. , •{t) Finlay v. *Chimeij (1888) 20 

{r) See JUrry v. J>a Costa (1860) Q. B. Div. 494, 57 Ij. J. Q. B. 247. 
Tj. R. 1 0. P. 331, 35 L. J. 0. P. (^^) Chamberlain v. Williamson^ 
191. 2 M. & S. at p. 115. 


Vindictive 
character 
of action 
for brcjKdi 
of promise 
of mar- 
riage. 


Contracts 
on whicli 
executors 
cannot 
sue.* 
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and the^like, although the duty to be performed was u^der 
a contract (ij?). Positive authority, however, has not been 
found bn the extent of this analogy. The language used 
by the Court of King’s Bench is at any rate not convincing, 
for although certainly a wroifg is not property, the right- 
to recover damages fqr a wrong is a chose in action; 
neither can the distinction betweeu liquidated and un- 
liquidated damages affor^l a test^ for that would exclude 
causes of action on which executors have always been able 
to sue. We have considered* in an earlier chapter the 
exceptional converse^cases in which *by statute cr otherwise 
a cause of action for a tort which a person might have 
sued *on in his lifetime survives to his personal repre- 
sentatives. 

Where there was one cause of* actiop with an option to 
sue in tort or in contract, the incidents of the remedy 
generally were determined once for all, under the old 
common law practice, by the • plaintiff^s election of his 
form pf action. But this has long ceased to bo of prac- 
tical importance in England, and, it is believed, in most 
jurisdictions. ^ 

{x) Chambet'lain v. Williammi, & p. 864 ; 1 Wms. Saiind. 

last note; Willes irk" Alton v. 242 ; and see more in Williams on 
Midland R. Go, 19 C. B. N. S. at Executors, pt. bk. 3, ch. 1, § 1 ; 
p. 242, 34 L. J. C. P. at p. 298 ; and Raymond v. Mtch (1835) 2 0. 
cp. Beckham v. Brake (1841) 8 M. M. & R. 588. 
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HISTOEIOAL NOTE ON THE OjrASSIPICAT;iON OP THE 
,, POEMS «P PEES0NAL,/3 lCT10N. 

(By Mu. P. W» Maitland.) 


The history of the attempt to classify the English personal actions 
under ih^ two heads of Contract and Tort will hardly he under- 
stood unless two prolirainaiy considerations are had in mind. 

(1.) Between the various forms of action there were in old time 
many procedural cyfferoncos .of serious practical imi)ortanco. A 
few of those would liavc 'Oeefi brought out by such questions as the 
following ; — • 

(a) What is the mesne process proper to this action H Docs ono 

begin with siunmons or with Attachment? Is there a 
capias ad ^espondciid um^ or, again, is tAero land to bo 
seized into tho hing’s hand ? 

(b) What is the general issue ? Is itf <?. Nil delHy or Non 

assumpsit y or Not guilty ? 

(c) What mode of proof is open to the defendant ? Is this ono 

of tho actions in which he can still wage his law ? 

(d) What is the final process P TJan one proceed to outlawry ? • 

(e) How will the defendant bo punished if the case goes against 

him ? Will ho be merely amerced or will ho bo imprisoned 
until ho makes fine with tho king ? 

In course of time, partly by statutes, partly under cover of 
fictions, the procedure in tho various personal actions was made 
more uniform ; but the memory of tl^ese old* differences endured, 
and therefore classification was a difficult task. ’ 

(2.) The list of original writs was not the reasoned scheme of a 
provident legislator calmly devising apt remedies for all conceivable 
wrongs; rather it was the outcome of the long and complicated 
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struggle ^vhoroby the English king at various times and under 
various pretexts drew into Ids own court (and so drew away ffom 
other coprts communal^ §eignorial, occlesiastical), almost all tho 
litigation of the realm. Then, in the thirteenth century, the 
growth of Parliament prevented for the future any facile invention 
of new remedies. To restrain thei king’s writ-making power had 
been a maiA object with those who strove for Parliaments (a). Tho 
comi)lcteness*'of tho parliamentary victory is marked by the well- 
known clause in the Statute of Westmiiyster II. (/») which allows 
tho Chancery to vary the old forms so ^as to suit new cases, but 
only now cases which fall under qM la^. A use of this permission, 
which wo are aj)t to think a te^dy and over-cautious use, but which 
may well have J'oen all that V^^riiaihent would have suffered, gave 
us in course of time one*, new fona of action, namely, tr espass upon 
the special case, and this again throw out branches which came to 
bo considered as distinct forms of action, namely, assumpsit and 
trover. Equity, again, met some of tho new wants of new times, 
but others had to be mot by a stretching and twisting of tho old 
forms which wore made to servo msmy puiposos for which they 
wore not originally intended. o 

Now to Bracton writing in the middle of tho thirteenth century, 
while tho king in his chancery and his court still exercised a con- 
siderable power of making and sanctioning now writs (c), it may 
have seemed very possible that the personal actions might bo 
neatly fitted into tho scherao that ho found j)r«vided in the Eoman 
books ; they must bo (1 ) ex contractu vel quasi ^ (2) ex maJeJicio vel 
quasi {d). Personal actidns in the king’s coui-t were by no moans 
very common ; such actions still wont to^tho local courts. Perhaps 
it is for this reason that ho says vory Mttlo about them ; perhaps 
his work is uufinisl^ed ; at any rate, he just states this classification 
but makes hardly any use of it. The same ina^ be said of his 
epitomators Britton (e) and Eleta(/). Thoughout tho middle ages 


• 

"" (tf) Sec a complaint by the 
bishops in 1257, Mat. Par. Chivn. 
Maj. (cd. Luard) vol. vi. p. 363. 
Now writs contrary to law are 
made in the Chancery without the 
consent of the council of tho realm. 
So under the provisions of Oxford 
(1258) the Chancellor is to swear 
that he will ^eal no 'writs aavo 
writs of course, without the order 
of the king and of the council 
established £3'- the provisions. See 
Stubbs, Select Charters, Part 6, 
No. 4. 


{b) Stat. 13 Edw. I. (1285) c. 24. 
(c) His doctrine as to tho making 
of new writs will bo found on fols. 
413 — 414 i. See fol. 438 b for a 

writ invented by William of 
Kaleigh. In several other cases 
Bracton notices that the writ has 
been lately devised by resolution 
of the Court {de consilio curiae), e. y. 
the Quarc Ejecit, fol. 220. 
fr?) Fol. 102. 

{e) Vol. i. p. 156. Britton’s equi- 
valent for malvfw'inm is trespass, 

{/) Fol. 126. 
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the theory that personal actions may be arranged under th|)se head- 
ings seems to remain a sterile, alien theory. It does not dotennine 
tho arrangement of the practical booksf the Register^ the Old 
Natura Brevium, Fitzherbert’s Natura Brevium, tho Novae Narra- 
tiones. Even Hale, when in his Analysis ho mapped out the field 
of English law, did not make itmn important outline. 

Tho truth seoms to bo that tho most natural ^lassffication of 
writs was quite different. It would giv« us as its two main head- 
ings — (a) Praecijie; (b) tefecerit securum. 

(a) In one class we ha^ve writs beginning with Praecipe quod 

Teddat—faciat—xjermitiat. the sheriff is to bid tho defendant 
render (do, j)ormit) somctliing, an«i only if this command bo 
ineffectual will tho action proceed. To this class Oolong tho writ 
of light and other propnetaiy real action%, also debt (ry), detinue 
account, and covenant. , 

(b) In the other class the writ supposes that there is already a 
completed wrong and a perfect cause of action in tlio king’s court. 

If the j)laintiff finds pledges to prosecute, then the defendant must 
appear and answer. To thi»^ class belong the possessory assizes, 
trespass aad all the forms developed out of trespass, vi^. case, 
assumpsit, trover. . 

Much is made of this classification in a book which once was of 
good repute, a book to whicji* Blackstone owed much, Sir Henry 
Finch’s Discoitrse on Law (A). Tho historical basis seems tlys: tho 
king’s own court takes cognizjince of a cause either because the 
king’s lawful precept has boon disobeyed, or because tho king’s 
peace has been broken. • • 

But in order to assure ou jselves that tho line between breaches of 
contractual obligation and^ther causes of section cannot have been 
regarded as an elementary outline of tho law^by our mcdiooval 
lawyers, we have^nly to recall the history of assumpsit. Wo are 
obliged to say either that at some moment assumpsit ceased to bo an 
action ex Tjmleficio and became an potion ex contraeiUy or (and this 
seems historically the better way of putting it) that it was an 
action founded not on contract, but on the tort done by broach of 
some contractual or other duty voluntarily assumed. It must have ^ 
been difficult to hold that the forms of personal action could bo 
aptly distributed between tort and contract, when in tho Register 

(^) The writ of debt in Glanvill, in Debt ; see* lib, 1(V cap. 5. 
lib. 10, cap. 2, is just the writ of . ^h) Editions in 1613, 1636, 1678, 
right with the valuation that a and 1 759. In tlio last of these see 

certain sum of money due is sub- pp. 257, 261, 284, 296. Blackstone 

stituted for a certain quantity of notices this classification in Corn- 
land. There may be trial by battle inent. vol. iii. p. 274. 
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actions founded on non-performance of an assumpsit occurred, not 
even under the title of Case (for there was no such title) ^but 
under the title of Troex-ass mixed up with assaults and asporta- 
tions, far away from debt and covenant (i). 

The same point may bo illustrated by the difficulty which has 
been felt in modern times of deciding whether detinue was esc. 
contractu 6r ex delicto, Bracton, fixing our terminology for all 
time, had said (7c) that thm'e was no actio in reni for the recovery 
of movables because the judgment gave the defendant the option 
of pajdng the value instead of delivering the chattel. The 
dilemma therefore of contract ^or tort was offered to claims to 
which, according to Roman'- notions, it was inapplicable. But 
whether dotini7Q was founded^ on contract or founded on tort, was 
often debated and never well Vsettled. During the tiast and the 
earlier part of the present century the fact that in detinue one 
mighti-doclare on a loss and finding (detinue sur trover) was taken 
to prove that there was not necessarily any contract between the 
parties (7). Opinion was swayed to the other side by the close 
relation between detinue and debt (wi), a relation so close as to be 
almost that of identity, especially when debt was brought, not in 
the dehet and detinety but in the detinet only(?i). A middle 
opinion was offered by the learned Serjeant Manning (o) that 
detinue sur bailment was ex contraci>u, and detinue sur trover was 
ex delicto; this would have allowed the question tl) turn on tho 
choice made by the plaintiff’s pleader betwoCto. two untraversable 
fictions. A recent decision of the Court of Appeal (jf>) shows 
that the difficulty cannot occur in its old form. Wo are no longer, 
even if once we were, compelled to say j^hat all claims for delivery 
of a chattel must be ex contractu or al2. fnust bo ex delicto, though 
even the theory t^^at every such claim is either ex contractu or ex 
delicto has difficulties of its own, which might havo been avoided 
were wo free to say that such a claim may be actio in rem. 

Because of the wager of law assumpsit supplanted debt ; so also 


(i) Registruin, fol. 109 ^ ; vnits 
for not cutting down trees and not 
^ erecting a stone cross as promised, 
are followed immediately by a writ 
for entering a warren and carrying 
off goods by force and arms. 

(A) Fol. 102 h, 

h) Kettle 7z. JBromsall (1738) 
WillesllS; Graham (mi) 

1 B. & P. N. R. 140 ; Gledaiane v. 
Jlewitt (1831) 1 Tyr. 445 ; JBroad- 
bcntY, Ledward (1839) 11 A. & E. 
209 ; Clements v. Flight (1846) 16 


M. & W. 42, 16 L. J. Ex. 11. 

(w) Walker v. Needham (1841) 4 
Sc. N. R. 222; 3 Man. & Cr. 657; 
Banhy v. Lamh (1801) 11 0. B. N. S. 
423, 31 L. J. 0. P. 17. 

(») “ And indeed a writ of debt 
in the detinet only, is neither more 
nor less than a mero writ of de> 
tinue.” Blackst. Comm. iii. 166. 

(o) 3 Man. & Gr. 661, note. 

(p) Bryant v. Herbert (1878) 3 
C. P. Div. 389, reversing 8, G, ibid, 
189, 47 L. J. C. P. 670. 
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for a long while the work of detinue was done by trover. That 
tro'fer was in form ex delicto seems not to have been doubted, still 
it often had to serve the purpose of a vigiJicatio, As Locd Mans- 
field said(y), “ Trover is in form a tort, but in substance an action 

to try property An action of trover is not now ex -maleficio, 

.though it is so in form ; but it is founded on property.** * 

For these among other reasons the attemj)i to foiyo the English 
forms into the Roman scheme was not#likcly to in*osper. Never- 
theless the tliooiy that tlje personal actions can bo gi’ouped under 
contract and tort made wpy as the procedural difierences between 
the various forms were, in* one •way and another, obliterated. 
Blackstono states the theory (?•), but 4 ^oes not work it into detail ; 
following the j)lan which he inlieiitod from Hale, iio treats debt, 
covenant, anA assumpsit as reinedic* for injifries affecting property, 
injuries affecting choses in action (^). In later books of practice 
the various forms are enumerated under the two headings; clptinue 
appears sometimes on one side of the line, sometimes on the 
other (i). 

Apart from the statutes whmh will be mentioned presently, little 
of practical importance has really depended on the diuwing of this 
line. The classification of the personp,! actions has boon discussed 
by the Ooui’ts chiefly in throe contexts. 

1. As to the joind^i* of actipfts. We find it said at a comx)ara- 
tively early day that “ causes ux)on contract which are in the right 
and causes upon a toft cannot b<i joined** (tt). But the rules regu- 
lating this matter were comifiicated, and could not bo reduced to 
this simple ininciplc. Iif the main they turned uppn those jn’oee- 
dural differences which hj^o been noticed above. Thus it was 
said that the actions to joined must be such as have the samo 
mesne jirocess and the same general issue, alsojthat an action in 
which, apart from statute (as), the defendant was liable to fine, 
could not be joined wdth one in which he could only be amerced. 
Assumpsit could not be joined with debt; on tho other hand debt 


{q) Kamhly v. Trott (1776) 1 
Oowp. 371, 373, 374. 

(r) “Personal actions are such 
whereby a man claims a debt, or 
personal duty, or damages in lieu 
thereof ; and likewise whereby a 
man claims a satisfaction in da- 
mages for some injury done to his 
person or property. The former 
are said to be founded on contracts, 
the latter upon torts or wrongs.** 


Comm. iii. 117. 

(«) Ibid, 153. 

(^) Thus in Tidd*s Practice 
(chap, i.) detinue is treated as ex 
deUcto; in Chitty*sPleailing (chap, 
ii.) it is classed as ex contractu, but 
hesitatingly. ^ 

- (h) Denison v. Malphson (1682) 
1 Vent, 365, 366. 

{x) 5 & 6 W. & M. c. 12, abolish- 
ing the capiatur pro fine. 
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could be joined with detinue (^)., This matter once very fertile of 
disputes has become altogether obsolete. 

2. As to the survivaPcf actions (a) against and (b) for personal 
representatives. Here again it may be doubted' whether the line of 
practical importance has ever been that between contract and tort, 
though the latter has often been mentioned in this context. 

(a) If w\3 look back far enough we find that it was only by slow 
degrees that the executor came to represent the testator in at all a 
general wsLy^z). It was, for instance, a rule that the executor 
could not be sued in debt if the testator could have waged his law. 
At one time and before the development of assumpsit, this must 
have meant that the oxecutor-could hardly over be sued for money 
due upon a simple contract.' In (Poke’s day it was still ai’guable 
that assumpsit would not lie agtfinst the executor (a), (ind not until 
the contrary had been decided was it possible to regard the executor 
as boai ing in a general way the contractual liabilities of the testator. 
On the other hand it seems to have boon quite as early established 
that the executor could be made to answer for some causes of action 
whicih were not broaches of contract; i, e., where the estate had 
been increased by the proceeds of the testator’s wrong'-doing (&). 
But so long as tho forma of action existed they wore here of im- 
portance. Thus tho executor could not have boon sued in trespass 
or trover though tho facts of tho case were suc^i that he could have 
boon sued in assumpsit for money had and received (t*). Trespass, 
it may be remembered, had but ^ory gradually become a purely 
civil action; to start with it was at least in part a criminal proceed- 
ing: so late as 1G94 the defendant was, in ‘theory, liable to fine and 
imprisonment (d) ; criminal proceedings founded on tho testator’s 
misconduct could not be taken against O'e executor. 


(i/) The learaing on this topic 
will be found in tho notes to Cory^ 
ton V. Lxthehye, 2 Wms. Saund. 

• Z 1 7 See also the observations 

of Brainwell L. J. in v. 

Herbert, 3 C. P. Div. 389—391. 

(s) See Bracton, fol. 407 b. 

* (rt) I^mchon'^s Case (1611) 9 Rep. 
86 b. By this time the province 
within which wager of law was 
permitted had been so much nar- 
rowed by judicial decision ^that 
it had become' ‘possible to regard 
as merely proc^ural the rule lis 
to debt against executors stated 
above. 

{b) Sir Henry Sherrington^ a Case 


(temp. Eliz.) Sav. 40. See remarks 
on this case and gcnei*ally on this 
piece of history by Bowen L. J. in 
rhillips V. Hontfray, 24 Ch. Div. 
439, 467, 62 L. J. Ch. 833. 

(c) Hambhj v. Trott, 1 Cowper 
37 i ; Phillips v. Horn fray, vhi sup. 

(d) Stat. 5 & 6 W. & M. c. 12. 
The penal character of the writ of 
trespass is well shown by the 
clause of tho Statutum Walliae 
introducing that writ into Wales. 
“ Justitiarius .... siinvenerit 
roum culpabilem, castiget eum per 
prisonam vel per redemptioncm vel 
per misericordiam, et per dampna 
laeso restituenda secundum quail- 
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(b) As regards the other question, what actions survij'e for an 
ex(*)utor or administrator, we find it early said that at common 
law actions in contract do survive whil<^ actions in tort do not (e) ; 
but already in 1330 a statute, which was verj' liberally construed, 
had given the executor some actions which imdoubtodly were the 
outcome of tort (/). On the other hand it has been hel& even of 
late years that (apart from all question as to real c^tatcfj) an action 
for broach of contract does not necessarily suiwivo for or against 
the personal representatiye ; the cause of action given by a breach 
of promise to marry is noi^ as a general rule one for which ropre- 
sentativcs can sue or be sue^(<;r). *But the present state of the law 
as to the survival of actions is discussipd above {h). 

3. Several discussions as to the liiio between contract and tort 
were occas:‘>'::4.od by the rule that wliile joisit eontractors must bo 
sued jointly the liability of joint tor^-foasors i% joint and several (i). 
The earliest authority draws the distinction between “praocq^ quod 
reddat” and debt on the one hand, and “trespass ot huiusmodi ” on 
the other (/o). But the antithesis of contract and toi't ci'ops up in 
the seventeenth century (/). decision (w) of Lord Mansfield in 
1770, thatihe objection to non- joinder of all joint contractors as 
defendants can only bo taken by plep. in abatement deprived this 
matter of much of its importance. Still the question whether there 
has been breach of a* joint^ contract, or a tort for which several are 
liable severally* as well as jointly, is of course a question which may 
still arise and be difficult to ans^for («.). 

Lastly we come to the statutory adoption of the tlicory that every 
personal action must bo founded either upon contra^jt or iq^on tort. 
The first statute which rcc<jgnized this doctrine was seemingly the 
County Courts Act, 1846 {o\ Here, in a section dealing with costs, 
the antithesis is “founded on contract,” “founded on tort.” The 
County Courts Aok of T8o0 (p) fell back on an enumeration of the 
forms of action, placing covenant, debt, detinue, and assumpsit in 
one class, and trespass, trover, an^ case in another class. The 


tatem et quantitatem delicti, ita 
quod castigatiu ilia sit aliis in 
exemplum, et timorem praebeat 
delinquendi.” 

{e) Le Mason v. Dixon (1027) W. 
Jones, 173. 

(/) Stat. 4 Edw. III. c. 7. De 
bonis asportatis in 'vita testatoris. 

((j^) Chamberlain v. Williamson 
(1814) 2 M. & S. 408; Finlay v. 
Ohirney^ 20 Q. B. Div. 494, 67 L. J. 
Q. B. 247. 

(70 P. 69. 


(i)*Scc notes to Cabell y. Vanghaiiy 
1 Wms. Saund. 291. 

(/•;) Br. Abr. licsponder, 54. 

(7) Boson V. Sand/ordf 3 Salk. 
203 ; 1 Shower 101 ; Ihch v. Fil- 
hington, Oarth. 171 ; Child v. Sands, 
Garth. 294 : ^^Basiard v. Hancock, 
CartlF. 361. % 

, f^n) Bice v. Shnte, 5 Burr. 2611. 

\n) Sco remarks of Lindlcy L. J. 
Partnership, 5th ed. pp. 198-9. • 

(o) 9 & 10 Viet. c. 95, s. 129. 

(p) 13 & 14 Viet. c. 61, s. 11. 
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Common^: Law Procod ui'o Act, 1852 (g'), assumes in its schedule of 
forms that actions aro either “on contracts,” or “for wrotigs 
independent of contrfict i ’J but sect. 74 admits that “ certain causes 
of action may be considered to partake of the^ character both of 
broaches of contract and of wrongs ; ” some very needless litigation 
might have been saved had a similar admission been made in other 
statutes. 

T- '' 

By the County Ooui'ts Act of 1856 (r), costs in a certain event 
were made to depend upon the question, whether the action was 
“ an action of contract.” By the Common Law Procedure Act of 
1860 (s), costs in a certain event were tnade to depend on the ques- 
tion whether the action was “.for an alleged wrong.” 

A section of< the County Courts Act, 1867 {t), drew a distinction 
as to costs between actions “ founded on contract, ”i and actions 
“ founded on tort.” 

Lastc y the County Courts Act of 1888 in several of its sections 
draws a distinction between “ an action of contract” and “an action 
of tort ” (a), while elsewhere (x) it contrasts an action “ founded on 
contract ” with one “ founded on tort.*^ 

The practical upshot, if any, of these antiquarian remcf-ks is that 
the courts of the present dfiy are very free to consider the classifica- 
tion of causes of action without paying much regard to an attempt 
to classify the now obsolete forms of action, m. attempt which was 
never very important or very successful ; an attempt which, as we 
may now think, was foredoomed to failure. 


{q) 15 & 16 Vift, 0. 76. ’ 

(r) 19 & 20 Viet. c. 108, s. 30. 

(#) 23 & 24 Viet. e. 126, s. 34. 

(t) 30 & 31 Viet. e. H2, s. 5. 
Recent decisions iv»’e Dryant v. 
Herbert, 3 C. P. D. 189, 389, 
47 L. J. C. P. 670 ; Vonlifex v. 


Midland' R. Co. 3 Q. B. D. 23 ; 
Fleming v. Manchester, ^'C, R. Co. 
4 Q.>3. Div. 81. 

[u) 5*1 & 62 Viet. c. 43, ss. 62, 

66 , 66 . 

{x) 51 Viet. 0 . 43, s. 116. 
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EMPLOYEES’ f JAJ3JL1TY ACT, 1880. 


(43 & 44 yiCT.tj. 42.) 

• • . . . 

jAn Act to <^xtend and regulate ^lie Liayiity of Employers to 
make Compensation for Personal Injuries suffered by 
Workmen in their service. September, i880.] 

Ee it enacted by tlio Queen’s most Excellent Majesty, by and with 
the advice and consent of tli^. Loi'ds Spiritual and 'femporal, and 
Commons, yi this preselit Parliament assembled, and by the autho- 
rity of the same, as follows : 

1. Where after the commencement bf this Act personal injury is 
caused to a workman^ , 

(1.) By rcas(va of any dcJfect(«) in the condition of the ways(/>), 
works (c), machinery, ov plant {d) connected with or used 
in the business of the employer (e) ; or 


(a) Tliia must bo a dpfeef show- 
ing some negligence of ihe em- 
ployer ; Walsh V. Whitelcy 

21 Q. B. Biv. 371, 57 L. J. CJ. B. 
58G. 

[b) An object le^fc stiTJRing out 
over a way is not a defect in the 
condition of the way ; McGiJfin v. 
Palmer's SMjjhuildiiig Co. (1882) 10 
Q. B. D. 6, 62 L. J. Q. B. 25. 
“ Defect in condition ” includes 
unfitness for safe use, whether from 
original fault of structure or want 
of repair; ITeskey. Samuelson (1883) 
12 Q. B. D. 30, 63 L. J. Q. B. 45 ; 
or insufficiency of any part of ihe 
plant for the particular pui*posc it 
is being used for ; Cripps v. Judge 
(1884) 13 Q. B. Div. 683, 63 L. J. 
Q. B. 617 ; but not mere negligent 
user : Willetts v. Watty ’92, 2 Q. B. 
92, C. A. Any space which work- 
men have to pass over may be a 

P. 


“way”: ib. AsjLo sufficiency of 
evidence on this point, Paley v. 
Garnett (1886) 16 Q. B. D. 52. A 
dangerous# or improper collocation 
of things not defective in them- 
selves may bo a defect ; Wehlin v. 
Ballard (1886) 17 Q. B. D. 122, 55 
Ij. j. Q. B. 395 ; but see Thomas 
Quartemnaincy 18 Q. B. Div. (Mo ; 
and qv. whether Weblin v. Ballard > 
bo light, per Bowen L. J. at p. 
699. 

(<j) Leaving a wall which is under 
repair insecure for want of proper 
shoring up may bo a defect in the 
condition of works •w'ithin this 
sub-section; Branniganv. Itobinson, 
’92, ^Q. B. :Vi4, 61 L. J. Q. B. 202. 

“Plant” ms-ybiclude horses, 
'and vice in a horse is a “ defect ” ; 
Yanmuth v. France (1887) 19 Q. B. 
Div. 647, 57 L. J. Q. B. 7. 

{e) The words of this section do 

L L 


Amend- 
ment of 
law. ^ 
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( 2 ,) By reason of the nogligonco of any person in the service of 
the employer who has any superintendence entrustoA to 
^hiin (/) whilst the exorcise of such superintendence (< 7 ) ; 
or 

( 3 .) By reason of the negligence of any person in the service of 
‘fcho employer to whoso oiiders or directions tlio workman 
at the time of the injury was bound to conform (7i), and 
did^conforra, whe^e such injury resulted from his having 
so conformed (i) ; or 

( 4 .) By l easoii of the act or omission of any person in the service 
of the omi)loyer doAo qr madh in obedience to the rules or 
byelaws of the employer, or in obedience to particular 
instructions given ^by aAy person delegated with the 
authority of tl^o cmplorer in thiit behalf ; or . 

(o.) By reason of tiie negligence of any person in the service of 
^ the employer who has the charge or control (/i;) of any 
signal, points, locomotive engine, or train upon a rail- 
way (Z), 

the workman, or in case the injury results in death, the legal per- 
sonal rciprosontativos of the workman, and a*ny persons ^iiititled in 
case of death (/a), shall have the same right of compensation and 
remedies against the einidoyer as if the workman had not been a 
workman of nor in the service of the employoi!, nor engaged in his 
work(v/). * • 


not apply to ways, works, &c. 
which are in course of construc- 
tion, and not yet sufficiciJtly com- 
jiloto to bo used in tlio business ; 
Jfour V. I'iffr/f (mCy) 17 Q. B. 
D. 187. They do ap})l^ to “ an 
aiTaiigement of machinery and 
tackle which, altlioiigh reubonably 
safe for those engaged in worldiig 
it, is ncA^ertlielehS dangerous to 
workiueu cn»ploy<'d in auotber de- 
uarlmeut of the business ” ; Smith 
V. Ihihrr, ’91, A. C. 32.5, 351, 60 
Li. J. Q. B. 683, per Lord "VVafson, 

{f) See iiiterpretution clause, 
sect. 8. 

(//) Oshorm v. JavJcsan (1883) 11 
Q. B. I). G19. 

{h) Snoxvihn v. Dmpm (1890) 25 
Q. B. Div. 193, 59 L. (T. Q. B. 325. 

(Z) Orders oi. directions within 
tlie meaning of this sub-sectihn 
need not bo express or specific ; 
MiHfi'ftid V. MidtiDni J{. Co. (1884) 
1 1 Q. B. D. 68, 51 L. J. Q. B. 202. 
Tlio order need not have been negli- 
gent in itself, nor the sole or im- 


mediato cause of the injury : 

V. Waygood, ’92, 1 Q. B. 783, 61 
L. J. Q. B. 391, C. A. 

(/*) The dfity of oiling and clean- 
ing points is not charge or con- 
trol’^aj 'OMif V. <?. ir. Co. (1883-4) 
11 Q. B. D. 22, 12 Q. J3. Div. 208, 
53 L. J* Q. B. 613. Any one 
having authority to set a line of 
cari’iages or trucks in motion, by 
whatever means, is in charge or 
control of a train ; Cox v. 6^. W» J?. 
Co. (1882) 9 Q. B. D. 106. 

(/) ‘‘Kail way” has its natural 
sense, and is not confined to rail- 
ways made or used by railway com- 
panies ; Domihtif v. Firhank (1883) 
10 Q. B. D. 358, 52 L. J. Q. B. 480. 

(a?) A workman can bind him- 
self by contract with his employer 
not to claim compensation under 
the Act, and such contract is a bar 
to any claim under Lord Camp- 
bi *11’ 8 Act ; G riji thsY. Dudley (1882) 
9 Q. B. D. 357, 51 L. J, Q.*B. 543. 

(m) This evidently means only 
that the defence of “common em- 
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2 . A workman shall not be entitled nmler this Act to ^ny right Exocp- 

of Compensation or remedy against the employer in any of the 
following cases ; that is to saj', ^ ^ mont of 

(1.) Under sub“.sootion ouo of section one, unless tho defect hiw. 
therein moiitioned arose from, or had not been discovered 
or remedied owing toJthe negligence of the omf lover, or 
of some person in the sorvico of tho emj^loyir, and oii- 
trustod by him with tho duty of seeing tliat tho ways, 

W'orkH, machinery, or plant \verc in proiior condition (o). 

(2.) Under sub-section ^four of section ouo, unless the injury 
resulted from som# in\pi;opnoty or defect in tho I’ules, 
byelaws, or instnictiona therein mentioned ; provided that 
where a rule or byolflw' hag boon approv'd or has boon 
acc'' 2 >ted as a pi’opor it«ilo or byelaw by ono of iter 
Majesty’s Principal Socrctarics of 8tato, or by tho Board of 
Trade or any other departn^ent of tho Go verumont^ under 
or by viviue of any Act of Purlianumt, it sliall not be 
doemod for the purposes of this Act to be an im 2 >ro 2 >or or 
dofeciivo rule or byulaw. 

(3.) In ^iny caso where tho workman know of tho defect or 
nogligoiico which caused his injury, and failed within a 
reasonable time to give, or causo to bo given, information 
llioroof to the oinplo^^cr or some person superior to hiins(»lf 
in thfi sorvico of* tho einidoyer, unless ho was aware tliat 
the oini)loy«pr or such •superior already knew of tfio said 
defect or negligence ( p), 

3. Tho amount of coinponsation recovoi’^blo under this Act sliall Limit of 
not exceed such sum’ as may bo found to be cquivuloiit to tho csti- 

mated earnings, during tl^o three years preceding tho injury, of a 

ploymcnt” shall i*ot flfi'^availahlo the defect to the enijiloyer or foro- 

for tho master ; not that the facta man, wlio has refused or neglechid 

and eironmstiiuees of the work- to ninond it, is not e,ouelusivo to 

man’s employment are not to bo ^how voluntary ac('optanen of tho 

considered, r.y. if there is a (pies- risk; Ytmnouthy. Franre (1.S87) li^ 

tiou of coutrihiitory iiogligeuce. Q, Uiv. ()17, o7 L. J. Q. B, 7 ; 

Nor docs it exclude the defence Smif/t v. Jhtkr,\ ’91, A. O. 325, CO 

that the workman in fact knew and L, J. Q. B. 083, sec j). 153, above, 
accepted the pp('-cifio risk; Thnmas (o) Bee KUUle v. J.occtt (1885) 

V. Quarieimaine 18 Q. B. Div. 16 G. B. D. 005, 010. 

685, 56 L. J. Q. B. 340 ; but such (/>) This suh-sec-tiou creates a 
defence is not admissible where tho new and special statutory defence, 
risk was created by breacdi of a sta- sue v. Ji(Ultt£d (188G) 17 Q. 

tutory duty; FadiUlty y.Farl Grmi- D. 122, 125, 55 Ji. J. Q. B. 395. 
viUe (1887) 19 Q. B. t>. 423, 56 L. J. ' It does nut enlarge by implication 
Q. B. oOl ; and a workman’s con- the right of action under sect. 1 ; 

tinuing to work with defective T/tomasY, QmrtermainCf noiQ {it^. 

plant after ho has complained of 

L L 2 
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Limit of 
time for 
recovery 
of com- 
jiciisation. 


Money 
payable 
under 
penalty 
to be de- 
ducted 
ironi com- 
lionsation 
under Act. 


Trial of 
actions. 


IKjrson tiie same grade* emplojred during those years iu the like 
cunploymont and in tlio district in which the workman is cmploT/ed 
at tho tipje of tho injury , 

4. An action for tho recovery under this Act »f compensation for 
an injury shall not bo maintainable unless notice (</) that injury 
lias been sustained is given within six weeks, and tho action is 
coinmtJiired within six months from tho occurrence of the accident 
causing tho injury, or, in c^ise of death, within twelve months from 
tho time of death : Provided always, that in case of death, tho want 
of Bucli notice shall bo no bar to tho maintenanco of such action if 
tho judge shall bo of opinion th/it thCi’O was reasonable excuse for 
such want of notice. ^ 

6. There shrll bo dodnctc^A froiil any compensation awarded to 
any workman, or roiirea'intativc.'P of a workman, or poi>;ons claiming 
by, under, or through a workman in respect of any cause of action 
arisiiif^undcr this Act, any penalty or part of a penalty which may 
have l)ccnpaid in i)ursuanco of any other Act of Parliament to such 
workman, ropresontativos, or persons in respect of tho same cause 
of action ; and whore an action has boon brought under this Act by 
any workinaii, or tho representatives of any workman, qv any per- 
sons claiming by, under, or thimigJi such workman, for compensa- 
tion in respect of anj'- cause of action arising imder this Act, and 
jiajmiont has not previously heon made of any penalty or part of a 
penalty under any other Act of Parliament in respect of tho same 
cause of action, such workman, repi'esontativos, or person shall not 
bo entitled tlicreaftor to receive any penalty or part of a jicualty 
under any other Act of 'Parliament in respect of tho same cause of 
action. 

. c. 

6. — (1.) Every action for recovery of compensation under this 
Act shall be brought in a county court, but may, upon tho applica- 
lion of either plainiiit or defendant, bo ro'ifxovtvl into a superior 
court in like manner and upon the same conditions as an action 
commenced in a county court may by law bo removed (?•), 

(2.) Upon tho trial of any such action in a county court before 


{(j) This notice must be in writ** 
ing; Mot/le v. JeMm (1881) 8 Q. 
B. D. 116, 51 L. J. a B. 112, and 
must contain in writing all the 
particulars required by sect. 7 ; 
Jurn V. Millivrjl J)oc% Co, (3S82) 
8 Q. B. Div. 482,1 51 L. J. Q. B, 
277. 

Proceedings in the county 
eourt cannot bo stayed under setst. 
39 of the County Courts Act, 1856. 


That section applies only to actions 
which might have been brought in 
the Superior Court ; Iteg, v. Judffe 
of Citt/ of London Court (1885) 14 
Q. B. B. 818, 54 L. J. Q. B. 330; 
ahirmediuC. A., W. N. 1885, p. 95. 
As to grounds for removal, see 
j\bmday v. Thames Iromcorks Co, 
(1882) 10 Q. B. D. 59, 62 L. J. 
Q. B. 119. 
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• 

thp Judge without a Jury one ot* more assessors may be*appointed 
for the pui’poso of ascertaining *tho amount of compensation. 

(t'h) For the purpose of regulating Ihe conditions aiM mode of 
api^ointment and remuneration of such assessors, and all matters of 
proceduTO relating to tlieir duties, and also for the purpo|io of con- 
solidating any actions under tliis Act in a county courh and other- 
wise preventing multiplicity of sucli actions, rulestamtlrcgulafions 
may bo made, varied, and repealed frofn time to time in the same 
manner as rules and i^'gulations for regulating the practice and 
procedure in other actiom? count}'’ courts. 

‘‘County court” shall, with Vespect to Scotland, moan tho 
“Sheriff’s Conit,” and shall,, W’ith*respcct to Ireland, mean tho 
“ Civil Bill Court.” • • * 

In Scotlaiid any action under This Act^njay bo removed to tlio 
Court of Session at tho instance •of cither party, in the manner 
provided by, and subject i > tho coinlitions prescribed by, sceiJion nine 
of the Slicrilf Courts (Scotland) Act, 1877. 40 & 41* 

In Scolland tho shorill may conjoin actions arising out of tho Viet. c. 60, 
same occurrence or cause of action, though at tho instance of 
dilf('ront forties and in respect ot dilfe,ront injuries. 

7. Notice in respect of an injury nindor this Act shall give tho Mode of 
name and address of the pm-son injured, and shall slate in ordinary 
lafl^gn ago tliocfais^of th(^ injury (s) and tho dato at which it was injury, 
sustained, and shall^bo served on tho employer, or, if thoro#is more 
than one cmploj'or, upon one of such em])loyers. 

The notice may be served by deliveriiig tho same to or at tho 
residence or place of business of the i)orson on wlieni it is to bo 
served. ^ • 

Tlic notice may also 11b served by i)Of«t by a r(*gisU)red letter 
addressed to the por^o’i on whom it is to bo sej’\’fd sit his last known 
place of residencJ; or phico of business; and, if served by post, shall 
bo deomcil to have been served at the time when a. letter containing 
tho same would bo delivered in tins ordinary course of post ; ami, in 
proAung tho service of such notice, i^ shall be sulliciont to ]>rovo 
that the notice w^as properly addressed and registered. 

"Where the employer is a body of x^ersons corx^orato or unincor- 
porate the notice shall be served by delivering tho same at or by 
sending it by i^ost in a registered letter adthessod to tho office, or, , 
if there ho more than one office, any one qf the offices of such 
body. 

(. 5 ) It need not state the cause of 386, 51 L. J. Q. B. 626 ; op. Btone 
action wdth legal accuracy; Clark’- v. Byde^ 9 Q. B. D. 76, 61 L. J. 
son V. Musgrave (1882) 9 Q. B. D. Q. B. 452. 
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A notic6 under this section shall* not be deemed invalid by reason 
of any defect or inaccuracy (<) therein, unless the judge who tries 
the actioif ‘arising from tlie'injury mentioned in the notice shall be 
of opinion that the defendant in the action is prejudiced in his 
defence bf^ such defect or inaccuracy, and that the defeat or in- 
accuracy was for the purpose of misleading. 

Defiui-. 8 . For the^ purposes of this Act, unless tho context otherwise 
tions. requires, — 

Tho expression “person who has superintendence entrusted to 
him” moans a person whose solo ^or* principal duty is that of 
superintendence, and who is'hot ordinarily engaged in manual 
labour (a) : ^ , 

The expression “ emi>loyer**' includes a lody of persons corporate 
or unincorporate 

Tho expression “ workman” Incans a railway servant and any 
38 & 39 poi%on to whom tho Employers and Workmen Act, 18.75, 

■V^'ct.c 90. a])plies(ac). 

Com- 9. This Act shall not come into operation until the first day of 

nienoc- Januaiy, one thousand eight hundred and eighty-ono, which date 
^ is in this Act referred to as the commoncomont of this Act, 


(t) Stone V. JTyde (1882) 9 Q. B. 
D. 70, 51 L. J. Q. B. 452; Carter 
V. BrijsdaU, 12 Q. B. D. 91. 

(/d SluxJJers v. General Steam 
Naiiffaiion Co. (1883) 10 Q. B. D. 
350, 52 L. J. Q. B, 200 ; cp. and 
dist. Oshorm v. Jaekaon (1^83) 11 
Q. B. D. 619; 'Kcllard v. Hooke 
(1888) 21 Q. B. Div, 367, 67 L. J. 
Q. B. 599. The difference between 
a foreman who son^etimes lends 
a hand and a workman who some- 
times gives directions is in itself, 
of course, a matter of fact. 

(jc) “Any jierson [not heing a 
domestic or menial servant] who, 
being a labourer, servant in hus- 
bandry, journeyman, artificer, 
handicraftsman, miner, or other- 
wise engaged in manual labour, 
whether under tho ago of twenty - 
one years or above that age, has 
entered into or works under a con- 
tract with an employer, whether 
the contract bC ipade before* or 
after the passing of this Act, he 
express or implied, oral or in 
writtng, and be a contract of ser- 
vice or a contract personally to 
execute any work or labour; ” 38 


&,39 Viet. c. 90, s. 10. This 
defiiutvm do(?^ not include an ««ii- 
nibus conductor : 2iJPbrgan v. London 
General Omn 'tCmsi Co. (1884) 13 Q. B. 
Div. 832, 63 L. J. Q. B. 362. Nor 
the driver of a tramcar : Cook v. A". 
Metrop. ^Tramways Co. (1887) 18 
Q. B. D. 683; 66 L. J. Q. B. 309. 
Nor ^Jgroocr’s assistant in a shop, 
though he makes up and carries 
parcels in the course of his em- 
ployment V. Lawrence^ ’91, 

1 Q. B. 220, 61 LI'J . M. C. 21, 0. a. 
(on tho Employers and Workmen 
Act). It does include a driver 
of carts, &c., who also has to load 
and unload the goods carried : 
Yarmouth v. France (1887) 19 Q. B. 
Div. 647, 67 L. J. a. B. 7. 

Tho Act of 1875 did not apply to 
seamen or apprentices to the sea 
service, sect. 13. By 43 & 44 Viet, 
o. 16, s. 11, it was extended to 
them, hut not so as to affect the 
definition of “ workman” in other 
A(its by reference to the persons to 
whom the Act of 1876 applies. 
Seamen, therefore, are not within 
the Employers’ Liability Act. 
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10 . This Act may be cited as the Employers* Liability Act, 1880, Shorfctitle. 
anil shall continue in force till fhe thirty-first day of December one 
thousand eight hundred and eighty-sewfl, and to the d!id of the 
then next Session of Parliament, and no longer, unless Parliament 
shall oth«5rwiso determine, and all actions commenced ijnder this 
Act before that period shall bo Continued as if the said Act had not 
expired. * » * 

[The Act has been continued fronf time to time since 1887. 

Many proposals for amcaidment of it have been made, but none has 
yet become law.] 
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STATUTES OF I^IMITATION. 


An Acte for lymytacion of Actions, and for avoy ding of Suits in 
Lawe, 

(21 James L c. 1G.) 

S. 3. And bo it further onactod, that all accions of trespas, quare 
clausum fregit^ all accions of trospas, detinue, accion sur i^rovor and 
replovyn for taking away of goods and cattell, all accions of accompt 
and uppon tlio case, otlior tlion such accoini^ts as concerno tho trade 
of inorchandizo botwoono marchant and marchaiit, their factors, or 
servants, all accions of debt grounded upon any lendmg or contract 
without spocialtic, all accions for aiYcragos of fonts, and all accions 
of assault menace battery wounding and imprisonment, or any of 
them whjeh shalbo sued or brought at any tyme hftor the end of 
this present session of parliament shalbo commoheed and sued within 
the tyme and lymytacion hereafter expi’^ssod, and not after (that is 
to saie) tho said accions uppon the case (other then for slander,) and 
tho said accions for accompt, and the said dl;Lionfi for trespas debt 
detinue and replevin for goods or cattell, and the said accion of 
trospas, quare clausum fregit, within three yeares next after tho 
end of this present session of parliament, or within sixe yeares next 
after the cause of such accioits or suite, and not after ; and tho said 
accions of trespas of assault battery wounding imprisonment, or 
any of them, within one yeare next after tho end of this present 
session of parliament, or within foure yeares next after the cause of 
such accions or suite, and not after; and tho said accions uppon 
the case for w^^rds, \^dthin ojie yeare after the end of this present 
session of parliailient, or within two yeares next after the words 
spoken, and not after. . . . 

^ 7. Provided nevertholesso, and bo it further enacted, that if 
any person or persons that is or shalbe intituled to any such accion 



STATUTES OF LIMITATION. 


621 


I 

of trespas detinue accion sur trpver rojRevin accions of • accompts 
acoions of debts, accion of tfospas for assault monace battery 
wounding or imprisonment, accions uppfiiT the case for words, bee 
or shalbe at tbe tyine of any sucb cause of accion given or accrued, 
fallen or aome within the age of twentie-one yoares, feme covert, non 
composs mentis, imprisoned orlboyond the seas, that then such per- 
son or persons shalbe at libertio to bring the sam<i a(5clons, soo as 
they take the same within such times ws are before lymittod, after 
their coming to or being of full age, discovert, of sane memory, at 
large and retorned from beyond the geas, as other persons having 
no such impediment should have done. 


jdn Act for the Amendment of the Law and the better Advance^ 
ment of Justice, 

^ (4 & 5 Anne, 0. 3) (a). 

S. 19, Xnd be it further enacted, by the authority aforesaid, that 
if any person or persons against whelm there is or shall be any such 
cause of suit or action for seamen’s wages, or against whom tliore 
sliltSl bo any causowf acition'of trespass, detinue, action sur trover 
or replevin for takiijg away goods or cattle, or of action of account, 
or upon the case, or of debt grounded upon any lending or contract, 
without speciality of debt for arrearages of rent, or assault, menace, 
battery, wounding and imprisonment, or any of them, be or shall 
be at the^time of any sucl/, cause of suit or action, given or accrued, 
fallen or come beyond thj seas, that then> such person or persons, 
who is or shall bo epfitled to any such suit oi- action, shall be at 
liberty to bring* the said actions against such person or persons 
after their return from beyond the seas (so as they take the same 
after their return from beyond tlfo seas), within such times as aip 
respectively limited for the bringing^of the said actions before by 
this Act, and by the said other Act made in the ono and twentieth 
year of the reign of King James the First. 


((») So in the Statutes of the Bealm and Revised Statutes; c. 16 in 
other editions. . * 
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An Act ?o amend the Laws of* England and Ireland affecting 
Tra^e and Commence, 

(Meecantile Law Ameotment Act, 1856, 19 & 20 Vict. o. 97, 

. s. 12.J 

No part (ff tho Unitod Kingdom of Great Britain and Ireland, 
nor the Islands of Man, Gucjmsey, Jersey, Alderney, and Sark, nor 
any islands adjacent to any of them, bein^ part of the dominions 
of Ilor Majesty, shall be deemed to b(i beyond seas within the 
meaning of the Act of the fourth anff fifth years of the reign of 
Queen Anne, chapter sixteen (}), or of this Act. 

(d) This is chifp. 3 in tlfe Statutes of the Bealnx 
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CONTEIBUTOEY NEOgLIGENSE IN EOMAN LAW. 


Contributory nogligonce, and Hh-o allied topics considered in the 
text, did not escape the Homan lawjrors, but they arc treated only 
in an incidental manner and no complete theory is worked out. 
The passages bcaiing on the point in the Digest “ Ad legem Aqui- 
liam ** (ix. 2) are the following : — 

L. 9 § 4 (Ulpian). Sed si per lusum iaculantibus sorvus fucrit 
occisus, Aquiliao locus* est : sed si cum alii in campo iacularentur 
servus per eum locum transient, Aquilia cessat, quia non debuit per 
oampum iaculatoriuiri iter intempesiive facero. Qui tamon data 
opera in eum iaculaius est, utique Aquilia tonebitia*. 

iTTs not cleoA* wK^her fhoVords “data opera” are intended to 
cover the case of reckioss pcrsiskinco in the javelin-throwing: after 
the danger to the slave who has put himself in the way is manifest. 
There can bo no doubt liowover that Ulpiali would have considered 
such conduct equiThlent to dolus» With this explanation, the 
result coincides vrith the English rule, 

L. 11, pr. (Ulpian). Item Mela scribit, si,^.cum pila quidam 
luderent, vehemeptiuo quis pUa porcussa in tonsoris manus earn 
deiecerit et sic servi quern tonsor habebat [cd. radebat] gula sit 
praecisa adiecto cultello : in quocumquo eorum culpa sit, eum lego 
Aquilia teneri. Proculus in tonsore esse culpam: et sane si ibi 
tondebat ubi ox consuetudine ludobatix vel ubi transitus froquens 
erat, est quod ei imputetur : quamvis nec illud male dicatur, si in 
loco periculoso sollam habenti tonsori se quis commiserit, *ipsum 
de se queri debore, 

Mela seems to have thought it a question of fact, to be deter- 
mined by closer examination of the j-ircum^tance*"., whether the 
barber, or the player, or both, w/3re*in mlpa, Piljbably the ques- 
tion he mainly considered was the proper form of action. Proculus 
held the barber only to bo liable. Ulpian agrees that there is 
negligence in his shaving a customer in a place exposed to the 
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accidcnt^of a stray ball, il the e^donco shows that he did so with 
notice of the danger ; but he adds that the customer, if he in fiirn 
chose to' come and bo sliaved in a dangerous place, has only his 
own want of care to thank for his hurt. To obtain this result it is 
assumec| that the danger is equally obvious to the barter and the 
customer; it is likewise expressl3^ assumed, as a condition of im-- 
puting culpa tci. either of them, that the game is carried on in an 
accustomed and convenient place. Given those facts, English law 
would arrive at the same result in a slightly different form. The 
players would not be bound to anticipate the rashness of the barber, 
and the barber, though bound to provide reasonable accommodation 
for his customers, would not* be bound to warn them against an 
external source of risk as ob /ious to ther. as to himself. It would 
therefore probably be lield that ^there was no evidence of negligence 
at all as against either the players or the barber. If the game, on 
the other hand, were not being carried on in a lawful and convenient 
place, not only the player who struck the ball would be liable, but 
probably all concerned in the game. 

L. 28 (Paulus). Pr. (A man who makes pitfalls in a highway is 
liable under the lex Aquilia for consequent damage : otheiwise if 
in an accustomed place). § 1. Haectamon actio ox causa danda est, 
id est si neque donuntiatiim est nc(iue sciorit aut providore potu- 
crit: ot multa huiusmodi dopreheniuntur, ‘quibus summer, v;tur 
petitor, si evitare periculum poterat. 

This comes very near the language of our own authorities. 

L. 31 (Paulus). Si putator ex arboro ramum cum deiceret vel 
machinarius hominem praeterountem occidit, ita tenetur si is in 
publicum decidat nec ille proclamavit, .it casus oius evitari possit. 
Sed Mucius etiam dixit, si in private idem accidisset, posse de culpa 
agi : culpam antehi esse, quod cum a diligftnto provider! poteiit {a) 
non csset provisum, aut turn denuntiatum esset cum periculum 
evitari non possit. 

, Op. Blackst. Comm. iv. 192, uWjom, p. 403. Hero a person who 
is hurt in spite of the waripng is not necessarily negligent ; as if 
for example ho is deaf and cannot hear the warning ; but this is 
immatoiial ; for the ground of the other not being liable is that he 
has fulfilled the duty of a prudent man. 

The words “vel machinarius” spoil the sentence; they are too 
much or too little. One would expect “ vel machinarius ex aedibus 


{a) Sic MS. Mor., which Momm- Latinity would require potuisset. 
son's text reproduces, but it is not “ Possit ” ad fin. should obviously 
Latin. Potuerit is probably the be “posset,” and is so corrected in 
true reading, though Augustan other edd. 
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lapidem,” or the like. The passage as stands can hajdly bo as 
Pallus wrote it (though it is dikoly enough to be as Tribonian 
edited it), and it seems more probable jjhsnt “ vel machii^arius ” is 
an interpolation than that other words have been omitted. 

Elsewhere Paulus says, Sent. Rec. 1. 15 § 3 : Ei qui irritatu suo 
foram bestiam vol quamcunque aliam quadnipodem in^e prori- 
taverit, itaque damnum ceperit [so Huschke : vulg, ‘‘eaq«e damnum 
dederit,^^ which does not seem necessjyily wrong], neque in eius 
dominum neque in custodom actio datui*. 

This is a case, aocordiog to English teminology, -not of con- 
tributory negligence, but ol no .evidonce of negligence in the 
defendant, the plaintiff’s damage beiqg due wholly to his own act. 



DRAFT OF A 


CIVIL WRONGS BILL, 


Peepaeed foe Tnp Goveenment of India. 
-I4 — 


PREFATOEY NOTE. 

Towaeds tlie end of 1882 I was instructed by tbe Govern- 
ment of India to prepare a draft Bill to codify the law of 
Civil Wrongs, or so miicb of it as might appear to be of 
general practical importance in-British India. The dr^-ft 
was constructed with the writing of the present 
book, or very nearly so, and it was provisionally completed 
in 1886; it is now*' published with, the consent of the 
Secretary of State for Iirdia. The text is given as it then 
stood, but the notos^ which accompanied it are consider- 
ably abridged. T have inserted in square brackets a few 
additional references and remarks, chiefly made necessary 
by important decisions giver since the draft was completed. 
The Government of India has not Anally decided whether 
it is desirable to codify the law on the subject at present. 
Sir Henry Maine thought twelve years ago that the time 
was ripe for it (a) ; but I understand that a considerable 
majority of the opinions which have lately been collected 

VI ^ 

<0 Mr. Ilbert states, L. Q. R, wliich ** dwelt chiefly on the im- 
V. 368-9, that in 1879 Sir II. portance of codifying the Law of 
Maine di’cw up a memorandum Torts. 
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from judicial and other officers in^ndia arc unfwourahle 
to action. 

f ^ 

It may be prgper to explain thal: the draft as it stands 
is not the mere production of an English lawyer un- 
acquainted with India, but* represents a certain amount of 
consideration and discussion by specially competent critics. 
In the preparation of the Bill 1 had, in particular, the 
advantage of constant, criticism ^froin Sir A. Maoj)herson 
and Sir William Markby, whn (I need hardly say) were 
excellently qualified both by tfieir English^ learning and 
by their Iijdian judicial experience; and, without assuming 
to make either of those learnecL-^porsons at all answerable for 
my work, I ought to say that their criticism was thi‘ dhect 
cause of material improvement in several points. A careful 
memorandum on the earlier parts of the draft was prepared 
by Mi\ (flow Justice) Syed Mahmud, and to this also I am 
indebted for good suggestions.* Further, I endeavoured, 
so^ar as I liad opportunity in England, to procure 
criticism and suggestions from Indian judicial and .execu- 
tive officers, with reference to the possible working of a 
code of Civil Wrongs in rural districts and in the non- 
regulation Provinces. Although^ such opportunities were 
limited, I thus had* the benefit of acute and valuable 
remarks of which ,tb :0 substance was embodied in the draft 
or in the notes to it. The letter of my instructions would 
have justified me in merely . stating in the form of a 
declaratory Act what I conceive^ to be the English law, 
and leaving all questions of Indian law and usage to be 
dealt with separately by the Government of India; but 
such a course did not appear to be reasonably practicable. 
The reader will therefore bear in mird that in certain 
places the draft Bill deliberately departs ’ from existing 
English law. Special attention is called to all such 
departures, and the reasons for them indicated. 
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TABIC'S OF 

SECT. Preliminary, ^ 

1. Short title. 

Extent. 

2. Saving of rights, remedies and 

onaAments independent of 
Act. ^ 

3 . Repeal of imi ctments . 

4. Interpretation danse. ^ 

5. Arrangement of Act. 

GENERAL PART. 

f 

Chmitee I. 

f 

General Pruiciples of ZWnlity, < 

6. Wrongs and wrong-^doers. 

7. Saving of lawful exceptions^ 

independent of Act. 

8. Liability for wilful harm and 

unauthorized dealing with 
property. 

9. Liability for harm not wilfully 

done by breach or omission 
or neglect of legal duty, or by 
negligence. 

10. Liability for consequences. 

1 1 . Survival of liabilities and rights 

to representatives. 

12. Liability for wrong unaffected 

by the same fact amounting 
to an offence. 

13. Liability for wrongs of agent. 

14. Liability fori^rongs of servant. 

16. Joint wrongs. 


Chaptee II. 

General Exceptions. 

16. Protection of judicial officers. 
' executing judicial orders. 

17. Protection of executive officers 

and persons executing legal 
duties. 

18. Protection of quasi- judicial 

acts. 

19. Protection of acts of lawful 

authority. 

20. Protection of acts ‘done urder 

authority oorferred by law.<. 

21. Accidental harm without ncgli- 

goncc. 

22. Harm incident to exercise of 

others’ common rights. 


PONTENTS. 

SECT. 

2 3 . Harm from voluntary exposure 
to risk. ^ 

24. Acts done with consent. . 

25. Act done on emergency for a 

person’s benefit without con- 
sent. 

26. Acts causing slight harm. 

27. Private defence. 

SPECIAL PART. 

, CUAPTEE III. 

Assault and False Imprisonment. 

28. Assault. ^ 

29. False imprisonment. 

30. Exemplary damages. 

CnAPTEE IV. 
Pefamation. 

31. Saving^ and oxdusiqu of Penal 

Code as to defamation. 

Saving of criminal jurisdiction 
on other grounds. 

32. Dcfamafjjion defined. 

33. 'CoM8truction of words 'Tjdm- 

plainerf of as defamatory. 

34. Resi)onslbility for statements 

repeated on hearsay. 

35. Fair criticism is not defama- 

tion. 

36. Fair public reports are not de- 

famation. 

37. Exceptions on grounds of public 

policy — 

(1) Trtith in substance. 

(2) Statements in course of 

judicial proceedings or 
legislative debate. 

38. (1) Statements on privileged 

occasions. 

(2) Immunity of statements in 
good faith on privileged 


Chaptee V. 

Wrongs against Good Faith. 

39. Deceit. 

40. Deceit defined. 

41. Slander of title. 

42. Malicious prosecution. 

43. Abuse of process of Court. 
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ClIAPTEB VI. 


® JFronffs to ProperUj, 
SECT. 


44. Trespass defined. 

46. Protection of apparent right to 


47. Mistake does not generally ex- 

cuse trespass. 

Immunity of certain ministerial 
actions. • 

48. Merc claim of right caniiot be 

trespass. 

49. Licence defined. ' 

60. Effect of licence. 

61. Time of grace aftc^ roi«)cation 

of licence*. 

52. True owner’s right of recap-* 
tore. * 


Chapteb VII. 

Of Nuisance. 

63. Special damage •from public 

nuisance. 

64 . Liability for jirivate nuisance. 

65. Private nuisance defined. 

66. Pre-oxislenoo of miisance im- 

'idlaterial. ^ ^ 

57. Same Mets may* bo distinct 
nuisance to scireral persons. 

68. Co-existence of other nuisances 
no defence, 

59. When owner out of ^fiJHiseBsi^n 
can sue for nuisances. 

# • • 


SECT£- , 

60. Wnat persons are liable for a 

nuisance. 

61. Concurrent civil an?» criminal 
•' jurisdiction in case of special 

damage from public nuisance. 


Chapter Vtll.* 

Of Nvgligence, 

62. Negligence and diligence, 

63. Evidence of negligence. 

64. Contributory negligence. 

65. Collateral negligence imma- 

terial. 

66. Action under stress of danger 
•• cauatid by another’s negli- 
gence. ^ 

f57. liight to rely on other’s dili- 
fi-ence^ and take lessor risk to 
avoid greater. 

68. Custody of dangerous tfiings. 

69. Lirbility of occupiers ^of pro- 

perty. 

70. Position of licensees using pro- 


Chapter IX. 

Of Damages for Civil Wrongs. 

7 1 . Measure of damages in general . 

72. Damages for injury to specific 

property. 

73. Aggravation or mitigtftion of 

damages. 


THEfSoUBDULB. 


A Bill to define and amend certain parts of the Law 
of Civil Wrongs. 

Prelimmary. 

1. This Act may be cited as the Civil Wrongs Act, Sliorttitlo, 

18 ; and Com- 

It shall come into force on the day of 18 mhnee- 

• ment. 

It extends to the whole of British India, . Extent. 

2. This Act does not affect any legal right or remedy, Saving of 
or any enactment creating or limiting rights or remedies, re^e^es, 

P. • IM M 



5'30 


INDIAN CIVIL WEONGS BILL. 


and enact- 
ments in- 
dependent 
of Act. 

Repeal of 
enact- 
ments. 

Interpre- 
tation 
clause. ' 


XLV. of 

lr« 60 . 

Arrange- 
ment of 
Act. 


Wrongs 

and 

wrong- 

doers. 


Saving o£ 
lawful ex- 
ceptions 
indepen- 
dent of 
Act. 


which is not abrogate^ Or repealed by this Act or incon- 
sistent with any express provikon of it. 

3 . The Acts mentioned in the schedule hereto are hereby 
repealed to the extent specified in that schedule, c 

4 . In this^Act, unless there he something repugnant in 
the subject or context, — ^ 

“ Court’’ includes every Court, ^jhdge, and magistrate 
and officer, having jurisdiction to hoar and determine the 
suit or matter in question : . . 

“ Good faith'’ implies the use of dtie care and attention: 

Grievous hurt” mdans any of the kinds of hurt which 
are so^designated in the Indian Penal Code, section 320. 

6. This Act is arranged as follows : — 

[Sec Table of Contents prefixed. In the original ^draft this clause was 
left blank ponding further revision.] ‘ 

GBNEEAL PXET." 

Chapter I. 

General Principles of Liability. 

6. Every one is a wiong-doer who does or omits to do 
anything whereof the doing or omission respectively is by 
this Act declared to be a wrong. 

Any person thereby becoming entitled to a legal remedy 
against the wrong-door is sqid to be wronged by him. 

7 . The liabilities declared by this Act are subject to 
all lawful grounds of exception, justification and excuse, 
whether exi>ressed in this Act or not, except so far as they 
are varied by this Act or inconsistent with its terms («). 

{a) This appears, in an Act not similar clause was inserted in the 
intended for a complete code of the English draft Criminal Code by the 
subject, a desirable i)recaution. A revising Commission. 
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8 . Every one commits wrong Jivlio harms another — 

(a) by an act intended to cause harm (h ) : ^ 

(b) by intormoddling withoui^ authority with anything 
, which belongs to that other (c), 

Ilhistration, 

A, finds a watch which B. has lostj^and in good faith, and intondin^j' 
the true owner’s benefit, jittcmpts to clean it and put it in order. In 
doing so A. spoils the watch. A. has wronged B. 

9. Every one commits a w«ong {d) who harms another — 

(a) by g,ny act* forbidden by law; or • 

(b) by omitting to perform, or* insufficiently or impro- 

perly j)erforming,* any general duty imposed on 
him by law ; or 

(c) by want of due care and caution in his acts or 
• condufct. 

In the absence of any m(jre specific rule applicable to 
the case, duo care and caution means such care and caution 

•m , # • 

as a man of ordinaly^enso, knowledge and prudence may 
be expected tef use in the like case, including, in fho case 
of acts and undertakings requiring gpecial skill, such care 
and skill as maybe expected of a person reasonably com- 
petent in the mattej* in* hand. * 

JEa'ception . — ^Whero the conduct of. a matter requiring 
special skill isVndertaken of necessity [or under circum- 
stances of evident necessity”], and to avoid a greater risk, 
the person undertaking it is deemed to use due car^ and 
caution if he makes a reasontible use of such skill as he 
actually possesses. 

(A) This clause is inclusive, not {c) Exceptions are dealt with 
exclusive: the specific definitions under Wrongs to Property. (Clause 
of, assault, trespass, and defa- ^ 47 belew.) * 
mation stand on their own groun(^ {(C) Eor the. general principles 
By harm I mean what English see Fergusson v. Earl of Kinnoul^ 
law books commonly call actual 9 Cl. & F. 251 ; Mersey Eoeks Trm- 
damage. iors v. Gibbs, L. R. 1 H. E. 93 ; 

Heavi^i v. Tender ^ 11 Q. B. B. 603, 

mm2 


Liability 
for wilful 
harm and 
unautho- 
rized deal- 
ing with 
property. 


Liability 
for harm 
not wil- 
fully done 
by breach 
or omis- 
sion or# 
neglect of 
legal duty, 
or by neg- 
ligonoe. 
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Liability 
for cou- 
•sequeuces. 



1. B., a j^amind&r, transfers a portion of his zamlnd&rl to 0., in accord- 
ance -with the provisions of the regulation in force in the province, by 
which regulation, registration and sub- assessment are needful to com- 
plete the wilidity of the transfer (^). the local collector, Refuses to 
register and sub-assess the portion so transferred. A. has wronged 0. 

2. A., not lloiag a builder, erects a scaffolding for the purpose of 
t.epairing his house. It is unsldl^illy constructed, and by reason thereof 
part of it falls upon B., who is passing on theahighway, and hurts him. 

A. has wronged B., though A. may have put up the scaffolding as well 

as he could. * t 

3. A. goes out driving with a l^orse and carriage. A. is bound to 

drive with such skilly as, according to commonaiixperience, is expected of 
a coachman. ^ ^ 

4. A. goes out drivings and takes with him a friend, B., who is not 
accustomed to driving. A. is disablecP by a sunstroke. No skilled help 
being atVand, B. takes the reins and drives. In deciding whether under 
these circumstances B. acts with due care and caution, regard is to be had 
to B.’s want of skill. 

5. A., an engineer not skilled in navigation, is a passenger on a small 

river steamer. The only competent sailor on board is disabled by an 
accident, and A., at the re<][ucst of o/^her passengers, takes charge of the 
steamer. In deciding whether under these circumstances A. acts with 
due care and caution, regard is to bo had* Jo tjuf actual extent his 
kiiowledjje and skill. * • 

C. A. andB. are out shooting. A tigen attacks th&n and carries off 

B. No other helji being at hand. A., who is an indifferent shot, fires at 

the tiger and kills it, buf also woundi^, B. A. has not wronged B., 
though a better shot might probably have killed the tiger without 
wounding B. * . 


10. A person is deemed to have harmed any one who 
suffers harm by reason of an act or omission of the first- 
mentioned person (./), provided that the harm is — 

(a) an ordinary consequehce of that act or omission, 

whether intended by the person so acting or 
omitting or not ; or 

(b) a consequence thereof which that person foresaw, or 

^ I 

t 

(<?) ronnusdmy Thar v. Collector action, see Act XV. of 1 877, s. 24, 
of Mqjluray 3 Mad. H. C. 53. and Darlry Main Colliery Co, v. 

(/) [As to the relation of the Mitchell, 11 Ap. Ca. 127.] 
jicriod of limitation to the cause of 
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with due care ^and oSTjfcion might have fore- 
seen (g) ; 

a wrong-doe;p is liable for all® such consequences of his 

wrongful act or omission as in this section mentioned. 

• • 

Illustrations, 

1. A. unlawfully throws a stone at^B., which misses B. and hits aiKL* 
breaks C.’s water-jar. A. has wronged 0. 

2. A. lies in wait for B.,* intending to assault and beat him as he goes 
homo in the evening. MiaPtaking ( 5 . for B. in the dusk, A. assaults C. 

A. has wronged C. ^ 

3. A. unlawfully (liv6»’is sf stream for the puri) 4 )so of depriving B.’s 

growing cro^is of their irrigatiog. *Tho ^liveraion of the stream harms 
O.’s crops as well as B.’s by drought, and the water floods a piece of D.’s 
land and spoils the crops growtng thereon. A. lias wronged both 0. 
and D. • 

4. A. and 0., who is B.’s servant, quarrel in the street. A. draws a 
knife and threatens C. with it. 0. runs hastily into B.’s house for pro- 
tection, and in so doing strikes and upsets a jar of ghee belonging to B., 
so that the jar is broken and the ghee lost. A. has wronged B. (A). 

6. A, wliips a horse which B. is iriding. The horse runs away with B., 
and knocks down 0., who falls against D.’s window and breaks it. A. 
lias ’Pronged both Of tgid ( i) • * 

6. A. leaves his hdrse and cart unattended in the street of ajfcown. B. 

and C. are ohildif n playing in the street. B. climbs into the cart ; as he 
is doing so 0. causo.s the horse to move on, and B. is thereby thrown down 
under the wheel of the f-art, v^iicli passes over him and injures him. A. 
has wronged B. {k). ^ • 

7. A. leaves a loado^guif in a place where he knows that children are 
accustomed to i)lay. B. and C. come wntn other children to play thcro ; 

B. takes uii the giiik and points it in sport at The gun goes off and 
wounds 0. A. has wronged C, (?). 

8. A. unlawfully causes a stream of water to spout up in a public road. 
B. is driving his horse and carriage along the road: the horse takes 
fright at the water and swerves to the other side, whereby the hofsc and 

{g) This is not a repetition ; for (i) JUxdge v. Goodwin^ Lynch v. 
there may be consequences, not Ntirdin^ cited in Clark v. Chambers^ 
ordinary, which a man neverthc- 3 Q. B. D. 331. The Squib case 
less foresees, or which, in the (Scott v. Shepherd) scorns hardly, 

particular case, a commonly pru- worth adding to these, 

dent man in his position ought to , (k)* Lynch v. J^urdin^ 1 Q. B. 29. 

foresee. Illustrations 4 and 8 ajo Mangan v. AUcrion^ L. R. 1 Ex. 
cases of this kind. 239, can hardly bo supported 

(AJ Vandenburgh v. Trmx, 4 against this. . 

Demo (N. Y.) 464, with change of (/) Case put by Denman U. J. in 
local colouring. Lynch v. Niirdin, 
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tics and 
rights to 
rc]3rcsen- 
tatives. 


oarriago faK into a cutting Sjjr xhe roadside which has been improperly 
left open by 0., and 13. is wounded anrf fhe horse and carriage damagcS. 
A. has wrorfged B. {m). « 

9. The other facts being as iif the last illustration, some of the water 
runs into the cutting, and wets and damages some clothes belonging to 
D., who is 'at work in an adjoining iieltL and has deposited them there. 

A. has not wronged D. {«). 

10. A. leaves^liiS gate, opening on a highway, insufliciently fastened ; 

'Al’s horse gets through tho gate •and kicks B., who is lawfully on the 
highway. If the horse was not to A.’s knowledge a vicious one, A. has 
not wronged B. (o). ^ * 

11. A. is tho owner of a field in which h^i' keeps horses. A. neglects 

the repair of Hio gate of this field, whoreby a horse breaks down the gate, 
strays into B.’s adjocning field, and kick^ and ’injures a horse of B.’s 
which is there kept. A. has x^onged li (^?). « 

12. A. is driving an ox*throagh tho street of a town with due care and 
caution. ^The ox goes off the road into B.’s shop and does damage to 

B. ’s cods. Tho ox may bo liable to bo impounded, but B. cannot sue 
A. for compensation, for, although the damage is tho natural consequence 
of tho ox straying, A has done no wrong (7). 

11, Subject to tbe provisions of this Act and to tho law 
of limitation every right of action under tliis Act is avail- 
able against and for tho exeoutoiu^ aji/ninistrators mnd 
reproseiltatives of the Avrong-doer and the pf^rson wronged 
respectively (r). 


{m) mu V. JSfew liiv^r Co. 9 B. & 
S. 303. The distinction between 
this and the next case is jiossibly 
too fine. 

(») Cf. Shat'p V. Towet^^ L. R. 
7 0. P. 253. But illustrations 8 
and 9 would perhaps l^e better 
omitted. 

(0) Cox V. JBurbidgey 13 0. B. N. S, 
430. ‘ 

(p) Lee V. MUci/f 18 0. B. N. S. 
722 

(7) Tilhtt V. Ward, 10 Q. B. D. 
17. But query whether desirable 
to adopt this for India, An cx- 
'porienced judicial offi(tor (Punjab) 
regards it as “ vc^y queer law and 
of doubtful equity.” As t<? im- 
pounding, Bon. AcblV. of 186G, 
8. 7 1 (and other local Acts). 

(r) This is intended to supersede 
Acts XII. and Xlll. of 1855, and, 
if adopted, wiU also involve some 


sliglffc amendment of Act XV. of 

[ 1877 ^Limitation). Tho maxim 
actio pe^ssonalis moritur cum 
persona,” rests on no intelligible 
principle, and even in England is 
more than half falsified by iiarti- 
cular exceptions. I submit (after 
Bentham) that there is no place 

* for it iix a rational and simplified 
code. I do not overlook the con- 

cscquence that in some cases jiersons 
who would have a right to com- 
pensation under Act Xlil. of 1855 
would, under this clause, have 
none. But 1 think that the rights 
created by Lord Campbell’ s Act, 
and Act XIII. of 1855, which 

• copies it, are anomalous and ob- 
jofjtionable, so far as they iiroduce 
results different from those which 
-would be more simply produced by 
abolishing the common law maxim. 
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12 . For the purposes of thi//Act, it is immaterial 
whether the facts oonstitutinff a wronff do or do not unaffected 

i.x / N • ^ 

amount to an offence (s). same fact 

amount- 

• Illmtrations. ^ 

oiicnco. 

1. A., being on work on a building, by carelessness let j fall a block of 

stone on B., who is lawfully passing by, and B. is thereby so injured 
that he shortly afterwards dies. A. hafis wronged B., and B.’s executors 
can sue A., though A.*fl act^ may bo an offence under sect. 304a of the 
Penal Code. • 

2. A. wrongfully takes B.^s oow*out of B.’s field and detains it under 
pretence that he bought^ it at an affetion-sale in execution of a decree. 

B. can sue A^ thouglf A.’s act inayjbe an offence iflidor sect. 378 of the 
Penal Code. 


13 . Every one is liable for wrongs done by his authority Liability 
or done on his behalf and ratified by him (/). S^agentf^ 


14/ (1.) An employer or master is liable for the wrongs Liability 
of his servant, whether authorized or ratified by him or of^se^v^! 
not, if and so far as they are committed in tho course 
of the servant’s afhpioyment, and for the employer’s or* 
master’s purpdbes (w). • 


(s) The old rule, 'or supposed 
rule, as to the civil roinody being 
“merged in the felony,, is all but 
exploded in England, and the H. C. 
of Calcutta, as lojig^ago as 186G, 
decided against its adoiition in 
India ; see lilust. 2 ; Shama Churn 
Bose V. Jihola Nath J)utl, G W. R. 
(Civil Rcf^ 9. Cf. Viranna v. 
Nagayijahf I. L. R. 3 Mad. 6, fol- 
lowing tho H. C. of Calcutta. 

(^) See Girish Ghwtder Das v, 
Gxilanders^ Arbuthnol ^ Co, 2 B. L. 
E. 140, 0. C. ; Rani Shamshoondri 
l)eha V. Buhhu Mundul^ 2 B. L. R. 
227, A. C. Both these oases seem 
to turn on a question of fact 
whether under all the circumstances 
the defendant had authorized o« 
ratified the act complained of. 

(«/) Some persons whoso oinnion 
is entitled to weight think it would 
be better not to make any new law 


on the quostipn of cmployors* lia- 
JbiUty. In the event of this opinion 
bein^ adopted, I think tho whole 
clause ought to bo omitted. It 
seems imjJossible formally to adopt 
English law as it stood before the 
Act of 1880. “ Eor tho inaHtcr’s 

benefit “ is a common phrase in 

• the authorities ; but I think “pur- 
poses” a bolter word, as oftoii tho 

• act or default of the servant does 
not and cannot produce any present 
benefit to tho master, but ju’oduces 
great and evident loss, e. y., a rail- 
way collision. It was once sup- 
posed that deceit or wilful trespass 
by a servant, ncjt authorized or 

• ratified hy the master, did not make 
tho master liable. But modern 
authorities, such as Barwick v. 
English Joint Stock Bank, L.,R. 2 
Ex. 259, have exploded this notion. 
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(2.) The master of person engaged on any work is 
that person who has legal autiiority to control the pm*- 
formanoe of that work, a»d is not himself subject to any 
similar authority in respect of the same work. 

Exception 1 {x ), — Where thd person wronged and the 
wrong-doer servants of the same master, and the wrong 
' is done in the course of one and the same employment on 
which they are at the same time engaged as such servants, 
the wrong-doer not being in that employment set over the 
person wronged, the master is not liable unless ho knew 
the wrong-doer be incomj^tent for that emplpyment, or 
employed him without using reasonable care to ascertain 
his corqpotence. 

Explanation ip ). — ^For the purposes of the foregoing 
exception the whole and every part of the ordinary service 
of a household is deemed to bo one and the same employ- 
ment. 

Exception 2 (s). — person who is corq^pelled by law to 
"use the^ services of another person, ifi the choice ‘of whom 
he has no discretion, is not liable for wrong ’^committed by 
that other in the comse of such service. 

Illmiratiom^ , ^ 

1. A. directs his servant B' to put a heap of rubbish in his garden, 
near the boundary, but so^as not to interfere with his veighbour 0. B. 
executes A.’s order, and some of tlie rubbish falls over into O.’s garden. 
A. has wronged 0. («), 

2. A. sends out his servant B. wii&i a carriage and horse. B. overtakes 

f 

(. 1 ?) This is a large altei’ation of * the dark, the coachman shall have 
^ English law, and intended so to bo. an action against the master, &c.. 
The Employers’ Liability Act of which would be inconvenient. The 

1880 is an awkward and intricate real question is, what risks is it, on 
, compromise, and evidently will not the whole, reasonable to expect tho 
serve as a model. The final pro- servant to take as being naturally 
viso is only oxistihg law. t , incidental to his employment ? 

{y) This seems npedful : other- (a) Compulsory pilotage is tho 
wise, as suggested in some of the chief — I think the only— case to 

English authorities, if tho stable- which this exception applies, 
boy iSave a pail about, and tho («) Gregory v. Viper ^ 9 B. & 0. 
coachman bi’caks his shin over it in 591. 
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C.’s carriage and horse on tho road, andf strikes C.’s horse in order to 
nftike C/s driver draw aside andUftfc him imss. A. has wronged C. 

3. A. sends out his servant B. with a ^carriage and hors^. B- meets 

O.’s carriage and horse, and strikes C.is horse in order to bring O.’s 
driver, with whom he has a private quarrel, into trouble. A. has not 
wronged d. ^ ^ 

4. A. sends out his servant B. with a cart on business errands. In tho 
course of doing A’s business, B. takes a longer way fo4* pui’posc of liis 
own, and by careless driving runs ovc^ C. After finishing his busincs!^, * 
and as he is driving home«B. picks up a friend D. ; D. jicrsuadcs B. to 
drive him in another directinn, and by wireless driving B. runs over E. 

A. is liable to C., but ho is »>t liable*to E. (<^)- 

6. N., a passenge^y the X. Company’s railway, books for Allahabad, 
and takes his seat in train which is in fact gf^ng thither. A. is a 
servant of the company whoso dpty*is (among other things) to see that 
passengers do not get into vaong trains or carnages. A., erroneously 
supposing N. to have got into a tfain wliich is not going to Ajlahabad, 
pulls him out of tho (iarriage as tho train is starting, wheretJy N. falls 
on the ijlatfonn and is injured. Tho X. Company has wronged N., oven 
if A.’s instructions wore that he must not use force to remove passenger's 
from a wrong carriage ((?). 

[6. is A.’s servant ; part of his duty is to light tho fire in a certain 
room in A.’s house. B, iiuds difiioulty in lighting the lire from the 
chimney being foul, and makes a fire of straw under tho chimney in 
ordei^to clear it. Tift Jioust) takes fire, and damage is done thereby to, 
the house *aud goocJb of a neighbour 0. B. only, and uq^ A., has 
wronged 0., for was not Br^s business as A.’s servant to cleanse tho 
chimney] (f?) . 

7. C., a customer of A. *8 hi^k, cashes a draft, and hy mistake leaves 
some of his money on the counter, lie returns ana takes it up hurriedly ; 

B. , one of the hank cjterks; thinks \io has stolen r:orae of tho bankas 
money, and pursues and arrests him. A. has not wronged 0., inasmuch 
as it is no part , of. a hank clerk’s duty to pursue or arrest thieves, 
although ho might he justified in so doing if theft had really been com- 
mitted (e). 


{b) Siorep v. Ashton^ L. R. 4 Q. 

B. 476, and cases there cited. 1 
should prefer to say: ‘‘A. is not 
liable to E., and he is liable to 

C. only if it appears as a fact that 
B.’s deviation was not such that he 
had ceased to be in the course of 
his employment as A.’s servant 
when he ran over 0. ; ” cf. What- 
mm V. Pearson, L. R. 3 C. P. 422 : 
though this would involve some in- 
novation. I think the distinctions 
in the English cases are too fine. 

{c) Bayley v. Manchester, Shef^ 


field ^ Lincolnshire M. Co. Li R. 8 
. C. P. 148. 

(d) McKenzie y. McLeod, 10 Bing. 
385. Strictly the question hero is 
one of fact. But the Court evi- 
dently not only acquiesced in but 
approved the finding of the jury. 
A Punjab officer ^ays the illustra- 
, tion is too refined, “ unsuited to 
India, and objectionable on prin- 
ciple in relation to that country.” 
No harm could be done by omit- 
ting it. 

{e) Cf. Allen v. L. ^ S. W. Ji. 
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wrongs. 


8. N". is a platelayer in the |BJvice of X. Railway Company. He makes 
a journey on the company’s service in a'tl’aiu on the company’s lino. Hf 
the negligeHDO of a pointsinaui employed by the company, the train goes 
off the line, and N. is injured. The X. company is liable to N. {^). 

[9. P. is an engine-driver in the service of the X. Railway Company. 
A train whfch he is driving in the cours* of liis service goes off the line 
by the negligence of Q., a generally competent pointsman also in the 
comiiany’s servfce* and P. is injured. The X. Company is liable to 

10. A steamship of the A. Company, being iiEPvigatcd up the harbour of 
Bombay by a compulsory pilot, runs down B.^s bagalo. If the A. Com- 
pany can show that the collision was dijo to iSVe unskilfulness of the pilot, 
and not of their own master or mariners, A. Com-nsAy has not wronged 

B. W. 


16 . (1) Joint wrong-doers %re jointly and severally 
liable to*tlae person wronged. 

(2) Persons who agree to commit a wrong which is in 

fact committed in pursuance of that agreo>mcnt are joint 
wrong-doers even if the wrongful act is committed by or 
under the immediate authority of some or one only of those 
persons (tf). ** •* ^ 

(3) Where judgment has been yecovered*against some 
or one of joint wrong-doers without the other or others, no 
other suit can be brought by the «ame* plaintiff or in his 


L. R. 6 Q. B. 66, 69. In the case 
hero supposed a private person 
would in India bo entitled to arrest 
the thief, if theft 'were really com- 
mitted in his view ; Cr. P. 0. 59. 

[h) inteuded to reversO a case of 
Turnm v. 8. P. ^ J), P. Co. in the 
11. C., Allahabad, not reported 
(Alexander, p. 38) ; of. Tunnet/ v. 
.Midland li. Co. L. R. 1 O. P. 291. 
Railway companies will not ap- 
prove of the change, but it would 
• leave them better tiff than they are 
on the Continent (jf Europe. 

(t') Contra^ I'arwcll v. Jioston ^ 
JForccster Railroad /corporation ^ 4 
Mot. 49, Bigelow L. C. 688. On 
jirinciylo, I think that, if there is 
to be any exception at all in the 
master’s favour, it should go as far 


as this. It seems to me that the 
engine-driver the pointsman 
are as much in one and the sumo 
employment as the engine-driver 
and the guard, and that the reason- 
• ing of the Massachusetts case is, on 
the fa(}ts of that case, correct. But 
f the Employers’ Liability Act, 1880, 
s. 1, sub-s. 5, appears to reverse 
the common law rule in this very 
point. E do not believe it possible 
to fix the limits of the exception 
satisfactorily, and I would submit 
whether it is worth keeping at all, 
fl except as regards domestic servants. 
%{d) Muhammad yusufY. P. ^ O. 
Cb., 6 Bombay H. 0. 98, Alex- 
ander, p. 37. 

{e) Seo Ganesh Singh v. Ram 
Raja, 3 B. L. R. 441, P. 0. 
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ri^t for the same cause of actior^ against the other or 
others (/). * 

(4) Any one of joint wrong-doors is not entitled to con- 
tribution^ or indemnity from any other of them introspect 
• of compensation for a wrongful act which he did not at the 
time of doing it believe in good faith to be laVfully autho- 
rized (^^). 


ClIAPT?4R II. 

GrENEllAL jE}?CEPTIONS. 

16 (/(). Nothing is a wro^ag which is done by or by the Protection 
warrant or order of a judge or other judicial officer or officer 
person acting judicially : Provided, as regards the oxemp- judidul”^ 
tion from liability of any such judge, officer, or ])erson orders, 
acting judicially, that lie at the time was acting in the 
discharge of his judicial duty, and, if he had not jurisdic- 
tion 4o do or ordft; tl^e act complained of, in good faith 
believed himse]| to have such jurisdiction : Provided also, 
as regards the exemption from liability of any person 
executing a judicial order„that the wmraiit or order is such 
as ho would bo boun^^to. execute if within the jurisdiction 
of the person issuing the same. * 

F,u‘2)Ianations,*—^]iQ motives with which a judge or judi- 
cial officer acts within his jurisdiction are immaterial (/). 


(/) It maybe ■worth considering case as tliat of taking the w»ong 
whether the rule that judgment #nan’s goods, which is not an exe- 

against some or one of joint wrong- ention of the order. In criminal 

doers is a bar to any suit against law the exception is wider, P. 0. 
the others ought to be preserved 79. For tho English law and au- 

in British India. It is generally &ioritie.s, see Scott v. Stamfivld^ 

not followed in the United States. L. R. 3 Ex. 220. Tho tpieslioji of 
(Cooley on Torts, 138.) limitation of suits for judicial acts 

(y) Adamsofi v. Jarvis^ 4 Bing. CG ; is left td stand over. Provision in 
Mctt^ V. Gibbins, 2 A. & E. 67. « that behalf should perhaps come 

{h) Act XVIII. of 1850, with under the title of Remedies, 

somo condensation. As to criminal (i) TralhAd Mfiharmha v. 0. 

prosecution, Cr. P. 0. 197. This, Wait^ 10 B. H. C. 310 ; Meghraj v. 

of course, does not apply to such a Zakir Jlussainy I. L. R. 1 All. 280. 
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' ^jlhistrations, 

1. Z., not being a domestic servant, is charged before A., a magis- 
trate, nnder a local regu^<ition with “misbehaviour as a domestic 
servant, “ and sentenced by him to imijrisonment without proper investi- 
gation of the facts which show that Z. is not a domestic servant. A. 
has wronged Z., for though ho may hhve believed himself to have juris- 
diction, he cojil^ not under the circumstances so believe in good faith 
within the meaning of this section {k), 

2. B. is accused of having stolbn certain goods. A., a deputy magis- 

trate, causes B.’s wife (against whom no** evidence is offered) to ho 
arrested and imprisoned for twen^ty-four hours, for the purpose, as it is 
suggested, of compelling B. to appear. S.. has wronged B.’s wife, for 
he could not in good faith believe I?imself to hm% jurisdiction to arrest 
lior(0. * 

3. A., a customs officer, ynrjmrtiag to act under tli^ provisions of 

Act VI. of 1863, imposes a fine oii_B., who to A.’s knowledge is a 
foreignt^ residing out of British India, on the alleged ground that B. is 
interested in goods unlawfully imported in a vessel, of which B. is in 
fact owner. In B.’s absence A. seizes and sells goods of B.’s for the 
alleged purpose of satisfying the fine. A. does not, before those pro- 
ceedings, take legal advice or give B. an opi)ortuiiity of being heard. 
A. lias wronged B. , for under those circumsbinces, though he may have 
believed himself to have jurisdiction, he could not so believe in good 
faith within tlio moaning of this section (>a)j ^ 

4. A., a magistrate, makes an order for ’‘thet i;omoval of» certain pro- 
perty o^* B.’s, acting on a mistaken construction oi ^ local regulation. 
If the act is judicial, and the mistake such as a magistrate of ordinary 
qualifications might, in the opinion of the Couit, entertain after fair 
inquiry and consideration, A. has not wr6nged B. («). 

5. A local Act gives power t^ magistrates^(among other things) to 

remove obstructions or cncrowichments in highways. A., a magistrate, 
makes an order puri)ortb^g to bo under this Act for tho removal of certain 
steps in front of Z.’s house. If this order is in excess T>f the power given 
by tho Act, A. has wronged Z., inasmuch as the proceeding is not a 
judicial one (o). ^ 


(A*)- Vithohd Malhdri v. Oorfield^ 
3 B. H. C. Appendix. 

(/) Vindyah J)isiikar v. Itchd^ 
3 B. H. C. Appendix 36. 

(?«) CoUt'clor of Sea Customs v.^ 
Vimniar Chithamharaw ^ I, L. R. 1 
Mad. 89. 

(w) liagundda fiau v. Nathamunij 
6 M. H. C. 423. 

(o) Chundcr Naradn Singh v. Brijo 
BuUuh Gooyee (A. C,), 14 B. L. R. 
254.0 But in Seshaiyaugar v. B. 
Magunaiha Itou'^ 6 M. H. C. 345, 
and the very similar case of R, 


Ragunada Rau v. Nathamuni Tha- 
thamdyyangdr, 6 M. II. 0. 423, it 
is assumed that the making of an 
order of the same kind under the 
similar general provisions of the 
Cr. P. C. 308, is a judicial act with- 
in the meaning of Act XVIII. of 
1850. I cannot reconcile these 
authorities, and submit for con- 
i.3idcration which view is to be pre- 
ferred. The Bengal case is the 
later (1874), and the Madras cases 
were cited in it. 
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17. Where an act is done m.a due or resjisonable 
manner — 

(a) by a public officer in obedience to an order given 

by a person whom he is generally bound to obey, 
that order being ^ch as he is bound to'bbey, or 
such as he in good faith believes himself bound 
to obey ; • 

(b) by a person aciing in execution of a duty or 

exercise of a (hscrej^idn which he is by law bound 
to perunm or^ exoi^iso, or as in execution of a 
d^ity or exercise of discretion* v/hieli he in good 
faith believes himself to be’ bound by law to 
perform or exercise ; • .. 

that act does not render the officer or other person so doing 
it liable as for a wrong. 

* Illustrations. 

1. A., a judge’s pcadali, is orderexl by the judge to seize B.’s goods in 

execution of a decree, and does so. Though the proceedings may have 
been i^egubir, or the*]|ooij^c goods which A. is ordered to seize may not 
be the goods of the person against whom execution was adjudggd, A. has 
not wronged B. ' • 

2. A., a policeman, is ordered by his superior officer to arrest B., and 
in good faith believes the or<lcr to bo lawful. Whether the order is 
lawful or not, A. does no wrong to B.^by using towards B. such force as 
is reasonably necessary tA Effect the arrest.^ But A. does wrong to B. if 
he strikes him otherwise than in self -defence,, or in any other manner 
uses excessive force t.?wards him. 

18. Nothing is a wrong which is done regularly and in 
good faith by any person iif the exercise of a discretion 
of a judicial nature to whidi the party complaining is 
lawfully subject by custom or agreement {p). 

Illust rations. 

1. The articles of association of a joint stock company provide that 

an extraordinary general meeting i^eciallyi called for the puipose may 

« <) 

(p) Tlio words ** regularly and in a club, and the like, call observing 

good faith ’’are meant to cover the rules of natural justice: 

what the English authorities on wiehy. Suell^ 2 Mac. & G-. 216, 
deprivation of office, expulsion from 


Protection 
of execu- 
tive offi- 
cers and 
persons 
executing 
legal 
duties. 


Protection 
of quasi- 
judicial 
acts.) 
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remove from liiw office any Erector for negligence, misconduct in office, 
or any other reasonable eauFe.” A.V.being a director of a company* is 
charged w'th misoondiict in |'is office, and an extraordinary special meet- 
ing is duly called to consider* these charges. A. is .summoned to this 
meeting, but does not attend. The meeting resolves to remove A. from 
his office." No wrong is done to A., even if, in the opinion of* the Court, 
the charges against him were not well founded. 

2. The niloo dl a club provide tliat if in the opinion of the committee 
• ‘ Jie conduct of a member is injurious to the character and interest of the 

club, the committee may recommend that member to resign, and that if 
the committee unanimously decim the offiince of so grave a character 
as ill the interests of the club to warrant>-tho member’s expulsion, they 
moy suspend him from the use of, the club. Tbgreommittee must not 
suspend a member I'ndor this rule withouli gi vhig him fair and sufficient 
notice of tlio charges against him, alhd^an opportunity of rncBting thcm(/^). 

Eut if, after giving s'j.cli notice and opportunity, and maldng reason- 
able in(^uiry, the committoo, acting in good faith, are of opinion that the 
< conduct 'of a member is so injurious to the character and interests of the 

club as to warrant his exx>ulsion, and suspend him accordingly, they do 
not wrong that member (/•). 

3. [^Slated for connideration,'] 

A. and B. are members of the same Hindu caste. A. is president of 
tbo annual caste feast, to which B^is entitled, according to the usage 
of the caste, to bo invited. A. wilfully, and without reasonable belief 
^ in the existence of any cause for which B, oi?,gnt to be oxoludod, and 
without taking any of the steps which, according to usage, ought to be 
taken before oxoludiiig a member of tbo caste from t'ne feast, causes B. 
not to be invited, whereby B. suffers in character and reputation. A. 
lias wronged B. (a). ' 

Protection 19 (/), Nothing is a wrofig which i&^done by or by order 
lawful of a person having lawful authority, and in exercise thereof, 
aathority. being under ^hat authority, 


(q) FisherY. Keane, 11 Ch. D. 353. . 

(r) . Labouchere v. Wharmlife, 13 
Ch. D. at p. 352 ; Dawkins v. 
Anirobus, 17 Ch. Div. G16. 

(s) Dhurmchund v. Nanahhaec 
Goobalchnnd, 1 Bon*. 11, sed qu, Seo 
Dhuffwan Mcciha v. Kasheeram Go-'^ 
vnrdhnn, 2 Borr. 323. The better 
opinion seems to be that suits for 
loss of caste are' not to bo allowed.^ 
This illustoition should then bo 
omitted ; and the proper iilace for 
the ..rule that a suit for loss of 
caste as sucli does not lie would 
seem to be the title of defamation 


and similar wrongs. 

{t) This is intended to cover the 
cases of masters of vessels, parents, 
guardians, and persons in loco pa^ 
rentis. The provisions of 21 Geo. 
3, 0 . 70, ss. 2, 3, will, I presume, 
bo unaffected by this. Illustra- 
tions of the authority of a parent or 
schoolmaster are purposely omitted. 
Custom and feeling in these things 
yary from time to time, and from 
place to place. It may not bo prac- 
ticable to judge European, Hindu, 
and Muhammadan parents or mas- 
ters by precisely the same standard. 
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provided that the authority il^ exercised in good faith, 
without using excessive force, |and in a regular, or in 
default of t^pplicable rule or cultom, an usual and reason- 
able manner. 

BliistrationB. 

1. A., tho master of a ship, bolicviug and havingsrcasonablo cause 
believe that B., one of the cr 4 }w, is about to head a mutiny against lihn, 
causes B. to be seized and put col^finemcut. A. lias not wronged B., 
but, after having providocP :^r the immediate discipline and safety of the 
ship, A. must not furthei;^ imnishfB. without holding an inquiry and 
giving B. fin opp^timity of bein^ heard in his own defence. 

2. A person haAuZisfjthe lawful custody of a lu^^atic does no wrong to 
tho lunatic byuainjf for his treatin«nt such usual and reasonable restraint 
as is approved by the judgnieut^and praftiice competent persons (/^). 


20. Nothing is a wrong which is duly done byli person 
acting in execution of an authority conferred upon him by 
law : 


Prot-ction 
of acts 
done under 
authority 
conferred 


Rrovided that where the authority is conferred for the ^7 law. 
benefit of the person exorcising it, he must comply with all 


conditions presc^iibed. by law for such exercise, and must 

avoid dding any*unnecessary harm in such exercise. 

• • 


Illustrations. 


1. The X. Railway Oompany is authorized to mako and work a railway 
passing near Z.’s hbuso. Z. is put to inconvenioftce, and the structure of 
his house injured, by tiie noise and vibration necessarily produced by the 
trains. The corapany*has not wronged Z. (v). 

2. Tho X. RajJ.wf^ Company in execution of*its authorized works makes 
a cutting which affects the support of A.’s houso and puts it in danger of 
falling. The company has wronged A. (.r). 

[3. The X. Railway Company is ffuthorized t(f raise and maintain on all 
or any part of certain lands a railway with incidental works, workshops, 
and other buildings. The ooinpanj builds workshops within the autho- 
rized limits for the purpose of making plant and appliances for the use of • 
tho railway. A. is a householder, pear the site of the workshops, and 
tho smoke from the workshops is such as to create a nuisance to A. in tho^ 
use and occupation of his house. Tho company has wronged A.] (y). 

(u) Maude & Pollock, Merchant 636. 

Shipping, I. 1 27, 4th ed. {y) Rajmohtm Rose v. R. 7. Jl. Co. 

{v) Cases in H. li. on compensa- 10 B. L. R. 241. [^Sed (fit,, see 
tion, passim. London Rrighton Jt. Co. v. 

{x) JJlscoey. G. E. It. Co.^ 16 Eq. man^ 11 App. Cas. 45.] 
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Accidental 21. A person is not wr^onged who suffers harm through 
\ldthout the doing of a lawful act. in a Ihwful manner, hy lawftl 
negh- means, and with due earo\£tnd caution. 


I Ihist rations. 

1. A. is lawfully shooting at a rifle range. His shot strikes the target, 

and a sjdash of Ija^ from it strikes B., a passer-by, outside the limits 
which have been marked as the limits of danger by competent persons. 
A. has not wronged B. ^ 

2. A. is lawfully shooting at a rifle rapge. His shot falls short, 
ricochets over the butts, and strikes I>., a pa^j^’or-by, outside the limits of 
danger marked as aforesaid. It is ^ question of f^^' whether, having 
regard to all tlio relcv/j.nt circumstances, A. .has o* nas not used due care 
and caution (z). If lie has not done so, he has wronged B. . 

3. B. as8aulf,s A. with a knife ; A. has a stick with which ho defends 
himself. ^0., a policeman, comes up to- A.’s assistance. A., in warding 
off a blow aimed at him by B., strikes C. wdth the stick. A. has not 
wronged C., unless by ordinary care ho could have guarded himself 
without striking C. (a). 


22. A person is not WTonged who suffers harm oi^ loss 
in consequence of any act donoffor a lawful purpose and in 
a laAvful manner in the exercise of ordinary rights (b),^ 

Illmt rations, 

1. B. is a schoolmaster. A. sets up a new school in the same village 
which attracts scholars from*‘B.’s school and so diminishes B.^s profits. 
A. has not wronged B.i(c). 

2. The facts being otherwise as iii tho last ilhv^tration, A. procures C. 
to waylay tho children going to B.’s school and intimidate them so that 
they cease to go there. Both A. and C. have wronged B., for A. may 
not attract scholars from B.’s school to his own by unlawful moans. 

3. A. is driving at an ordinary pace along a road. B. is a foot- 


Harm in- 
cident to 
exercise 
of others’* 
common 
riglits. 


(s) it would be manifest 

want of duo care if on moAung from 
a shorter range A. had omitted to 
put up his sight, and the unex- 
plained fact of making a ricochet 
at a short distance, such as 200 
yards, might well be held to show 
want of due care, though it might 
be explained as the result of some- 
thing beyond tho ^shooter’s con- 
trol, such as, for example, a defec- 
tive cartridge ; while, on the other 
hand) it would, at a long range, 
such as 1,000 yards, of itself go for 


very little, being an accident which 
may happen even to a good marks- 
man. 

(rt) Of. Brown v. Kmdall (Su- 
preme Court, Massachusetts), 6 
Cush. 292. 

(i) ** Ordinary right is a rather 
vague phrase, but I cannot find a 
better one. The use of larger words 
like ‘ ‘ legal riglits ” or “ any right ” 
would make this overlap Clause 20, 
and perhai>s raise difficulties. 

(c) Y. B. U H. IV. 47, pi. 21. 
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passenger walking by the side of the roa^ A splash of mild from tlie 
wHisel of A.’s carriage goes into *B/8 eye and injures it. A. has not 
wronged B. (d). J 

4. A. and B.-are adjacent landownerS. A. digs a deep well on his land 
to obtain water supply for agricultural purposes. This digging intercepts 
underground waters which have hitherto supplied wells on ‘\l.’s land by 
percolation, and B.’s wells are dried up. A. has not wupged B. (/?). 

[5. The facts mentioned in the last illustration having haiDponcd,^. 
supplies himself with water otherwise, but afterwards, not in order to 
obtain water, but in order" to be revenged on A., B. digs a still deeper 
well on his own land, and ’thereby intentionally cuts oil* the supply of 
water to A.’s well. Here jS. ha!L' wronged A., for he has used his own 
iH/nd not for any l^*'"'fjil purpose, T!“ut. only for the unlawful purpose of 
doing wilful harm tc "At (/).J 

6. A. is tin superintendent of narine Calcutta. B. is the owner of 
a tug.. The captain of B.’s tug having refused to tow a Queen’s ship 
except on terms which A., in good faith, thinks exorbitant, A issues an 
order prohibiting officers of the pilot service from allowing B.’s tug to 
take in tow any ship of which they have charge, and B. thereby loses 
employment and profits. A. has not wronged B., for tho order is an 
exercise of his lawful discretion as to the manner in which a public duty 
is to bo performed by persons under his direction {(/), 


23 . A person is ii,ot wronged who suffers accidental Hann 
harin or loss through a risk naturally incident to the. doing, voluntary 
by any other person, of a thing to the doing of which the to risk, 
first-mentioned person has consented, or at the doing of 
which he is voluntarily x^resent. 

Ilhistmfions, 

1. A. looks on at fencing match between J3. and C. In the course 
of play B.’s foil breaks, and tho broken end flies off and strikes A. No 
wrong is done to A. 


S Sce L. R. 10 Ex. 267. 

I had written ‘ ‘ for a neigh- 
bouring village,” after CJiasemore 
V. Richardsy but I am told by an 
Indian judicial officer (Punjab) that 
for Indian purposes it would not 
do to go so far, and that practice is 
in fact otherwise. Another (also 
Punjab) would omit both this and 
lUust. 5. 

(/) This is commonly supposed 
not to be the law of England. Lord 
■Weusleydalo in Chasetnore v. Rich- 
ard’S appears to have thought that 

V. 


it ought to bo, but was not [7 H. 

!'L. C. at p. 3SS); but I know of 
no distinct authoi-ity that it is not 
so; the Roman law was so, and 
tho law of Scotland is stated to ho 
so (Bell’s Principles, referred to by 
Lord Weusleydale) ; and 1 submit 
that bmprinciple i(t ought to be so 
defined^ The question of policy 
must, of course,- be carefully con- 
sidered. 

(y) Rogers v. Rajendro 8 

Moo. I. App. 103. 


2s N 
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2. A. gotfd into a wood to down a tree, and B. goes witli him for 
liis own pleasure. While A. w cutfing*^ a tree the head of his axe fcies 
off and stri'kes B. A. has no| wronged B., unless the axe was, to A.’s 
knowledge, unsafe for use. ‘ ^ 

3. B. and C. are letting off fireworks in a frequented place. A. stops 
near them to look at the fireworks. A firework explodes prematurely 
while B. is handling it, and the explosion injures both C. and A. B. has 
n^j; wronged either 0. or A., though B. and C. may be punishable under 
section 286 of the Indian Penal Cods. 

Acts done 24. (1) A person is not wronged who suffers harm or 
jTsnt. loss in consequence of any act donc^in good faith and with 
his free consent qr that of a person the^iCo authorized by 
him: ' . 

Provided that the act must hp done either in the manner 
, to which he has consented, or with due care and caution 
and in a reasonable manner from which he has not 
dissented. 

(2) In the case of a person under twelve years of ago 
or of unsound mind, tho consent of the guardian or other 
.person having lawful charge of him is» necessary for the 
purposes of this section, and is also sufficient : 

Provided that — 

(a) tho act must he done for the benefit of the person 

under twelve years of age or of unsound mind ; 

(b) it must not be intended to cause" death ; 

(o) unless it is ihtended to prevent (leath or grievous 
hurt or to cure any grievous disease or infirmity, 
it must lot be intended to cause grievous hurt, 
nor he known to the person doing it to be likely 
to cause death. 

ExpJayiaiion, — Nothing is by this section exempted from 
c being a wrong which is an offence under any section of the 
Indian Penal Code (/i), 

{li) Cf. P. C. ss.‘87, 88, 89. For '^points are not expressly dealt with, 
the purposes of civil law it seems awkward questions might arise 
desii-ahle to consolidate and sim- whether the exceptions were the 
plify these rather minute provi- same as in tho Penal Code or not. 
sions; on the other hand, if the 
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IllmtraMm, 

1. A. and B. are playing a game in Aliich a ball is stimi^k to and fro ; 
the ball, being struck by A, in the lAual manner in the course of the 
game, strikes and hurts B. A. has not wronged B. 

2. A “and B. practise aword«play together with sticks, aftd repeatedly 

strike one another. No wrong is done if the blows are fairly given in the 
usual course of play. * ^ 

3. A. performs a surgical operation on B. witli B.’s consent. What- 
ever the result of the operation, A. has not wronged B. if ho has acted in 
gfood faith with the ordinary skill fuid judgment of a competent surgeon. 

4. A. has a valuable hofto which has gone lame, and reipiosts B., a 
farrier, to try on fL a^particular mtaie of treatment which has been recom- 
mended to A. B. ^o^ so ill good faith, follow^n% A.’s directions. The 
treatment is unsuccessful aud<^ho honic becomes useless. B. has not 
WT^onged A. 

5. A. and B. fight with sharp swoi’ds for the i)urjw:)se of taring their 
skill, and wound one another. Here A. has wronged B., and B. has 
wronged A. , for their acts are offences nndor section 324 of the Indian 
Penal Code, and are not within the exception in section 87. 

6. A. requests B., a farrier, to perform an operation on his horse. B, 

knows that A, has misbiken the character of the horse’s injury, and that 
the operation is unnecessary, hut Conceals this from A. that ho may gain 
more foes from tho subsequent treatment, and performs tlie opomtion 
accox^ing to A.’s request. Even if he iicrforms it skilfully, B., not 
having acted m^ood*faith, has wronged A. , ’ 

25. A person is not wronged who suffers liarm or loss 
in consequence of an aot done for his benefit in good faith 
and without his cojisent, if tlfo cijcumstances are such that 
it is impossible to obtain his consent, ^or tho consent of tho 
guardian or dth^r person in lawful charge of him, if any, 
in time for tho thing to he done with benefit (/). 

Ilhistrations, 

1. A.’s country house is on fire. A. is away on a journey, and no 
person authorized to act for him is on the spot. B., 0., and D., acting 
in good faith for the purpose of saving A.’s house, throw water on tlio 
fire which puts out the fire, but also damages A.’s furniture and goods. , 
B., C., and D. have not wronged A. 

2. Z. is thrown from his horso,*and is*insensihle. A., a surgeon, 
finds that Z. requires to be trepanned. A., not intending Z.’s death, 
but in good faith for Z.’s benefit, performs tho trepan with eom^jetont 


Act done 
on emer- 
gency for 
a per.son’s 
benefit 
without 
consente 


(i) Cf. P. C. 92. Illustrations 2 to 5 correspond with tho.se of the 
Penal Code, 

N N 2 
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skill before k. recovers his pox’^V of jud;^ng for himself. A. has imt 
wronged Z. , f 

3. 7a. is (sarried off by a tiger.[ ^ A. fires at the tiger, knowing it to be 
likely that the shot may kill Z., but not intending to kill Z., and in good 
faith intondijig Z.’s benefit. A.’s ball gives Z. a mortal wound.,, A. has 
not wronged Z. 

4. A., a surgcfn* sees a child suffer an accident which is likely to prove 
fat( 1 unless an operation be immediately performed. There is not time 
to apply to the child’s guardian. A. performs the operation in spite of 
the entreaties of the child, intending in good iaith to act for the child’s 
benefit. A . has not wronged tho child if the cjperation is proper in itself, 
and peiformcd with comiictent skill. 

5. A. is in a house which is on fire with Z., a ^hild. People below 

hold out a blanket. A. Irops the cht’d from the housetop, knowing it to 
bo likely that the fall may hurt^the chil'u, but not intending to hurt the 
child, and intending in good faith the child’s benefit. A. has not 
wronged Vr. * 


26 Except in tlie case of acts whicli if continued or 
repeated would tend to establish an adverse claim of right, 
nothing is a wrong of which ulider all the circumstances a 
person of ordinary sense and tompeB world not complain ; 
but acts which separately would not be wrongs maj^ amount 
to a wrong by a repetition or combination. 

Illudmfiont, 

1. A. is driving along a dpsty road, and tlwr, wheels of his carriage 
throw a little dust on the clothes of B., a foot-passenger, which does 
them no harm. Even if A. was driving at an incautiously fast pace, A. 
has not wronged B. 

2. A. walks across B.’s field without B.’s leave, doing no damage. A. 
has wronged B., bocauso the act, if ‘repeated, would tend to establish a 
claim to a right of way over B.’s land (^’). 

3. A. casts and draws a net in water where B. has the exclusive right 
of fishing. Whether any fish are caught or not, A. has wronged B., 
because the act, if repeated, would Jjend to establish a claim of right to 
fish in that water (/). 

(j) Cf. P. C. 95. As regards ’ unless it has become familiar in 
civil liability, this is not at present I'lidia, whctlicr it be desirable 

tho law of England, but it is tho to give promineuijo to it. 

practice and understanding of Eng- (/) Uolford v. BaUt u^ Ex. Cb. 

lish people. 13 Q. B.‘ 42C, 141, 18 L. J. Q. B. 

(4*) Undoubted English law ; but 109, 112. 
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27 . A person who duly exireises the right of private 
3ofeuce, as defined by the lldian Veiuil Oojie, does no 
woDg to the person against A^lom he exorcises it. 

Would it bo proper to add exceptions answering to P. 0. 81 
and 94, or either of those enaclnicnts ? On the whole I think not. .Even 
in criminal law the limits of the excuse furuis^o^ by “ compulsive 
necessity ” are difficult to fix. In the first form of the Penal OocW the 
problem was abandoned as hopclt^s (see Note R. to the (yommissionors* 
draft as reported to the ^ Governor- Cl eneral in Council); and in the 
existing* Code there is stil^somc \mgfueucss; the illustrations to s. 81 are 
only of acts don^for the benefit* of others, though the text of the section 
would cover acts chme to^ avoid* harm to the agent’s own person or 
property. The ditita in Seoit v. ^hephml certainly do tend to show that 
“compulsfvG necessity” (per fDe Gre^ C. J^) may furnhsh an excuse 
from civil liability ; but I canu«t help thinking that if in that case Willis 
orRyal had been worth suing, and had heon sued!*, it wouM^have been 
held that they as w<'ll as Shepherd WTre trespassers. I am not aware of 
any authority for excluding civil liability in the cases provided for by 
P. C. 91, and I do not think it would be desirable to exclude it. 

AiXJOssiblo but rare class of exceptional cases is puipo.soly left un- 
touched. It is settled that infancy, lunacy, and voluntary drunkenness 
are not in themselves grounds of exemption from liability for civil wrong. 
But it may well b# thought that in cases where the existence of a 
particulu' intent or /tat^ of mind is material (as malicious prosecution, 
and in some i)aj’t8 of the l^iw of libel), lunacy, &c., must, ii»j)iesent, l.e 
taken into account as facl.s ri'lcvaut <o the question whoth(*r that intent 
or state of mind did ejist. And what of« person who is, without his 
own fault, in a state in whidh his movements artunot volunlary— a sleep- 
walker or a man in My gtfesi walks in his sloex) and breaks a 

window in my house f is ho liable to me for the cost of mending it ? A 
man standing at the boundary of his own Ijiud is seized with paralysis 
and falls on his neighbour’s land ; is ho a trespasser {Shall we say that 
the man does not really act at all, nud therefore is not liable ? Or that 
he is bound at his peril either to bt^capahle of %ontrolliijg liis own limbs, 
or to provide against his inoapacjity being a cause of lianii to others ? 
Either way of dealing with the .piestion has plausible reasons in its 
favour. The prevailing bent of English legal minds woidd, I tliink, be 
against giving exemption. On the whole, these points appear so obscure 
and so unlikely to arise in practice Ibat they arc b(‘st ijassed over. I am 
not aware of any record in our books of a real (iase of this kind having 
occurred for decision. • • 


1 Vi vale 
detenco. 
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SPECLlgii PAET. 

Chapter HI. 

Assault and False Imprisonment, 

I 

28 . Whoever uses criminal forae"to any person or 

commits an assault upon any person, s^witliin the meaning 
of the Indian Penal Code, sections 350 and^ 351, wrongs 
that person. ^ 

• IIluHtratiom. 

1. A. are ]>'iasiiig one another in a narrow way ; A. uninten- 

tionally inishcs against Z. A. has not assaulted Z., though, if actual 
harm is caused, he may l)o liable to Z. for negligence [m), 

2. A. and Z. are in a narrow way ; A. intentionally thrusts Z. aside, 

and forces his way past him. A. has assaulted Z. ^ 

3. A. and D. have occasion to speak to Z. A. gently lays his hand on 

Z.’s arm to call bis attention. D. seizes ‘^Z. and forcibly turns him round. 
A. has not, but B. lias, assaulted Z. (u). ^ 

U. A. presents a g’uii at Z, in a threatening tmafiner. “Whether *1116 
gun is loacTetl or not, A. has assaulted Z., if in fact is by A.’s action 
put ill reasonable apprehension that A. is aboht to use unlawful force to 
him (o), 

29 . Whoever wrongfully rbstraingi, q^; wrongfully con- 
fines, any person witliiu the meaning of the Indian Penal 
Code, sections 339 and 340, wrongs that per son. 

Illmtyatiom, 

1. A., causes Z. to go within a walled space, and looks Z. in. There 
is another door not secured, by which if he found it, could escape; 
but that door is so disposed as to escape ordinary observation. A. has 
wronged Z. ( ji?). 

2. A. is a superintendent of police. Z. is accused of an ofEcnce for 
which he is not arrestable without warrant. A., without warrant, directs 
Z. to go to a certaiii place aud^ present himself before a magistrate, and 

{m) See per Holt 0. J., Cole v. (o) Parke B. in R. v. St. George, 
Tnnie,\Q Mod. 149. ^ 9 C. & P. 493. 

(«) Coward v. BaddeJey, 4 K. & (j») Messrs. Morgan and Mao- 

N. 478, pherson’s note on P. 0. 340. 


Assault. 


False 

imprison- 

ment. 
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directs two constables to accompany in order to iirevej^t him from 
Bpealcing to any one. Z. goes^witli thcliiWo constables, as directed by A, 

Here Z. has been wrongfully confined, \nd A. has Avrongc^ Z. (7). 

30 . In a*ssessing damages for an assault, or wrongful Exem- 
restraiftt or confinement^ the Court may haveVegard to damages 
the probable effect of the assault on the pl^ii^tiff ’s feelings, 
standing, or reputation, by reason of the instilling character, 
publicity, or other circumstances of the act. 

♦ lUitHtration. 

% 

A. causes Z. to be beato^ with* a shoe. Z. may bo entitled to sub- 
stantial damages, though ho has n^t suffered ajipreciablo bodily hurt or 
pecuniary ffiss (r). • • , 

Note, — ^It does not seefn desirable to depart J^^om the 
definition of assault given in the Penal Code, though that 
definition is needlessly elaborate. The illustrations there 
givesn likewise a 2 )pear to cover all thg ordinary cases. A 
few negative illustrations /ire addo* they do not come 
under the geneml exception of slight harm, section 26 
abo^o, but arc n^ within the definition at all. 

Sclf-defciffje has bean provided for under tJier head of 
General Exceptions (clause 27 above), and does not seem 
to need further* mentioft here. • 

In the case of f^lse •imprisonment, as of assault, the in- 
convenience of having different definitions for civil and 
criminal pui^oses appears to outweigh any criticism to 
which the terms of the Penal Code m^ bo open. 

It appears to have been decided in the North-*Wost 
Provinces that ‘‘ male relati\es cannot sue for damages for 

(7) FaranJeusam Narasaya Fantula atheists by the diseijilcs of Sankara 
V. StnaH (1865) 2 Mad. H. C. 39G. * Achiirya; but it does not appear 
See Mr. J. D. Maync’s note to P. 0. in this case to what (‘xteni (if at all)* 

340. such jbeating may convey sym- 

(r) Bhyran Pershad v. Fskaree * boUcal imputation of irrcligion, 

(1871) 3 H. 0. N. W. P. 313. breach of caste, or the like, in 
Beating with slippers w'as the modem times. The law ancbprac- 
argument administered to certain tice aro well ‘Settled in England. 
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an assault^ committed hj tte defendant on their female 
relatives ’’ (Alexander, Ina .an Ca^e-law on Torts, p. 159^'. 
It is certain that no such qlpjiion lies in English law, except 
on the ground of per quod servitium amhit, Wliether it 
ought or (flight not to lie in British India, having regard 
to native usagiir and feelings, is a question of special policy 
outride the draftsman’s functipns. 

Next would como in logical order *tlie causes of action 

^ • 

for trespass to servants, &c., y^uod^ervitium amrnt, with 
their peculiar development in modern time^ in the action 
for seducing the pfaintiff’s daughter, or person in a similar 
relation. I do not find that such actions are in use in 
British Ijidia. Jn English la^ they are now regarded as 
anomalous in prinoiide and capricious in operation. As to 
trespass by intimidation of a man’s servants, &c. (a rather 
prominent head in the old hooks of the common la^^^), I 
apprehend that such matters may he loft to the Penal Code. 


Chapter IV. 

« 

, DEFAMATlONi * . 

Ptrlimuianj Note. — In« dealing w!th*^assault and false 
imprisonment, the definitions of the Penal Code have heen 
followed. With regard to defamation, it is mucli more 
(lillieult to determinedlio course to he taken. The common 
law piiesents — 

(1) minute distinctions between spoken and written 
words or, more exactly, between communications 
by moans leaving no \dsihle trace and communica- 
tions by writing or other permanent visible sym- 
bols, as affording a oa^lse of action, spoken words 
being ‘‘ actionable 2)er se ” only when they convey 
certain kinds of imputation ; 
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( 2 ) an artiftcial theory of ir|ilice, now reduced in effect 

to the doctrine* that, exceptions excegfed, a man 
acts at his peril in mriliing defamatory communi- 
cations ; 

(3) an elaborate systto of exceptions, reducible, how- 

ever, to sufficiently intelligible gfoffnds of public 
policy and social expediency ; 

(4) peculiar and somewhat anomalous rules as to the 

respective olSce 9 ? the Court and the jury in 
dealing with those* exceptional cases which come 
under flic title of “iprmleged Communications.” 

As to ( 1 ), the Penal Code makes no clistinotion between 
slander and libel (s). In ^lis I think it ought to bo fol- 
lowed. The common law rules defining what words are and 
are not ‘‘actionable seem to have been already disre- 

garded in practice in suits between natives in British India. 

As to (2), the Penal Code does not make wrongful in- 
tention, but does make knowing or having reason to believe 
that the imputation uttered will harm the reputfition of 
the person it concerns, an essential part of the offence. It 
seems doubtful whether for the ptirpose of civil liability 
this caution is necessai^. The test of words being defama- 
tory or not is, accofSing to Englisli authority, an 
one ; the quastipn is what their nafural effect would be, 
not whether the uttorer knew or might have known it ; see 
per Lord Blackburn in Ca^nkil and Cohit Ivs Bank v. llmtijy 
7 Apj). Ca., at pp. 771-72. Practically it can seldom make 
any difference in which form the question is put, but -the 
language of the Penal Code, if applied to civil liability, 
would be open to misconstruction. On the other hand,- 
the Explanations of the Penal Code, section 499, seem 
dangerously wide. 


(«) See ParvaU v. Mannar^ I, L. R, 8 Mad. 175, 
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(3) As ^0 exceptions, Si the Penal Code (following 
English criminal law) trujh is a ‘justification only if th^ 
publication is for the pifblic good. Such is not the 
English rule as to civil liability ; the truth of the imputa- 
tion, on whatever occasion and fo/ whatever purpose made, 
is an absolute Mfefence. And this appears lo be accepted 
in civil suits in British India. Tlie other exceptions are 
not free from over-definition, and, if ,l3iey were adopted for 
civil purposes, troublesome questv)ns might arise as to their 
effect on the existing law. 

There are obvious^nconyenieniees in having the^criminal 
offence and the civil wrong of defamation differently 
defined. ^ But these seem less than the inconvenience of 
following the Penal Code; and it seems best, on the whole, 
to take an independent line, with an express warning that 
the civil and criminal rules are to be kept distinct. If •tlio 
text of the Penal Code were now adopted for civil purposes, 
Britisli India would either lose tliQ be^iefit of modem 
English* jurisprudence, or (what seems ‘more likely) the 
text of the Code would be strained to make it fit the 
English decisions. • 

(4) The peculiar •difficulty qf distinguishibg questions of 
fact from questions of law depends on Ifee relation of the 
judge to the jury in a* trial by jury, and therefore does not 
arise in British India. 

In tiie event of the Government of India being of opinion 
that the Penal Code ought t6 be substantially followed, 
these alternative clauses arc submitted : — 

A. Every one who defames any person within the 
meaning of thp Indian Penal Code, s. 499, commits a 
wrong for which^he is liable id that person. 

* Exceptions, 

B. It is not defamation to publish in good faith any fair 
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comment on matter of public Interest or open* to public 
cnticism, or a correct an<J fair report of a public#] udieial or 
legislative proceeding ; or to coulmunicate in good faith to 
any person in a manner not in excess of tlie occasion any 
information or opinion wfiicli it is proper to communicate 
in the interest of that person, or of the person making ^ho 
communication, or of the public. 

This section does not. affect the construction or apjdica- 
tion of the exceptions ib s. 490 of the Indian Penal Code. 

0. Saving of eriminjil juAsdiction as iji clause 31 of tlie 
present d]up,ft. 

31. Nothing in this Acf shall affect the.coiistri>jtion or 

operation of Chapter XXI. of the Indian Penal Code; and 
nothing in Chapter XXI. of the Indian Penal Code shall 
aflec^ the construction or operation of this chapter of this 
A.ct. • 

Nothing in this^Aot shall justify or excuse in a court of 
crimihal jurisdic^fon* the publication of any matter the 
publication vrfiereof is otherwise piinisliable. 

32. (1) Every -one .commits a* wrong who defames 
another without lawful justification or excuse. 

(2) A person is*said to defame another if he makes to 
any third persoEb a defamatory statement concerning that 
other (?<). 

(3) A statement is caid to bo defamj?tory which conveys 
concerning a person any impiitjjjlion tending to bring him 
into hatred, contempt or ridicule, or, being made concern- 
ing him in the way of his pflice, profession, or calling, 
tends to injure him in respect thereof. 

(4) A statement may be jnade •by spok5n or written 
words, or by signs, or by pictorial or othor’ropresentations 


Saving 
and o5t- 
oliisiou of 
Ecnal 
Code as to 
defama- 
tion. 

Saving of 

c»riminul 

jiirisdic- 

ti(m on 

other 

grounds. 

Defama- 

tion 

defined. 


(«) 7 App. Ca. 771. 
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« 

or symbols, and either Idirectly or by insinuation or 
irony {.v). . i ' 

(5) A person is deemel-to make to another person any 
statement^ which, knowing or having reasonable means of 
knowing its effect, he communicates or causes to be com- 
municated to' that person (^). 

(6) A statement is deemed to concern any person thereby 
designated with reasonable certainty ,*including any member 
of a definite body of persons tliereb} collectively designated 
whose individual piembers caii be identified (s). 

llTudrations. 

1. A. aiiU ficiida a letter to B., in which he accuses B. of a 

criminal offcuco. B. opens and reads the letter. A. has not defamed 
B., though the letter may cause pain and annoyance to B. (a). 

2. A., having* a dispute with B., makes an cflijyy of B., sets it up on a 
bamboo in a publh; place, calls it by B.’s name, and boats it with shoes. 
A. has defamed B., and the Court may award substantial damages to B. 
if ho sues A. (b), 

3. X. has lost some goods; Z. says, ‘*Of cour*') A. did not steal the 
goods, for wo all know A.’s honesty.” Such »for(ls, if in fac^, spo'ken in 
a inaiiTJcr 'jalculatcd to sugge.st that A. did steal tho goods, may he a 
defamation of A. 

4. A. dictates to B, at Pelhi a letter in Persian addressed to C. at 
Bombay. B., having -vritten the letter, sepals it and sends D. with it to 
the post office. The letter is delivered at C,^s house in Bombay. C. is 
away, hut has authorized P. to open and read hi.j letters. P. opens tho 
letter, and, not knowing Persian, takes it to Q., a Persian scholar, to be 
translated. Q., having read the letter, cxidains the purport of it in 
English in the presence of X., an Englishman. P. forwards the letter 
to C. Here A. and B. have, and D, has no^^^, made a statement of the 
purpoit of tho letter to C., and P. has not, hut Q. has, made tho like 


(j;) It seems now doubtful in 
British India liow far the English 
distinction between slander and 
libel is adopted. Compare Nil- 
madhab Mool'erje^ v. Dovlecram 
Nhottah, 15 B. L. R. 151, with 
Ndshiram Krishna v. JBhadti lidpiijiy 
7 B. H. 0. (A. C.) 17. 

(y)' R, V. Burdett^ 4 B. & Aid. 95 ; 
Stephen, Dig. Cr. L., Art, 270 ; 


Blake Odgers on Libel .and Slander, 
ch. vi. 

(-) See Stephen, Dig. Cr. L., Art. 
2G7. 

{a) Muhammad Ismail Khan v. 
Muhammad Tahir^ G N. W. P. 38, 
Pamiliar law in England. 

ih) Bitumber Boss v. Bwarka 
Pershad, 2 N. W. P. 435. 
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Bbatement to X. [But qu. whether a li^fesslonal letter- wAter ought to 

held in India to publish th^ contontfeJ of dooumonta written or read by 
him in the way of his business.] 

6. A. is a Brahman attached to a^ Icmple at Gandharvanagar. X. 
says to Z., in a public place, that all Brahmans arc impostors and cor- 
rupters of the Vedas. This U no wrong to A. Z. answA's, “Not all 
Brahmans, but you say well as to those of the temj)le^f Gandliarvana- 
gar.” This may bo a wrong to A. , ^ 

Note, — This clause is intended to contain the fundamental 
definitions. Sub-clausl^ (1 )% docs away with the fiction of 
“implied maiico” or “niiilice in law,” a course which 
seems clearly authorized by Lord BlafjJiburn’s language in 
Capital a)i(l Counties Bariit v. llehty^ 7 App. Ca. atpp. 771, 
772, 782, and especially 787 ; and see Stjephon, ,Dig. Or. 
Law, Art. 271, and note XVI. in Appendix, ^b-olause 
(2), combined with the interpretafion in sub-clause (5), 
gives the substance of existing law without the non-natural 
use of the words “publish” and “publication.” The 
phrase of the P. 0., s. 499, is “ makes or publishes,” but 
pubMoation is not further defined. Sub-clause (3) states 
existing law. Sub-clause (4) abolishes (if now existing in 
British India) the distinction between slander and libel. 
As to sub-clause' (5), » illustrations mi^ht be midtiplied 
indefinitely. But^^„it is roalfy a matter of common sense. 
The sub-clause might, perhaps, be safely omitted. 

4 a 

33 . (1) In determining whether words are or are not 
defamatory, regard is to be, had in the first place to their 
natural and ordinaiy meaning, and also, if necesstiry, to 
the special meaning, if any, which the words were fitted to 
convey (c). 

(2) In ascertaining any such special meaning regard is, 
to be had to the context of which Jthe words are part, the 
persons to whom and tbiJ occasion on yhicli they were 


Construe--' 
tioii of 
words 
COJJl- 

plain^d of 
as defa- 
matory. 


(r) See tho law explained and discussed in Capital and Counties Dank v. 
Menty^ 7 App. Ca. 741. 
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communiCjated, tho local and understanding of terms, 
and all other relevant ciroumstances. 

(8) When words are d>ipable of an innocent meaning 
and also pt a defamatory meaning, it is a question, of fact 
which meaning they conveyed {d), 

/4) Provided that tho burden of proof is in every case 
on the party attributing to Words a meaning that exceeds 
or qualifies their natural and ordinary meaning ; and such 
proof is admissible only if in the opinion oh the Court the 
words are capable of tho alleged meaning (^). 


Responsi- 34. A X)erson is not tho less answerable for a defamatory 
fttatcAnonts statement by reason only that lie makes it by way of rcpe- 
on holf. or hearsay, or gives at tho time or afterwards tho 

say* authority on which ho makes the statement, or (subject to 
section 08 of this Act) believes tho statement to bo true : 

Provided that tho Coiu*t may take these or like circum- 
stances into account in awarding daihagt^s (/). 

, ' r 

lllmtmtion. 

A. is tho chairman of tho <M. Railway Company’’, and a cliainnan and 
director of otlior coinpanios. X. and Z. are Kpeaking of a fall in tho 
company’s shares. Z. says, “ You iiavc heai;d what lias caused tho fall ; 
I mean tho rumour ahout tho i>r. chairman having failed?” This may 
ho a defamation of A., thoiigh such a rumour did exist, and was believed 
by Z. to bo well founded. 


(d) Sco tho chapter of “Con- 
struction and Certainty” in Blake 
Odgers’ Digest, and tho illustra- 
tions there collected. 

(r) The i-uh's as to hurdeu of 
proof have been produced by the 
need for dehniiig what is the jiroper 
"din'ction for a jury. It may bo 
a question whetlmr it is desirable 
to make them ft»rmally binding on 
judges decifiing wit^iout juries. 

(./■) iratym V. UaUy L. R. 3 Q. 
B. This is only the developed 

Btatoment of the principle of tho 
common law that, cei'tain occasions 


* excepted (and subject to the rule 
of special damage in slander, which 
it is proposed hero to abrogate), a 
man defames his neighbour at his 
Iicril. It may st*cm a hard rule, 
but it is now v eil settled in Eng- 
land, and tlic gcn(‘ral exception of 
cases of trirting liarm (clause 26 of 
this draft) would bo at least as 
eil'ectual to jircvent it from having 
oppressive results as the English 
rules limiting the right of action 
for slander as distinguished from 
libel. 



SPECIAL PART. 


559 


35. It is not defamation make or publish in good 
faith any fail’ eomnienf on matters of public interest or 
matters otherwise fairly open public comment. 

lUuHtmiions, 

m 

The conduct of a person in the exercise of any public office or in any 
public affairs in which he takes pari is mattiT of inffilS interest. 

The conduct of local authorities iu local administration, and (S the 
managers of public institutions in tlie affairs of thf)so institutions, are 
mattons of public interest {(7). ^ 

A published Ijook or pajker, n^work of art publicly exhibited or offered 
for sale, a ijublftj building, or p\^blicly exhibited architectural design, a 
new invention or discovery* i>ubliely described OTCdveriisod, a public iier- 
fonnance gr enteBfcainmeiit, th^ c^duejj of persons iu i>ublic placjcs, aro 
open to public comment. • 

[The term ‘*j)rivilcge” has'sometiiiACs been aj^j^liod to ^ses of this 
class, but wrongly: Mcrivak v. Canons 20 Q. B. l)lv. 275.] 

36. It is not defamation to publish or cause to be pub- 

lis^jod in good faith a correct and impai’tial report of a 
public judicial or legislatiyo* proceeding. Any proceeding 
of which the publication is authorized by the Court or 
legtelativo body ‘before or in which it takes place ^is, but’ a 
proceeding of which tjio publication has been foi'biddon by 
that Court or legislative body is not, a public proceeding 
for the purpose of lliis* section. , 

\^AIlernatice — “of a jiublio judicial proceeding 

or of any proceeding in eitlicr House of the Imperial l^ar- 
liament or ftny Committee thereof, or of any public i)ro- 
ceeding of the Council of the Governor G onei’al or any 
other Council established *under the provisions ^f the 
Indian Councils Act, 1861 ] 

lUustmtion. 

A. is present at proceedings befofc a magistrate in the courso of whi(di 
imputations aro made on B.’s conduct. A. sends a substantially corredii 
report of tlie proceedings to a new.spaper, ajid the :if3W?i)aper publishes it. 
No wrong is done to B. A. |pnas the report only for thjj purpose of 
giving information to the public on a matter of general interest. But if 

« 

(ff) Sec Purcell v. Sowlci'^ 2 0. P. (//) 21 & 26 Viet. c. 07. 

Div. 215. 


Fair 
criticism 
is not de- 
famation. 


Fair 
public 
reports 
aro not do- 
famatiou. 
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A. sends the^report from motivc| of ill-will towards B., this may he a 
wi-ong* to B. {ij. * 


Excep- 
tions on 
grounds of 
public 
policy. 


37 . In tho following (Kuses the wrong of defamation is 
not committed against a person concerning whom a state- 
ment is made, though the statement he defamatory, and 
whatever ho tii^'^ intention, motive, or belief of the person 
making the statement : — 


Truth in 
substance. 


Stiito- 
ments in 
courswof 
judicial 
procoed- 
ingH or 
Icgislativo 
debate. 


(1) If the statement is true : pr.6vidod (A-) that a party 

relying on the truth of a^statemept must prove 
tlie substp.ntial truth of that statement as a whole 
and of every materiaf part of it. . 

(2) If tho statement is made in the course of a judicial 

'^proceeding before a competent Court, and has 
reference to tho matter before the Court [or is 
made in the course of any debate or proceeding 
of the Council of tlio Governor General, or dny 
other Council establislicd under the provisions of 
tlic Indian Coimcils Act, 18/31 (^4)]. 


(/) Stemifi V. ISampson (1879) 6 
Ex. Div. T);}. It. was decided only 
in 18G8 (Wason\. WaUcr, L. JR. 4 
Q. B. 73), that a fair report of a 
l)arli{iniontary debate cannot bo a 
libel. llojDorts, &c. publislied by 
authority of eitluT ITousc arc pro- 
tected by statuio 3 vV: 4 Viet. c. 9, 
which ] presume applies to British 
India. Perhaps it is needless to 
I’efer ex]nes.sly in that Act here. 
The lligli Courts Avould, Psuppo.se, 
apply \y(fso?i V. IValtcr to fair 
reports of procseediugs iu the Go- 
vernor General’s Council, &e. The 
ease is not iirovided for iu sect-. 499 
of the Penal Code, and I eannot 
find any other Indian authority, 
legislative or judicial, on tho jDoint. 

(Z-) I am not sure that tho pro- 
viso is necessaiy imder a rational 
sysiem of pleading. 

(/) Qi(. as‘ to tliO' policy of ap- 
plying^ this rule to India to the 
full extent given to it in England. 
See Ahdnl Hakim v. Trj ('hamhr 
Mak(n'ji, I. L. 3i. 3 All. 815 (state- 


ments in a i)ctitioir preferred in a 
judicial proccedmg held to he pro- 
tected only if made in good faith) : 
also /. Jiandry, I. L. R. 

^ 2 Mad. 13, wlii(!li does not decide 
the point, declines to assumo 
that the English rule holds. The 
vague phrase, “has reference,” is 
tho result of Munster y, Lamh^ 11 
Q. B. Div. 588, which decides that 
an advocjate’s words are not action- 
able if jjhoy have anything to do 
‘with the case; they need not be 
relevant in any more definite sense. 
'Words spoken by a judge in his 
office fall within tlio more general 
exception of judicial acts (clause 1C 
, above). See also as to the use of 
the Avord “relevant” tho judg- 
ment of Tiord Praimvell (then a 
member of the C. A.) in Seaman v. 
Keihereljft, 2 C. P. I), at p. 59. As 
to ^sp( cell 08 in Council, tlio reason 
of the thing suggests that they 
must be privileged, hut I do not 
find any authority. 
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Explanation . — For the purposes of this sectioii the pro- 
ceedings of a naval or military court-martial, gv court of 
inquiry, or any other body law^ullj’' authorized to take 
evidence with a view to a deterniiiiation of n judicial 
nature, such court or body being constituted according to 
the law, regulations, or usage applicable tb’tlio subject- 
matter, and dealing with a matter which by such law, 
regulations, or usage ^is witliin its competence, and all 
reports and siatemeni ?3 made in the course of naval, 
military, or olfioial duty in reference to ^such proceedings, 
are deemed to judicial proceedings (/)?). 

38. (1) Where a statenlent is made — , . Statc- 

(i) in discharge of a legal, moral or social duty existing, priviif>god 

or by the person making the statement believed 
in good faith to exist, of giving information in 
the matter of the sj:atement to the person to wliom 
it is made ; or 

(ii) " to a public ser^^ant, or other i)erson in authority, in 

a s’"bjoct-mat<er reasonably believed to bo within 
his compotenco, with a view to tlie prevention or 
punishment of an olfence or redress of a public 
grievance ] or 

(iii) with a view to the reasonably necessary protection 

of some interest of the jierson making the state- 
ment ; or 

(iv) with a view to the reasonably necessary protectipn of 

an interest or the 2 ^i’oper performance of a duty 
common to the person making the statement And 
the person to whom it is made ; 

(m) It is not free from doubt ordinriy “privileged coinmunica 
•whether reports made in the course ’ tioua,” ur© protected only if 
of military (or other official ?) duty, made bona jidey This clause is in- 
but not with reference to any pend- tended to leave the unsettled points 

ing judicial proceeding, aro“ab- at large. ^ 

soliitely privileged,” or arc only 


P. 


O O 
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that stat^Miient is said to be made on a privileged occa- 
sion (w). ,, 

Tmmiiiiity (2) It is iiot defama^(£n to make a statement on a 

irientH in privileged occasion in good faith, and in a manner not 
on exceeding’ what is reasonably sufficient for the occasion, 

vilo’i^ed /‘A ^ statcinent made on a privileged occasion is 

occasion. ' o , . . 

presumed to have been mado.in good faith (o). 

(4) What is reasonably sufficient for the occasion is a 
(question of fact to bo determined with regard to the wffiolo 
circumstances (o), 

1. Z. liaH been A.’h servant, and offerjj himself as a servant to M. M. 
uslis A. Vh opinion* of Z.’s (jharacter and competence. This is a privi- 
lejrod occasion, and no wronj^^ is done to Z., though A.*s account of him 
given to M. bo unfavourable, imlcss Z. can prove not only that A.'s 
acjcount was not true in substance, but that A . spoke or wrote, not with 
the honest iiurposc of giving infonnation to IM. which it was right 

M. should liavo, but from personal ill-will to Z. 

2. Z. is A/s servant and a minor. A. dismisses Z. on susiuciou of 
theft, and writes to Z.’s father explaining thp gr^'^iiids of his suspicion. 
AftiTwuvds A. secs Z. in conversation with P. and' Q., other aervifnts of 
A., and w^yns P. and Q,. against having anything to with Z. A.’s 
lett(’r to Z.’s parents is written, and his warning to P. and Q. is given, 
on a privih'ged occasion (/?)., 

11. A., a merchant, ^yho has dealings wJ'fch B.,* sends Z. to B.’s office 
Avilli a message. After Z. has left 43. ^s office B. misses a purse from the 
room in w'hich Z. has been. 35. goes to A. aud!^*'«olls him that Z. must 
have taken the jmrso. TIjis occasion is privileged (^). 

A. A. and B. are part owners of a ship. A. hoars'^lnfllvourable reports 
of the master’s conduct as a seaman and coiiimunioales them to B. This 
0 (Jcasion is luivileged (r)? ^ ^ 

5. A* B. are partners. C. is their managing clerk. X. writes a 
letter to the firm proposing a busiiu'^s transaction. C. opens the letter 

ff 

(w) There is some temptation to (o) These sub-clauses are perhaps 
got rid of the term “pnvileged • unnecessary. 

.oeeasiou” altogether: but as it {p) v. /o////, Blake Odgers, 

W'ould in any case persist in forensic 212 ; Somen Ule f . Jlawkins^ 10 (J. B. 
nsago, and is certainly conwuient 683, 20 L. J. C. P. 131. 
for separa^iug llic two distinct ‘ (y) vlmaun v. Damniy 8 0. B. N. 

questions of the character of tho 697, 29 L, J. C. P. 313. 

occasion, and whetber it was legi- (r) Voncessum^ Coxhead v. lllrh^ 

tiinatt’ly used, it seems best to keep ards^ 2 C. B. 669, 15 L. J. (J. P. 

it in the draft. 278. 
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and submits it to A., telling A. that fron^ his own kuowledl^c of X. ho 
d^s not think the firm ought l;o {rust him. A. shows X/s letter and 
repeats this conversation to B., and A. and B. cause a letter to be sent 
in tho name of tho firm to P., a custoni^iVof theirs, stating the circum- 
stances and asking for infonnatioii as to X.’s business i-ei)iitution. P. 
sends an*answcr in which he makes, partly as from his own knowdedge 
and partly on general information, various unfav^ujl^blo statements 
about X. Those statements concerning X. arc all nia^^c on a i>rivilc^ed 
occasion. ^ 

6. Sending defamatory matter hy telegraph, or on a po.stcard, or tho 
communication of such matter by jniy means to an excessive number of 
persons, or to persons bavin j^no interest, or the communication by negli- 
gence to one iierson of matter intended for and xwoper to bo communi- 
cated to another pooson, or tlio use of iiiteinjjcrji^o* language, may make 
a statement •srrongftil, oven if tluioccasio* is otherwise privileged (a). 

7. A. and Z, arc inluibilanis of the same town. Z. is the executor of 

a friend who has left a widow and children surviving^ X. is ^’s agent 
in tho executorsliii). A. says to Z. in the presence of other persons, 
*‘You and your agent aro spoken of as robbing the widow and the 
orphan.’^ Tho occasion is ijrivilcged as regards bolh X. rind Z., if A. 
intencjpd in good faith to communicate to Z. matter which A. thought 
it important that Z., for tho sako of Ids own character, should know. 
Tho question of what A.’s intention really was depends, among other 
things, on tho circuiii||tanccs of the conversation and tlio number and 
conditfon of the i)orsor«i present (1), • 


CHAPTfiJH V. 

Wroxgs against Goob^Faith. 

• • 

[It is proper to mention that these clauses and tho notes to them wore 
wnfcten before Derry v. Dre/c (p. 2G1 above) had^coinc before cither the 
Court of Apiieal or the Hoiflo of LoJMs.] 

• • 

39 . A person wrongs anoSier who deceives that other Deceit*, 
within the meaning of this Act (?f). 


(s) Williamson Y.^Frevr, L. R. 9 
C. P. 393 ; lt(g, v. Sankara, 1. L. R. 
6 Mad. 381 (notice of putting out 
of caste sent on a postcard) . • • 

{i) Davies w. Snead (1870) L. R. 5 
Q. B. G08 (with some doubt as to 
the verdict). 

(w) The definition of cheating in 
O 


the Penal Code, s. 415, is very wide, • 
yet it does not c^>ijiplctely <jovor the 
ground of deceit as a civil wrong. 
For in some casps an a(;tion for de- 
ceit wdll lie without any had inten- 
tion, and oven in. spite of •good 
intention, on the part of the defen- 
dant {Poim V. Walfcr, 3 B. & Ad. 

2 
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40 . (f) Where ono p^rsoniaajces a statement to another 
which — ' 

(a) is untrue ; and ^ ^ 

(b) which the person making it does not believe to be 

true^ 'v^hother knowing it to be untrue, or being 

' ignorafiit whether it is true or not ; and 

(c) which the person making it intends or expects to be 

acted upon in a certrxin rnanner by the person to 
whom it is made, or with ordinary-sense and pru- 
dence w6nM expect to be so acted upon ; and 

(d) in reliance on which the* person to whom it is made 

does act in that mannoi to his own harm ; 
there the person making the statement is said to deceive 
the person to whom it is made (.^) . 

(2) For the purposes of this section, a statement may be 
made in any of the Avays mentioned in s. 32 (y) of this Act, 
and may be made either to a certain person or to all or any 
‘of a number of persons to whom it is coUootively addressed. 

ExpUrnidion. — (1) A statement intended by the person 
making it to bo communicated to and acted upon by a 
person is deemed to liaA^o been made id' that person. 


114), the principle Leing- that if a 
man takes on himself to certify 
that of which ho has no knowledge, 
even in the honest belief that he is 
acting for the best, hi shall an- 
swer for it if the fact is otherwise. ' 
On the other hand, the Penal Code 
does cover .ill ordinary cases of 
frand, and the oucjo vexed (picstiou 
as to the responsibility of a prin- 
cipal in tort fur the fraud of hii^ 
agent does not seem easy to treat 
as open in British India in the face 
of sc(5t. 238 of utbo Contract Act, 
though that enactment docs not^ 
directly settle it. o 

(j-) It has been suggested that 
thei'i> may be deceit by concealment 
of facts without any statement at 
all. Concealment, or even non- 


disclosure, may avoid a contract; 
in some (dassejs of contracts a very 
strhst duty of disclosing material 
facts is iiui)oscd by law ; but I am 
not aware that a more omission to 
give mformation has ever been 
treated as an actionable wrong, 
even in those cases where a con- 
tract **i(heynmae JideV^ has created 
a si)eoial duty of giving it. Of 
course, the remedy ex contractu is 
hotter, and this may account for 
such concealmc nts and non-diaclo- 
siu*es not being treated as torts. 
However, T believe that these clauses 
M,s drafted go to the full extent of the 
authorities. 

(//) Tlip clause defining defama- 
tion. 
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^ (2) Wliere a person acts in reljance on the stiltement of 
another, it is immaterial that he had the means«of examin- 
ing the truth of that statement? ^ 

(3) ^ statement may he untrue, though no pg,rt of it is 
in terms untrue, if by reason of material facts being omitted 
the statement as a whole is fitted to deceiv^ Js). 

» Ilhistmtions, 

1. N. draws a Lill on X. ^Tlic bill is presented for acceptance at X/s 
office wdien X. iaVot there. A.,* a friend of X., who is there but not 
conccnicd in X.’s business, uccepta the biU as X.’^ ajjent. Ho has not 
ill fa<it any authori|y to accept, bu^ believes that the bill is draw'n in the 
reprular course of business, and fliat X. will ratify the acceptance. The 
bill is dishonoured when duo, and Z., the holder in due course, is unable 
to obtain payment. A. has deceived Z., though he* honestly •meant to 
act for tbe benefit of all parties to the bill ; for ho has represented to all 
to whom it might be oll’ercd in the course of circulation that he had 
authority to accept in the name of X., knowing that ho had not such 
auth<ftity, and Z. has incurred loss by acting on that representation (nr). 

2. A., 13., and 0. arc partners i%a firm ; D. and E. agree with thorn to 
form a limited company to take over the husiucss of the firm, and to 
become directors joini'fy with A., B., and C. A prosiicctiis is prepared 
and issued with the apthllrity of A., B., 0., D., and E., stating, among 
other things, tkat the consujerutiou to he i>aid by the comjkiuy for the 
goodwill of the hnsiness is Rs. 10,00,000. Z. applies for and obtains 
shares in the company jn the faith of this prospectus. lu fact the firm 
is insolvent, and tlm Rs. 10,(Jb,000 are intended to ho aiiplied in paying 
its debts. The company fails and is w’ouud np, and Z. incurs liability as 
a contributory. A., If., C., L., and E. have deceived Z. {b), 

3. In the case stated in the last illustratiowP. applies for and obtains 
shares on the formation of the company. Afterwards P. oiTors his shares 
for sale, and Q., having read the prospectus and relying on the truth of 
its contents, buys P.’s shniws. The* authors of the prospectus have not 
deceived Q., for it was addressed only to persons who might become 
original shareholders, and not to suiisequent purchasers of shares (c) . 

4. A. offers to sell his business to Z, ; assures him that the annual 
profits, as shown by the books, exceed Rs. 6,000, and tells Z. that ho 
may examine the books. Z., on the faith of A.’s statement, agrees to 
the terms proposed by A. without examining the books. If ho had* 

• • 

• 

(a) See per Lord Cairns ill Pet/c Indian use. • 

V. Gurney^ L. R, 6 H. L. at p. 403. (6) Peek v. Gurney ^ L. R. 6 H. 

(a) Polhill V. JFiiUer, 3 B. & Ad. L. 377. 

1 1 1. Doubt is expressed whether [c) Ibid. 
this be a suitable illustration for 
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examined tltem he would have discovered, as the fact is, that the profits 
are much les^ than Rs. 6,000. This will hot preclude Z. from suing 
for deceit (d). 

6. A. deals with Z., a gunsn/tfi, and requires a gun for the use of A, *8 
son, B. Z., in B.’s presence, and knowing that the gun is wanted for 
B.’s use, warrants to A. that the guft is of good workmanship and 
inatei’ials and Jo use. A. thereupon buys the gam, and gives it to 
B. The gun is i|i fact badly made, and Z. knows it, and by reason 
thereof, the first time B. fires the gpn, it bursts and wounds B. Z. has 
deceived B. (c). 


4 - 

41. A person wrongs another vfho caus^^ harm to that 

other hy making, <for the purpose of injuring that other, a 
statement which is untrue, and ^hich he does not believe 
to bo true — , 

(a) conceming that other’s title or interest in any pro- 

perty : 

(b) concerning any pretended exclusive right or interest 

of his own as against that other, 

• 

42. A person wongs another who — 

(a) without reasonable and probable cause, and, 

(b) acting from some indirect and improper motive, and 

not in furtlicr^-nce of justice, 

falsely accuses that other of an olfence, of which offence 
tliat other is acquitted, by the Court before which the 
accusation is made, Qr, having boon convicted in the first 
instance, is ultimately acquitted on appeal by reason of the 
original conviction^, having proceeded on evidence known 
by the accuser to be false, or on the wilful suppression by 
him of material information (/.) 

{d) On this point, see Redgrave v. ^ 619, 4 M. W. 338. 

ITurd^ 20 Ch. 1). 1. It is pointed out (/) Per Bowen L. J., Abrath v. 

that Explanation 2, and this illns- A. A’. R, Cb.,,.!! Q. B. B. 440, 

tration, are hardly consistent with 456. This easo [since affinned iu 

the exception to s. 19 of the Con- • H. L. 11 A^ip. Ca. 247] is the latest 
tract Act. • That ^ixrjoption is not authoVity in tlio Court of Appeal, 

in accordance with English law as and defines the cause of action 

now Mettled, and ss. 17 — 19 are carefully and completely. The 

generally not very satisfactory. condition as to the proceedings 

(e) Laagridge v. Xrry, 2 M. & W. having terminated in favour of the 
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Esrplanation . — The plaintiff mpst prove both tfie absence 
of reasonable and probable cause, and the existence of an 
indirect and improper motive for^the prosecution (</). 


43.-A joerson wrongs* another who causes liifrm to that Abuse of 


other by wilful abuse of any process of th« kw (Ji), 

Note , — There are other miscellaneous wrongs wliicli may bo gencfally 
described as malicious iiitcrfereiico with rights. I think the doctrine of 
Ltmley Y,Jxije and Bowen v. jeally comos under this head, and does 
not (as has beerj^ suggested^ cstabfish a sort of right in rvni not to havo 
the fulfilment of contracts made t'jylth one interfered with. To the sumo 
class belongs AMy v. WhHe^ as explained in v. ChUd^ 7 E. «fc 13. 
377. But J[ submit that the law»oii tj^cso questions is neither settled 
enough to make immediate (jodiication prudoiitf, nor of suflicieut practical 
importance to make it probable that delay will do liaviii. ^ 

The doctrine of Liimhij v. Gye might be cxiuessod in somo*siich words 
as these : — 


process of 
Court. 


**' A person wrongs another who wilfully, and with the design of 
harming that other or gaining some advantage for himself over that 
otheJ, procures a third iiorson who has entered into a contract [r/fi. for 
exclusive personal services?] with^hat other to break his contract, whereby 

that other loses the benefit of the contract.’* 

• • 


acouvsed is in l\|’itish ^ndia compli- 
cated by the system of appeals in 
criminal jurisdiction. Sec Alcx- 
andc)’, Indian Case-L'#Av on Torts, 
130,131. It docs not seefn dc- 
sli'able to depart from the common • 
IcW as laid down in^Hibrath v. N, 
JE. R. Co. without evident neces- 
sity ; but some j)ro vision has to bo 
made for the case !if a conviction 
being revtTsed. That which I sub- 
mit is intended to rein*escnt the 
better Anglo-Indian ojiinlbn ujion* 
this point. 

{ff) “Knowing that there is nc* 
just or lawful ground for his accii- 
sation” (after P, C. 211) has been 
suggested, and might be a good 
simplification to replaoo the two * 
sub -clauses (a) aiyl (b). The draft 
follows the languageof recent Eng- 
lish authority. The explanation! 


will havo to bo recast jf the body of 
the clause is altered as suggested. 
The English authorities ou mali- 
cioutf lu’osocution seem to be ap- 
plicable in# Britisli India ; &co 1 1 
B. L. R. 328. 

That imilioious abuse of civil 
jiroiKJSS may be actionable, see Ry 
ChumlcF Roy v. Shaina iSoondari Drbif 
1. L, R. 4 Oal. 583. In this class of 
cases, as distinguished from mali- 
cious x>r«sccntion, special damage 
must always be sliowri. See Bige- 
low, L. (3. 181, 206. I •do not 
think it would be desirable to add 
illustratioTis to this clause ; {j,t all 
events not without iTitimate know- 
ledge of Anglo-Indian judicial ino- 
ceodings. The same remark ap- 
plies to the clause on inaliciouis 
prosecution. 
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Chapter VI. 

Wrongs to Property. 

€ 

44 , Every ^one commits a wrong, and is said to commit 
a trfispass and t®^ te a trespasser, who, without the consent 
of the owner of such property' as in this section mentioned 
or other lawful justification or,£;XcuSe [and to .the’ damage 
or annoyance of the o^vner (Z)],-^ ^ ^ 

(1) enters on any immoveable property, or causes any 

animal to go^ upoM» sucli ^property, dr peitnits any 
animal in his possession or custody, being to his 
Imovdedge or by its kind accustomed to stray, to 
go upon such j)roperty, or puts, casts or impels 
anything in, upon, or over such property ; 

(2) assumes to exercise ownership over any moveable 

property, or does any act which deprives the owner 
of its use permanently or for Uji &definite tim9 (k ) ; 

(3) desjjroys or damages any property 

(4) does any other act which directly interferes with the 

lawful possession of any »proptrty, moveable or 
immoveable, 

• » 

46 . For the purposes of the last foregoing section every 
one who is in lawful possession of any property, or who 
peaceably and as of right is in^ actual occupation, or has the 
actual* custody or control (/), of any property, is deemed 
to be the owner thereof as against every one not having a 
better title. 

t (i) See note at the end of this (0 [This prob/j,bly goes beyond 
chapter. settled English authority. But it 

(k) Per BramwMl B., Sitrt v. .is by no means certain that in 
liott (1B74) iL. R. 9 Ex. 86, 89 ; Eiiglatftl a servant having the cus* 
cf . the judgment of 'Thesiger L. J. tody of a chattel out of his master’s 
ill V. Hough (1880) 6 Ex. D. presence or the protection of his 
115, 128. house cannot sue a trespasser in 

his own name ; see p. 298 above.] 
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. ' / 

46. A person who has lawful possession,' custody or 

control of property under a contract with the o^wner of that 
property or otherwise may heaapie a trespasser by dealing 
with the property in a manner inconsistent with the title 
by which he has that possession, custody or control, or in 
excess of his rights under that title. 

IlhiJit ration. 

If a pledgee with power of salr) sells the pledge without tho conditions 
being satisfied wliich tlie power of sale is cxerciseable, or a hirer of 
goods pledges them for his owA debt, or a bailee without the bailor’s 
consent lends tho goods in his Q^ustody to a -Jhird person, these and the 
like acts trespasses (?m). ^ 

47. Interference with the property o'f anottfbr is not 
excused by mistake even in good faith as to the ownership 
or the right of possession, or by an intention to act for the 
trde owner’s benefit : 

Provided that a carrJer or other person using tho 
carriage or ciistady of goods as a j)ublio employment does 
not commit a trespass by dealing with goods in tho ordinary 
way of that employihent and solely by tlio diiection and 
on behalf of a person who doliveis those goods to him for 
that purpose aiid whom h(^ in good 'faith believes to be 
entitled to deal with those good^ : 

Provided also that a workman or servant does not 
commit a trespass by dealing with any property in the 
ordinary way of hi&,omployment and in a manner autho- 
rized as between himself and his employer and wliidi he in 
good faith believes his er;iployer to be entitled to authorize. 

lUmtrcitions. 

1. M. obtains j goods from Z. by fraud and false pretences, and, beiiig 
apparent owner of the goods, i)urports tv sell theini to A., who in good 
faith accepts them and *$>ays^ M'. for them. A. is in f^ct dealing on. 
behalf of P., and forthwith delivers tho goods to*P. M. absconds with 


Trespass 
by pos- 
sessor for 
limited 
piftpose 
exceeding 
his right. 


Mistake 
dods not 
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excuso 
trespass. 


Immunity 
of certain 
minis- 
terial 
actions. 


(#») JJomU V. SuoJiUntj^ L. R. 1 Q. B. 586, is the recent leading case. 
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the price. A« has wronged Z., and is liable to Z. for the yalne of the 
goods (»). • • • 

2. A. is a tenant of land belonging to B. A. without authority, but 

intending to act for B.’s as well A.’s benefit, converts part of this land 
into a tank. A. has wronged B., and B. need not prove that the value 
of the land is dirninished (a). • * 

3. A. obtains goods by fraud and false pretences from Z. at Bombay, 

and scuds them by railway to B. at Allahabad. IXio railway company’s 
servants deliver the goods at Allahabad to B.’s order axicording to the usual 
course of business. If the railway company li^s not before this delivery 
received any notice of an adverse cl{iiijb-on the part of Z., thfis^ railway 
company has not wronged Z. , # ^ 

4. Z. is the owner of 100 maunds o^ wheat. A. obtains this wheat 
from him by fraud and fifis^ pretences, and ofiefs it for ss^le to B., a miller, 
who accepts it in good faith. 1^ causes ^he wheat to <je groi^nd in his 
mill together with other wheat bought by B. from the true owners. The 
men emplo;jed in the mill do not know from whom the wheat was bought. 
Hero B. may have wronged Z., but the men employed in the mill have 
not 

48. TIio mere assertion of a right to deal with property 
or to prevent another from dealing with it is not a trespass. 


49. The consent of an owner to e.ntey upon or inter- 
ference with his property is called a licence, and a'porson 
lo whom such consent is given is calted a licensee. 

A licence, and the revocation of a licence, may be either 
exj)ress or tacit. • 

Iltustmtion, 


A man who keeps an open shop or office thereby gives* to all persons 
who may wish to deal with him in the way of his business a licence to 


(«) Hollins v. JFoivle^'f L.k,7H. 
L. 767. . 

[u) Tarim Charan JDose v. J)ehna~ 
rayan MtUri^ 8 B. L, R. Ajip. 69. 
If thc*couversion were proved to be 
beneficial to the property, quaere. 

(jp) As to those exceptions, see 
the opinion of Blackburn J. in 
Hollins V. Fou'ler^ L. R. 7 H. L. at 
pp. 766“-8, which sl'cms to fafour 
making tliem,wide enough to pro- 
tect the miller or spinher, if acting 
in goo(Jj faith and without pur- 
porting*! o acquire any interest in 
the coru or cotton beyond that of 


bailee fowa special purpose without 
notice of the true owner’s claim, as 
■^"ell as his servants ; aud as to 
curriers, cf. Sheridan v. New Quay 
Co* 4 C. B N. S 618. To give full 
eli’ect to Lord Blackburn’s opinion 
•the proviso would have to protect 
all persons handling the goods of 
others in the way bf their business. 
Lord BlackbuiTi himself points out 
tiiat thisfwould go beyond existing 
authority. Whether it should be 
done is submitted as a question of 
policy. 
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enter the shop or office during business hours. If he» gives up the 
'‘business and turns the shop' or •office into a private dwelling-house, this 
licence is revoked. 

50 (o'). A licence — Effect of 

, ' ^ ^ licence. 

(1) does not bind tbc? successors in title of tho licensor; 

(2) is not assignable by the licensee ; 

(3) is limited to the pu];poses for which and subject to 

the conditibjis, if any, on which it is given ; 

(4) is re'^jpcable atihe ,will of the Hoensor, unless coupled 

with an interest** 

E‘X 2 )Iamtio ^, — A licence, is said t5 be coupled with an 
interest where it is given as part of tlie same transaction 
with the conveyance of a legal interest dn sor^e property 
by the licensor to the licensee, and that interest cannot bo 
enjoyed without doing tho act permitted by tho licence. 

lUmf ration, 

.1 

A, sells to B. cattle which are pasturing on A.’s land, or trees growing 
on A.’s laud. Thi% imiilies a licence to B. to enter on A.’s land to take 
the^^attle away, or to’Yjut the trees, as the case may be, and A. cannot 
revoke tho licence wdiile the contract of sale is in force. 


61 . Notwithstanding the rev>5cation of a licence, tho Time of 
licensee ..is jeiitiiled to th(0L benefit df the licence for a StoTre- 
reasonable time' thereafter so far as may be necessary to J^“oncr^^^ 
enable him^io restore the former state of things (r). 


(7) Chapter VI. of tho Easements 
Act (V. of 1882) deals with licences 
as regards immoveable property 
only. It is submitted that, inai^- 
much as a licence does not create an 
interest in proj)eity, but merely'ex- 
cuses what would otherwise bo a 
trespass, the subject belongs to the 
law of torts more properly than to 
tho law of eascihenis. This being 
so, and tho local extent of tho Ease- 
ments Act being limited, 1 leave 
tho matter to the cou‘«ideratiou of 
tho Government of India. The two 
sets nf clauses are intended to de- 
clare the same law, and I do not 


know ttiat any great harm would 
como of having botli in furee over a 
limited extent of territorj'-, 

(r) Great trouble has been caused ' , 
in the United States by tlie un- 
timely revocation of parol i’ic('nccs 
to erect dams, divert watercourses, 
and the like ; Cooley on Torts, 307 
— 312 ; and in Some cases tho law 
has been strained to confer rights 
on 'the licenseth under the doctrino 
of estoppel or part perfurmauco. 

I do not kijosv wdicther similar 
difliculties are to be apprehended 
in British India. 
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‘ IllUHtrations, 

• f f 

1. B. is on A'.'s land under a revocable licence. A. revokes the licence. 
A. must not remove B. from the until B. has had a reasonable time 
to leave it. 

2. B. has tii-ibcr lying on A. ’s wharf under a revocable licence. A. 
revokes the licence. A. must allow B. access to the wharf for a reason- 
able time for the pu^ose of removing his timber (»). 

L ^ 

62. A person entitled to th^ possession of any moveable 
property who has been wrongfriUy deprived thereof may 
[within a reasonable time] retake ‘the' same if he can peace- 
ably do so, and so as necessary fur that purpose may 
peaceably enter on the wrongdoer’s land (if). ' 

o 

Note . — term “trespass” has been extended to cover evciy kind of 
wrongful iiitcrferoncG with property. Our distinctions between trespass, 
conversion, &(u are obviously not applicable in British India. Simplifi- 
cation at least as bold as that of the present draft is a necessity. 

It may bo a grave question whether tho strict rule that a man meddles 
with another’s property absolutely at liis peril he altogether fitted for 
Indian purposes, especially in its aj^plication to immoveable i)roperty. I 
suggest for (jonsideration the insertion of the wonls “ to tho damage or 
annoyance of tlio owner,” or words to tho like cf^ct, as part of ;^ho defi- 
nition. So*far as I am aware, the change would be' only equivalent to 
what is tho settle<l law of all civilized countries not under the common 
law, including Scotland. It is so much the case that the English law of 
trespass is unknown in Scotland that it has bc"}u found necessary to pro- 
vide by statute against camping out in private grour'^'^ »^ther things 
ejmdcm gener 'xB: 28 & 29 Viet. c. 26, which makes thqaets there described 
police offences. Not that either systems declare a right of “innocent 
passage” over a private owner’s land, but they do not provide any means, 
other than “ self-help ” at the time, of treating such passage as a wrong 
where there is no damage ?«nd no annoyance. What circumstances are 
sufiioient evidence of iiijui-ious intent, e. g. whether climbing over a fence 
would have this effect, must bo a matte^* of detail to he regulated accord- 
ing to the habits of the country. , 


(s) See Cornish y. (1870)L. 
R. 6 C. P. 334, 339 ; and Mellor v. 
W<tt1cins (1874) L. R. 9 Q. B. 400. 

(i) Patrick v. Colerick, 3M. & W. 
483, explaining Blackstone’s state- 
ment, Comm, '-iii, 4, which denies 
tho right of entry on 'a third per^ 
son's land for capture, except where 
the taking was felonious. The plea 
in Patrick v. Cb/fru'/ has the phrase 


“fresh pursuit ;” the Court do not 
feay anything of this being a neces- 
sary condition, l^ut I suppose re- 
capture should he, if not strictly on 
fresh pursuit in every case, yot 
wutbin a^^easonable time. English 
authorities are scanty on this point. 
There seem to bo many modem 
American cases. 
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Ohapt]^ vn. 

♦Nuisance. 

53 . Where special damage is caused ^g*any person^ by a Social 
public nuisance within the aneaning of the Indian Penal 
Code, .<»eotion 268, the*pei;pon guilty of the nuisance wrongs 
and is liabk^to the person suffering the damage. 

Explanation . — Spepial damage for Jhe purpose of this 
section .means some injuj}^^, obstruction, danger, or annoy- 
ance to a person, or to l^s property or business, cdusequent 
upon his exercise of a public right bein^ inteiffered with, 
and distinct from the fact that it is interfered with. 


'•< IHiistratiom. 

1. Z. unlawfully digs a trcncli across a high road, whereby A, and 
others arc prcventefH^’om freely passing and repassing thereon. This is 
no private wrong to A ■ But if A., going along the road in the dark, and 
not knowing of the 'obstruction, falls into the trench and is lamed, this is 
a special damage for whicn Z. is liable to A. (w). 

2. Z. unlawfully obstructs a navigable^ river. By this obstruction A, 
is prevented from talSng a certain cargo of goods to market by water, and 
has to take ^^'^sanlov^rland at inerdased cost. Tiie expense thus incurred 
by A. is special dam^ige for which Z. i»-liable to him (/•). 

3. Z. unlawfully obstructs a street in a town by conducting building 
operations in ..n unreasonable manner. A. is a shoiJ-keepcr in the same 
street, and by reason of the obstruction traffic is diverted from his shop, 
and he loses custom and profits. This is special damage for which Z. is 
liable to A. (a;). 


(u) y. B. 27 H. VIII. 27, pi. 10. 
(i>) Jiose V. MileSf 4 M. & S. 'lOl. 
(:r) Wilkes v. Hmtgerford Market 
Co.i 2 Bing. N. C. 281 ; this haS 
been thought to be overruled by 
liicket V. Metropolitan It. 6b., L. R. 
2 H. L. 175 (see at pp. 188, 1991 ; 
per Willes, J., Beckett v. Mitfland 
E. Co,., L. R. 3 C. P. 100. But this 
again is difficult to lecoucile with 
the principle oiLyon v. I'ishmongers' 
Co., 1 App. Ca. 662 ; see BUz v. 


Hobson, 14 Ch. D. 642. Eicket's 
case is perhaps best treated as an 
anomalous decision on the construc- 
tion of a statute with regard to 
particular facts ; the Court below 
seem to have thought the obstruc- 
tioA was trifling. Wilkeses case has 
been followed by the Supreme Court 
of Massac liiisetts ; Stetson v. Faxon, 
19 Pick. 47 ; cp. Benjamin v. Siorr, 
L. 11. 9 C. P. 400. 
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4. Z. persistently obstructs a ;public footway whicli A. is in the Habit 
of using. A. ^7eral times removes the o&truction for the purpose 0 / 
passing along the way, and is put to trouble and expense in so doing. 
A. has no right of action age'nst Z., for A. has not 'suffered any 
damage or inconvenience except in common with all persons using the 
way (y). 

5. A., B., and( rthers, being Mussulmans, are accustomed to carry 
tabuts^ in procession al^ng a certain public road for immersion in the sea. Z. 
unlawfully obstructs the road so that ,tho tabuts cannot be carried along 
it in the accustomed manner. A. and B. ^have no right of action 
against Z. ( 2 ). 


Liability 54. Every one wh!) is guilty of a' privato nuisance as 
n^isance!^ defined ty this Act ^ongs and^ is liable to any person 
thereby Inarmed. ^ 


Private 55. Private nuisance is the using or authorizing the use 
ddi^edT one’s pi’oporty, or of anything under one’s control, sq as 
to injuriously affect an owner or, occupier of property — 

.(a) by diminishing the value of that property : 

n ^ 

(b) by cQutinuouriy interfering with his powe®* of control 

or enjoyment of that property : 

(c) by causing material dist^^rbance or annoyance to him 

in his use or occupation of that vp;roperty (a). 

What amounts to material disturbance orianhoyance is a 
question of fact to be^^decided with regard to the character 
of the neighbourhood, the ordinary habits of life and rea- 


('//) WwierboUom v. Lor A Derby y 
L. R. 2 Ex. 316. 

( 2 ) 8ai)m Valad Kadir Sausare v. 
Iln dMmAga Valad Mirzd Agdy I. L. 
R. 2 Bom. 4*:7, whcj're English au- 
thorities are well collected. S. P. 
Geha^ntiji bm Kes FuUl v. Gavpati 
bin Lah'i>hvmn)iy ibid, at p. 469 ; 
Karim MuJfnh v. DudhOy 1 All. 249. 
Jina Jtanvhhod v. Jodhd Ghelld^ 1 
Bom. H. C. 1, appears to be im- 


perfectly reported. 

{a) It will not escape observation 
'iliat to some extent the definition 
of nuisance overlaps that of tres- 
pass {e. g.y the overhanging caves 
QT. branches in Illust. 2 constitute a 
con ^^inuiiig trespass). This is so in 
England and all common law juris- 
dictions, and it does not produce 
any difficulty or inconvenience that 
I know of. 
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^sonable expeotaiions of poisons^ there dwellin^J, and other 
relevant circumstances (b). 

• * 

Illustrations. 

» 

1. Z. has oheimcal works near A.’s land, the fumes from which kill or 

stunt vegretation on A.’s land and reduce its selliugf vafue. Whether the 
land is or is not rendered less wholesome for human habitation, tl. has 
wronged A. (c). * 

2. If SJ^haa a house wlibco ea^^es overhang A.’s land, or if the branches 

of a tree growjpg on Z.’f^lancl project over A.’s land, this is a nuisance 
to A., inasmuch as it interferes^wiih his powers of control and enjoy- 
ment on his own jproperty^ and also tends to discharge rain-water on A.’s 
land(rf). ^ \ ^ • 

3. Z. has a lirne-kiln so nca^ A.’s house that, when the kilmburns, tho 
smoke enters A.’s house andpit)vents A. and his household from dwelling 
there with ordinary comfort. This is a nuisance to* A. (<^). * 

4. Z., a neighbour of A.’s, causes bells to be rung on his land so loudly 
and frequently that A. cauuot dwell iu his house in ordinary comfort. 
This is a nuisance to A. (/), 

6^ A., living in a street in Calcutta, complains of noises proceeding 
from the house of his neighbouf Z. as being a nuisance to him. In de- 
ciding whether a nuisance exists or not, regard is to be had to tho general 
habit|^ of life of persAi^^^elling in cities (y). • 


• *■ 

56 . A person who enters on the occupation of land or of 
a house with knoMedgo that a sfate of facts which causes 
or is likelj^ c'^^so a^nuisaifco to occupiers of that laud or 
house exists or is likely to exist near it does not thereby 


lose his rigl^t to complain of 
state of facts (//). 

• • 

(i) Seo iralter v. Sclfe^ 4 De G-. 
& Sm. 316 ; Salvin v. North Svance^ 
peth Coal Co.^ 9 Ch. 705. 

(c) St. Helen's Smelting Cb.*v. 
Tipping^ 11 H. L, 0. 642. 

(<^) F. N. B. 184 d ; Pcnruddoclc* s/^ 
cascy 5 Co. Rep. 100b; Pag v. 
Prentice, 1 0. B. S29 ; Pai I of Ions- 
dale V. Nelson, 2 B. & C. at p. 311^ 
cp. Ilarrop v. Ilimi, L. R. 4 Ex. 
43, an example which mut-t bo 
adapted for Indian use, if at all, 
only on tho spot, and with the light 
of local knowledge. 


any ifuisance caused by that 


(tf) Aldrcd's case, 9 Co. Rrjp. 69 a ; 
Walter v. Selfe,uo\^ [b ) ; and other 
modern brick burning cases, e. g. 
Bamford v. Tarnleg, 3 B. & 3. 66. 

{f) Ido not know whether bell- 
ringing is common in India. Local 
knowledge may suggest something 
more probable and apt. 

Soltau V. *l)e Held, 2 Sim. N. 

S. 133. This seems tp cover a for- 
tiori the cases of noi.so and vibra- 
tion of machinery, lettiug^ff fire- 
works, &c. 

(/i) In other woids, tlio old doo- 


Pro-exist- 
ence of 
nuisanco 
immate- 
rial. 
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Same facts 
may bo 
distiiict 
nuisance 
to BcVcral 
p/'rsons. 


EocplamKon. — ^This seotipn does not afEect the acquisition 
or loss of any right under the Indian Limitation Act, 1877, 
or the Indian Easements .^ot, 1882 (t). 

^ Illustratiomf 

1. Z. has for some ^cars carried on a noisy business on laud adjoining 

a hoifeo built and occlipied by A. on his own land. The noise is such as 
to bo a nuisance to persons dwclling4n the house. B., knowing these 
facts, buys A.’s house. 7u wrongs B.. if, after B. has entered on tho 
occupation of the house, he continues Ris business so as to prevent B. or 
his household from dwelling in the house with ordinary comfort. It is 
immaterial whether A., ‘during his occupation, «>did or did not complain of 
tho nuisance. c ‘ ^ 

2. The facts being otherwise as in the last illustration, Z.’s business 
has been cf^rried on for such a time that hb may at the date of B.’s pur- 
chase have acquired a prescriptive right as against A. and persons claim- 
ing through him. Hero tho previous conduct of A. and his predecessors 
in title is material as between Z. and B. 

3. Z. has for more than twenty years carried on a noisy business on 
laud adjoining land of A.^s, on which there is not any dwelling-house. 
A. builds and enters on tho occupation of a dwelling-house on his own 
land near Z.’s workshop. Z. wrongs A. if he continues his business so 
aa to prevent A. from dwelling in tho house whth ordinary comfort : for 
the doing of acts whioh..wcre not a nuisance to the cccupier of A.’s land 
when done cotLld not in any length of tin s entitle Z. to co.Ltinue similar 
acts after they became a nuisance (4). 

t ' 

57. The same facts or conduct may conetjtv.to^?- nuisance 
to several persons, and the wrongdoer is severally liable to 
every such person. 


Z. hrf^ a manufactory, Tho smoko from the chimneys flows into A.’s 
house and prevents him from dwelling there, the noise and vibration of 
maebinery make B.’s and C.’s shops unfit for carrying on their business, 
and the fumes spoil D.’s growing crops. Z. has wronged A., B., 0., 
and D. 


trine that a man w*no “ come^'to a 
nuisance’ Vaunot complain (Blackst. 
ii. 403 ) is not now laW ; St, Jfolen's 
Smelting Co. v. Tipping, and other 
recent authorities. 

(i) Qu. Can prescriptive rights he 


acquired in British India otherwise 
than unler one of these Acts ? If 
so, Iho saving words should be 
made to cover them. 

(4) St urges v. Jtr idgman, 11 Ch. 
D. 852. 
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58 . Where several persons are guilty of similar nui- 
sances, every one of them is severally liable to any person 
thereby harmed, notwithstanding that any such person 
may suffer harm of the same kind and of equal^or greater 

amount from the other co-existing nuisances.* 

* « 

Tllitstmtion. 

A., B., and 0. have dye-works ou^ihe banks of the same river, and i)our 
noxious refuse into it to tlfc^ damage of X., a riparian occupier. A. has 
wronged X?, even if the water flo'vftng past X.’s land would not bo made 

fit for use by A.^ilone ceasing to*foul the stream (/). 

» 

• » 

59 . An owter of immoveable pro'J^erty, not being in 

possession of it, can sue for a nuisafice to that jfi'operty 
only if the nuisance — ^ ^ 

(a) permanently affects the value of the property ; or 

(b) tends to establish an adverse claim of right. 

♦ Illmiratiom. 

1. A. rents a house in a x)ublic Street from B. Z. keeps his horses and 
carts standing in the jtreot for long and unreasonable times, in such a 
mannor as to bo an obstruction of the street, and a nuisance to the occir- 
piers of the hoiise. 55. has wronged A. only, andfnot B. («/). 

2. A. rents field froiji* B.f'^togother with a watercefurse j)assing 
through the field, Z., an occupier higher up the stream, fouls the water 
so as to be a nuisance to A. .Z. has wronged both A. and B., as his acts 
would, if not rAJ^isted. tend to establish a claim to foul the stream as 
against B. 

3. Z. has smelting works near A.’s land. The fumes from the works 
kill or spoil the irees . growing on A.’s land, make it generally less fit for 
occupation, and diminish its selling value. Whether A. is or is not occu- 
pying the land, Z. has wronged A. 

60 . The following person^ are liable for the creation or 

continuance of a nuisance, us the case may be : — * 

(a) every one who actually creates or continues, or 
authorizes the creation or continuance of, d 
nuisance : . “ 

* o 

(1) Wood V. Waudf 3 Ex. 748 ; («») Mott v. Shoolbredf L. R. 20 

Crossley v. Liff7it02vler, L. R. 2 Oh. Eq. 22. 

478. 

P. V P 


Co-exist- 
enco of 
other 
nuisances 
no de- 
feiLCO. 


When 
owner out 
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'(b) every one who knowingly suffers a nuisance to be 
created or continued on land in his possession (n) : 
(c) every one who letscor sells land with, an existing 
nuisance on it (o) ; but a lessor is not liable under 
this section by reason* only of the omission of 
repair^ which, as between himself and the lessee, 
the lessee is bound po do (p). 

Explanation , — Where a nuipff-nco'ds caused by a.,tenant^s 
use of property, the lessor is not ^liable foi it by reason 
only that the property is capable of .being so used. 

, • Itlusirathn, 

A. let^to Z. a house, with a chinmdjr near B.’s windows. Z. makes 
fires in this chimney, and tho smoko thereof becomes a nuisance to B, 
Z. only, and not A., has wronged B., unless A. let the house to Z. with 
express authority to use that chimney in tho manner in which Z. has 
used it ({?). 


Concur- 
rent civil 
and cri- 
minal 
jurisdic- 
tion in 
case of 
special 
damage 
from 
public 
nuisance. 


61. A Civil Com't may make an order for removing a 
public nuisance at tho suit of any iperson who suffers 
special damage by that nuisance, notwithstanding that an 
order for 'the like purpose might* be made by a magis- 
trate (r). 

^'otc . — The subject of remedies ‘‘f or nuisanc^^upf io be already 
sufficiently dealt with by tho Sfyecific Relief Act (tc of 1877), chaps. 9 and 
10, and the Civil Procediire Code, chai). 35, and Form 101 in Sched. 4. 
Abatement of nuisances by the act of tho party wronged, without process 
of law is hardly in use in England, except as against infractions of semi- 
public rights like rights of common. ^ 


(«) *TFJiite V. Jameson^ L. R. 18 actually authorizes its continuance ; 
Eq. 303. ** rrelly v. Bichnorcy L. R. 8 C. P. 

(<a) Roseivell v. Prior, 12 Mod. 401 ; Gwinnell v. Earner, L. R. 10 

635 ; ToddY, Flight, 9 C. B. N. S. C. P. 668. 

377 ; Nelson v. JAverpool Brewery [q) Rich v. Basterjield, 4 0. B. 

fiu., 2 C. P. D. 311, and cases there 783. 

cited. See, too, Gandy v. Juhber (r) As this pdnt has been raised 
(undelivered judgment of Exik Ch.), and decided (.fiff/’ Koomar Singh v. 
9 B. & S. 15. ^ ^ * Sahch::qda Roy, I. L. R. 3 Cal. 20), 

{p) It seems the* bettor opinion itfmay bo worth while to deal with 
that tho lessor’s knowing of tho it in tho Bill. I do not find that it 

nuisafice at the lime of letting does is noticed in the last revision of the 

not make any difference, unless he Civil Procedure Code. 
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• • 

Chapter VIII. 

NegligeiJce. 

• 

62 . (1) Negligence is tli® omission or failure to use due No^li- 
care and caution for the safety of person of property within diiigeiu^? 
the meaning of this Act, 'and a xiorson so omitting or 
failing, whether in respect: •of his own person or property 

or that of others, is said to^he negligent. 

(2) Diligence in iliis part of thin TAct has the same 
meaning* as due care and* cautifin, and a person u^ng duo 
care and caution is said tt) he diligent. 

63 , (1) Where harm is complained of as caused by the Evidence 
negligence of any person, it is a ejuostion of fact whether 

thtft person has or has not been negligent. 

(2) A person is not lialfle for negligence where the facts 
are not loss consistent with diligence than with negligence 
on that* person’s part. 

(3) In detennining whether one person has or has not 
been negligent towards another, r^ard is to be had to that 
other’s appm^nut means of taidng care of himself {a), 

* Illustrations. 

1. A. occupies a itrarehouso in which coal is kept. The coal takes fire, 
and both A.’ s warehouse and an adjoining warehouse belonging to B. are 
burnt. B. sues A. for compensation. It is question of fact wliether 
there has been negligence on A.’s part, either in the manner in wliicli the 
coal was kept, or in the precautions used against fire, or in the endea- 
vours made to subdue the fire w^en it was discovered {t). 


(s) It is not easy to formulate, as • authentic siateinent of it, wliich is 
a proposition of law, what amounts here followed. The cases to whi^li 
or does not amount to ‘ * evidence it seems not to apl>ly (such as Hyrne 
of negligence.” Still, as there is y.limdU^ 2 H.«& O. 722, and in 
a question of law, some gritorioif Bigelow) are really (uises of special 
must be assumed to exist, and 1;ho liability where the burden of proof 
case of Tlammach v. White (11 C. B. is on tlie defendant. 

N. S. 588, also in Bigelow, L. C. on (/) v. CUtrkf ap? Bige- 

Torts) contains something like an low, L. C. 559. 

p p 2 
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Wault'HH V. 

N, K It, 
Go,, L. R. 
7 H. L. 
12; cp.por 
Mellor J., 
Cliffy, 
MulUmdlt. 
Co„ Wl. 
6 Q. 13. at 

p. 261. 


2^ The X.Jlailway Company’s line crosses a high road on the level. 
A., a foot passenger, attempts cross th« line at this place, not being 
expressly ’warned by any servant of the company not to do so, and is 
knocked down and injured by a trj^n under the management of the com- 
pany’s servants. It is a questifti of fact whether, liaving regard to the 
in’owiutions ffr the safety of persons erasing the railway, which may 
have been iircscribed by rules under iho Indian Railway Act, 1879, to 
the local cu’cumsSimvfjs, to the usual course of traffic, and to the state of 
things at the time of the accident, the injury to A. was or was not caused 
by negligence on the company’s part? ^ 

3. A grass bank adjoins the X. Coinpjiny’sf railway, and it^ax’t of tho 
comiiany’s proi^erty. Oniss cut by the company’s servf^ts on this bank 
is there deposited during a diy seasejp, and, after this grass has been 
there for some timo, a ll’aiii passes on the line, and the grass is imme- 
diately thereafter seen to bo on f^e. ffhe fire sjireadt* acros^^ a field and 
burns A. is house. A. suc^ the company^or coinpouaation. It is a ques- 
tion of fact whethiir tho company has bedh negligent (.r). 

4. A. is^/fwfully passing under a crane belonging to R., and worked 

by B.’s servants, which overhangs A.’s path. A bale of cotton which is 
being lifted by tho crane falls upon A. and hurts him. It is a question of 
fact whether B.’s servants have been negligent in the management of tho 
crane (//). • 

6. A., while crossing a public road oiipfoot, is run over by B.’s carriage. 
A. cannot recoviT compensation from B. without proving facts tending to 
show that B.’s driver was in fault rather thSn A., for drivejjs and 
passengers are equally Uoiind to use due caro ancT caution in a place where 
both may la>>rfully pass and rei^ass {z), ^ • 

6. B, goes out riding in town with a horse he has just bought. "While 
he is riding at a moderate pSco, the horse, ^notwithstanding B.’s efforts 
to kcci) him in, runs ft way, and iijins against and*injui ’08 A., who is 
lawfully on the foot pavement^ Unless B. snai^^ ged^tho horse unskil- 
fully, or knew it to be unmanageable, B. has not wronged A. (a). 

7. If a person riding or driving sees, or with ordmarjj^care would see, 
that a blind man, an infant, or a cripple, is in the way, greater caution is 


{x) Smith V. L. S, W, Ji. Co., 
L. R. 8 C. P. 98, C 0. P. 14, a case 
in which both Courts (C. P. and 
Ex. €h.) held with some difficulty 
that there was evidence of negli- 
gence; cf. the later Indian case 
qf ./fal/ord v. K I. M. Co., 14 B. L. 
R. 1, O. 0., ■where tho decision 
seems to bo one of»faot on co»flict- 
ing evidence^ 

(v) Scott V. LomiouiDoch Co., 3 IT. 
& C. TiOG, 31 L. ^T. Ex. 220. 

(r) Cotton V. iroo,U 8 0. B. N. S. 
668, 29 L. J. C. P. 333. Probably 


this kind of case is the origin of 
the statement sometimes met with 
*( which as a general proposition is 
efidently wrong in principle) that 
it lies on the plaintiff in the first 
• instance not only to prove negli- 
gence on tho defendant’s part, but 
to disi^rovo contrtbutory negligcneo 
on his own. [See now Wakflin x. 
*1. Ji- S. Cu., 12 App. Ca. 41, 

•nr] 

(r/) Hammack v. Tlliitc, II C. B. 
N. S. 588, and in Bigelow. 
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required of him than if an able-bodied adult were in the same situation 
•with regard to him {b). * 

64 (c). .(1) A person is no1*liable for harm of which tho 
principal cause is the negligence of the porson^injurotl [or 
of a third person], although tho harm would not have 
happened but for tho negfigenco of th^ hrst-niontioned 
person, or of some porsop for wliose nogligonce lie is 
answerable. 

(2) A penson suffering Jiarm wlioreof his own negligence 

is the principal cause, thSugh but foj the negligence of 
some otljer p&.'son it would no| hav^ happened, is said to 
be guilty of contributory nogligonee.* • 

(3) A person’s negligence is tleemed to bo tliK^fprincipal 
cause of harm which could immediately before its happening 
[or perhaps better, ‘‘ immediately before it happened or 
betame inevitable have been prevented by duo care and 
caution on the part of that i)erson alone. 

(4) Whore by •tips Act any person is declared to bo 
liabfe ds for negligence, the rules of J/iw concerning con- 
tributory Negligence ai'e applicable. 

,• lllufiirdtioifs, 

^ m 

1. B. is driving onJ;hc wrong of tbo ro(^. A. is driving on tho 

same side in tho o]jj]^sitt? direetion, aqd with ordinary care he might 
keep clear of B. ; nevertheioss A. runs into B.’s carnage. A. has 
wronged B. , ^ * 

2. B. is tho owner of a sailing v<?sscl, which hj'^ reason of B.’s servants 

in charge of her failing to keep a i)voiwr loo]#-out is in the way of A.’s 
steamer. If the positiod is suclT that with ordinary care the sloamer 
might avoid a coUision, and tho stcaiuor I'uns down the sailing vessel, A. 
has wronged B., notwithstanding^ that if B.’s vessel had been properly 
na\dgatcd the collision would ndt have haiqjcncd {d), * 

{h) lUust. 7 is tho concrete state-* a third person,” which were in- 
ment of suh- clause 3. I know no sorted with an expression of doubt, 

case exactly in Joint, hut 1 think would now have to he omitted, 

this must l(‘ the law. ^ and* the law fl.s now' laid dow'u 

(c*) This claus(; was draf lied before sli mid he more explifitly dodjiied. 

the decisions of iheC. A. and the jf) 2'nf/'v.*iranna)i, B. N. 8. 
House of Lords in 'fJie Jiiminttf TlJ, in Kx. Ch. 5 0. B. N- S. 573, 

12 P. D. 68 ; Milis v. Arimirong, 27 L. J. C. P. 322. 

13 App. Ca. 1. The words or of 


Contri- 

butory 

iiegli- 

geneo. 
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3 . !fe. Icavof^a bullock tetlicrod on the highway. A., driving at an 

incautiously fast pace, nrtis over ftnd kills the bullock. A. has wronged* 
B., for ho might, with ordinaiy care, have avoided running over the 
bullock, though B. was negligent#m leaving it in such .a place un- 
watchod (^'). ^ 

4 . A. wrongfully jdaccs a pole across a^public street. Tlie poTe is of 
such a si/e that a%i^cr in tho street ai>xu’oaching at a, reasonable pace 
would see it^in time t<?pull up. B., rffliug along the street at a fiuious 
X)aco, koines against tho pole and is hurt. A. has not wronged B., for B. 
might have avoided haini by using ofdinary qjirc, and A. could not by 
any ordinary care have x)revontcdtboco|^s«)r[iieficcsof B.’sneglijfcnce (/). 

[5. Tilt} X. Kailwey Company is cntitlt^ b%run trainsfaver tlie line of 
tbo Z. Company. A train of company running on the Z. Company’s 
lino is thrown off tho r{fll|^hy an obstruction placed thgro by the ncgli- 
gouco of tbe Z. Comiiany’s servants. a passenger* in th^ train, is 

injured. K the driver of the train tioiild, with ordinary care, have seen 
and stnpx)e(]^ short of the obstruction, thj X. Comjiany has, but the Z. 
Comxiany lias*not, wrongt'd M. (<7).] 

G. A. is a child of icndcT years, in tlic custody of B., wdio leads A. 
across a carriage road without using ordinary care in watching for 
axiproaching caiTlagos. 0., driving carelessly along the road, runs over 
both A. and B. ; hut B. might have avoided tho accident with ordinary 
care. 0. has not wronged A. (//). • 

7. A. is a (;hild of tender years, in tho custody of B., who allows A. to 
go » alone across tho road. C., driving along *t]|je road, runs oviv A. 
Wlicthor B. was negligeint in lotting A. go alone isfuot material to tho 
question whetln'r C. is liable to A., though it*inay be material whether 
0. perceived, or with ordinary care would have perceived, that A. was 
not capable of using the (sare and caution wh^cli a ^’own man may rea- 
sonably bo exi)octed to usC (i), 

(c) Dnries v. Mann^ 10 M.,& W. 

51 G. Tho animal in tliat case was 
la donkey. 

(/) Butterfield v. I'orre&ierj 13 
East GO. 

(ff) Armstrong v. B. df- T. Co.y 
L. II. lonilx. 47, where the decision 
seems to be jiut on the ground of 
juoxinf-ate cause. [But see now 
Mills V. Armstrong^ 13 Aiq). Ca. 1. 

Tho true conclusion in the case put 
seems to be that M. has a right of 
aefton against both comxiauies,] 

[h) II Kite V. A\ Jl. Cfi., 

Cb. E. B. & E. 710, 28 L. J. Q. B. 

258 (1859). if ere tli#} jiroximato 
cause of the harm is tho negligence 
of the clfild’s custodian, not of the 
other party, who is entitled to as- 


sume that tho custodian will use 
orilinary care f»r l)«rt;h tho child’s 
safety and his own. 

(i) Til ere are many American 
dj'^cisioiiH ^n points of this kind, 
some one way and some the other ; 
O. W. Ttolmcs, the Common Law, 
1^8, Bigelow L. C. 729. Putting 
aside tho [now overruled] doctrine 
of “imputed negligence” as ir- 
#’atioual, it would seem that the 
real question is whether the defen- 
dant slionld have* known that he 
hud to do Avith a h(‘lpless or com- 
Xi?irativcl|^ heliilcss person, to whom 
therefore more than ordinary care 
was due (clause 62, suh-clauso 3, 
above). 
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65. A person who suffers harm by the nogHgoTic(^ of 
another is not guilty of 'oontribuWy negligence hy reason 
only that he is negligent, or js otherwise a wrongdoer, in 
matter irrelevant to the harm sntfered by him. 

A. goes out shooting, and a shot fired by him acifidentally woiiiiis B. 
If B. had not a right to be where h« was, this may be material as tending 
to show that A. could not bo n^jisonably expected to know that ho was 
likely, by firing, Jfchen and tljpre, to harm any jjcrson, but it is not matt‘rial 
othcrwlsG. 

66. A per^n who snflg.’s harm Ify the negligence of 
another is not guilty of oontributorymegligonco by reason 
only that, being by the other’s negligence expe^id to im- 
minent danger, lie does not act in the manner best fitted 
to avoid that danger (Z ), 


67. It is not negligence — 

(a) to rely on the diligence of others unless and until 
* jtiegligence Is manifest ; 

(b) Yoluiitaril}^ to incur risk in order to ayoid risk or 
inconvenience to which one is exposed by the neg- 
ligence, of ano4:hor, and which at the time may 
reasonabl^^J appear lo bo greater than the risk 
voluntarily incmTcd. 

Illnstratiom, 

1. A. and B. are the drivers of carriages fipproaching one another. 
Each is entitled to assume that 1/he other will drive compotontly and 
observe the rule of the road, but if and when it becomes manifcjkt to A. 
that B. is driving on his wron^ side, or otherwise negligently, A. must 


(/r) The Ihjioen Cmtlc, 4 V. Eiv., 
219 ; other authorities collected in 
Marsden on Collisions at Sea, pp. 
6, 7. The rule is of importance in 
maritime law, and may of iiri» 
portance in other cases ; cf. IWan- 
less v. A. T!. Ji. Oo.y L. R. 7 II. 
L. 12; cf. 3 App. Oa. 1193. 

(^) Some such rule as thi^ i.s in- 


dicated by English decisions and 
dicta, though I do not think it is 
anywhere laid down in a (;omi)lffte 
forir^; Chtjjnrfh^v. Dethu‘J,\ 12 Q. B. 
439 ; Gee v. Meirop. It. fV>., L. R. 
8 Q. B. IGl,; Jtoh.so}fy. N. B. It, 
Co,, L. R. 10 Q. B. at p. 274 ; Tax 
V. Mayor of BarliugtoH, 5*Ex. D. 
28; cf. Horace Smith, 156, 157. 


Collateral 

negligence 

imma- 

terial. 


Action 
under 
stress of 
danger 
(iiiused by 
another’s 

gcnco. 


Right to 
rely on 
others’ 
diligence, 
and take 
lesser 
risk to 
avoid 
greater (/). 
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tiiko ’^uch ijr^jcautions as are reasonably fitted, having regard to B/b 
conduct, to avoid a collision. • • • 

2. A. is lading in a (carriage hired by him from B. The driver pro- 

vided by B. is incompcitcnt, by reason whereof the horse mns away with 
the carriage towards a deep niiSlah, A. jumps out of the carriage to 
avoid being thurown down the nullah, and ^n so doing is injured. * B. is 
liable to A. if, untler all the circumstances, A. acted reasonably in con- 
templation of an *ap^areutly greater^risk and in order to avoid the 
Bamojfr2). * 

3. A. is the owner of horses kept ih a stable. B. unlawfully digs a 
trench and places rubbish in the road ^uing Access to tho stable, which 
makes it difficult but not impossiblo to take l^prses out. fA. attempts to 
lead a horse out over tho rubbish, and tl^o horse falls into tho trench and 
is injured. It is a quottioiiof fact whcthcr,*under thp circumstances, 
tho risk was one which jf. might^reasiniably incur. K it w^, B. has 
wronged A#, notwithstandiitg that A. volimtarily incurred some ri8k(«). 

• 

68 (o) , •A person who docs any of the following things : — 

(a) collects, keeps, or uses any dangerous thing on land 
occupied or used by him : 

(b) keeps a dangerous animal : 

(c) keeps ordeals with loaded firearms, explosives, poison, 
or any other dangerous instrument or goods^ or 
noxious or deadly thing : 


Custody of 
dangerdhs 
things. 


(»#) III tho summer of 1 883 seve- 
ral j)a8.scngerH, ineduding two llJfig- 
lish judges, were in a eprcciscly 
analogous situation in a runaway 
<*ar on the Northern Pacific. Rail- 
way. Ultimately those who did 
npt jiini]) out came to Icss'haim 
than theme who did. But snridy it 
(;ould not be maintained that it was 
contributtuy negligence if, jump 
out under tbc cirenmstanet's, lu 
some case's it may bo ]irndeut even 
to run a very great risk, as to jump 
from the roof or top windows of a 
bouse dll fire. 

(>?) Illustration 3 is ('hnjanh v. 
J)cih(cl\ 12 Q. B. 431). Clai/ards v. 
DikVivk is disapproved by Lord 
Bramwcll ; see appendix to Homco 
Smith on Negligence, 2nd ed. Sir. 
Horaeo Stiiitlk thinks Claijanh v. 
JMhirJ' is right notwithstanding, 
and I agi’oe with liim. 

(») Tlie rule in Rylands v. Flet~ 


clier, L. R, 3 H. L. 330, that a 
man keeps dahgerous things at his 
peril (except as ifegards vis major, 
FfwlwU''^, Ji^irsland, 2 R.x. D. 1, 
&c.), seems u^*tdlc\ssly harsh. Tho 
extent of the exceptions made in 
biter decisions sjiovvi^.that it is ac- 
ccjited with reluctance. It has not 
been genei-ally followed in tho 
United StjjjLtes, and in Britisli India 
0110 iinxiortani application of it has 
been disallowed as nii'^nitcd to the 
fw^ts and conditions of Indian land 
ten V, re ; Madras R. Co. v, Xnnitidar 
of Carvatenayarani, L. R. 1 Ind. 
App. 3G4. Nor is there anything 
auHwerhig to it in Roman law. It 
tlioreforo seems to^ require modifi- 
catiou ill some such way as hero 
}>»>po8cd. This will of course not 
affect liability for nuisance. In a 
ease short of that, the requirement 
of exact diligence is, one would 
think, enough. 
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is bound to take and cause to be taken all reasonably frac- 
iticable care and caution to prevent liarm being thereby 
caused to othein, and is liable as for negligence to make 
compensation for any harm thereby caused, unless he proves 
that all reasonably practicable care and caution were in fact 
used. ’ . 

JSiqjlanations, — 1. Dangerous things for the purposes of 
this section are fire (hot bping used in the ordinary way of 
domestic purposes), earth, or water t artificially collected in 
largo quantities, explosive’ and inflamjnable matters, and 
any other thing likely for defa^ijilt of bafe keeping to cause 
harm to neighbouring persons or pro]|3erty. ‘ 

2. A dangerous animal for the purposes of (ilfis section 
is — 

(a) any animal of a kind accustomed to do mischief : 

^b) any animal of whatever kind which the person 
keeping it knoWs to be fierce, mischievous, or 
vicious. , 

3. A iierson jvhb deals with a daug:erous thing and is 
in good faitli ignora/it of its dangerous character is not 
subject to tlio liability declared by this section {p), 

• ‘ Jlhosfrations. 

* 

1. A. is the owner of an emhaiihmcnt constructed by authority of the 

Govemmeut. ,Pai*t of this embankment is c;arriod away in a stonn, 
whereby B.\s adjacemt land and crops arc damaged. If A. has in fact 
been diligent in constructing and muiiitainiiig the embankment in such a 
manner as to bo capable resisting all such viohsnee of weather as in ihat 
part of the country may be expected to occur, or if the stoiin* was so 
extraordinary that no practicable precaution could have guarded against 
its effects, then A. has not wroilged B. If the storm was such as ''might 
have been reasonably provided against, and if A. has not been so diligent 
as aforesaid (whiesh may bo inferred as a fact from the failure of the 
embankment inithe absence of proof that tlie best known iwecautions 
were used), then A. has wronged^. '* ’ 

2. Sparks escape from^a railway engine used ^ by the-* X. Railway 

{p) As to poison, fire, explosives, and dangerous animals, > cf . the 
Penal Code, ss. 284, 285, 286, 289. 


0. IF, 

Tin. of 
Cmmiia v. 
lirnhi^ J 
Moo.P. C. 
N. S. 101, 
load cas'js 
the.® 
cited. 
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Comptiny on their line, and sot fire to A.*s com in an adjoining field. The 
X. Company must make fiompcnsdfcion to A.<j unless they prove that tho* 
best known practicable precautions were used to prevent the escape of 
spfirks from the engines (f/), n 

3. A. bums weeds on his own !ifand. Sparks from, the fire are carried 
into B.’s grow5!jg crop and set fire to it. must make compensation to 
B., unless he proves^^that the firo was carried by a sudden and extraordi- 
nary wind,, .or in some other unusu^ manner which ho could not, by 
roasoriS-ble and practicable precaution, have prevented. 

4. A., a zaraiudiir, maintains an ancient tank on bis zamindari for the 
honofit of agriculiuro. An extraordinary rsftnfall causes the tank to 
hurst, and tho water escaped jiherefrom came8<y.way a hui’iling belonging 
to B. Jf A. has been diligent in maintaining tho tank, and making pro- 
vision against any o^din^E^•y^ovc^flow of water, A. has no^'* ronged B. (r). 

5. A. sends a parcel containinf^ a detonating mixture to ^ railway 
station, to ho carried as goods by the railway company, without informing 
tho coinpanj^Js servants of the nature of the' contents. While B., a ser- 
vant of the coliipany, la handling the box for the purpose of dispatching 
it by train, and wii.b care sufficient for tho safe and proper handling of 
ordinary goods, tlio contents explode and injure B. There is nothing to 
show the sp(’cific cause of tho explosion. A. has wronged B. The ox- 
plosion also damages a cart of C.’s, which has brought other goods t6*bo 
diapatcliod by train. A. has, but tho confpany has not, wronged 0. (a). 

6. A., having left a loaded gun in his house, sends B., a young person 
inoxpericncod in handling firesirms, to fetch it. ’Aj^iclls B. that tho^gun 
is loaded, and directs hiirUio handle it carefully. B. fetches the gun, and 
on his way hack? points it in sport at C. Tho^gun goes off, ^nd wounds 
0. A. has wronged C. (^). 

(17) See Vaufflimy. TajfYaleJiJJo.^ Carvatenvgaranfy L. R. 1 Ind. App. 

6 H. & N. G79 ; Frnmintfe v. L. DG4. 

N. W. It. Co., 10 0. B. N. S. 89, (.?) LyrH y^Gmiga Dai, I. L. R. 

Such a case as Joves v. Festiniog M. 1 All. 60 ; cp.* Farranl v. Fames, 

Co., L. R. 3 Q. B. 733, whei#? the 11 C. B. N. S. 553. It is for the 

use of locomotive engines not being plaintiff to pro^ wo«it of notice ; 

especially authorized, it was held seo lYiUiams v. Fast India Co., 3 

that tho company used their^^ at its East at p. 199, where a somewhat 

peril, ^ could, I supi^ose, hardly uijltilie.ial raa.son is given. It seems 

occur ill British ludiu. If it did, enough to sa}*- that tho want of 

and if tho clauso now submitted notice is an essential part of the 

liad become law, the decision >vonld plaintiff’s case : the duty is, not to 

he the '^thor Avay, unless Act IV. absttiin from sending dangerous 

of 1879, s. 4, implies that using goods, but to give sufficient warn- 

locomotivcM without the sanction iwg if you do. As to the non- 

of the Governor General in Council liability of a person innocently, 
is absolutely unlawful. As to tho dealing with dangerous things of 
use of fire fora gnculfcirnlpurpo.'fcs, whoso true character he has not 

such as burning weeds, sec Turher- nctlico, sci^ The Kitro-- Glycerine Case, 
vU\. Stamjj, I oalk. 13pand 1 Ld. Sup. VJt. U. S., 15 Wall. 525. 

Eaym. ; and D. 9. 2, adl. Aquil. 30, (/) Dixon v. Bell, 5 M. & S. 198, 

§ 3. * ^ and Bigelow L. 0. 568, which goes 

(r) Madras It, Co. v. Zaminddr of even further. 
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7. A. is a deiilcr in drugs. By tlie negligence of A.*s soi^rant a jftr of 
Extract of belladonna is labelled as extracrt; of dandelion, and sold on A.’s 
behalf to B., a retail druggist. B., in good faith, roseJis i):irt of it as 
extract of dandelion to 0., a customer^ who by taking it is made dange- 
rously ill. A. has wronged 0. («). 

.'t 

69 . ( 1 ) A person possessed of — 

(a) any immoveaLle property : 

(b) any building oiu structure intended for liuinan occu- 

pation or use : 

(c) any carriage or vosslI intended for tlie eonveyanco 

of human beings- or of goods will oh are to bo 
handled in that| carnage or Vessel (.r) : 

is in this and the next following section called ai. t)ceu])lor. 

(2) An occupier must keep the jiroperty occupied by him 
ill reasonably safe condition and repair as regards — 

(a) persons using that property as of right : 

(b) persons being or passing near tJiat property as of 
. ^ riglit: ^ 

and is liable as i6r negligence to any-suoh person who is 
injured by want of such condition and repair (//). 

(3) A person v/ho has delivered out of liis possession to 
bo employed for the 'purposes of liis' business any such 
carriage or vessel as in this section mentioned continues 
responsible durmg such employment for any want of 
reasonably safe condition and repair which existed at the 

•I* 

time of liis parting with the>' possession. 

Explauatkm , — The existence of a defect which the' usual 
care and skill of competent persons could not have, dis- 
covered or prevented (in this section called a latent defecl) 

(u) Thomas v. Vrimhester^ ON. Y. gostrd hy liHlott v. //>?//, 15 Q. ft. 
397, Bigelow L. C. 603. Sco thi^ II. 315. 

case discussed p. 448, abov'^. (y) Most of the previous authori- 

(.r) Sco Foiilkes v. Mph'op. JJist. ties are colle»jtcd and" discussed in 
Co.f 5 C. P. D. 157, especially Indennanr v. Damn^ L. R. 1 C. P. 
the judgment of Thesiger L. J, 274 (in Ex. Oh. 2 0. P. 31i). 

The words now inserted are sug- 


Li:-bility 
of occu- 
piers of 
property. 
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is n?5t a want of reasonably safe condition and repair, but 
tlio burden f)f proof is on the occupier to show that the 
defect whicli caused an injury was latent. 

(4) Safe^condition includes careful management. 

(5) Persons using j)roperty as of right include — 

(aj seJBvaiits or other persons being or coming thereon 
in jjerformance of a gontract with the occupier ; 

(b) persons being or coming #therbon by tlie occupier’s 
invitation oi^ with hia consent oi# any lawful 
business. ^ 


^ IlhAirafioi$8. 

1 . A. Ih ii mi'i-Gliaiit iw Bombay. Tlis oHico is apj)roaclic*tl by a passage, 
forming piirfof the iVcniiscs occiU)ie(l by him, in Avhioh there is a trap- 
door. At a time ‘when tho trapdoor is left open, and not ];)ropcrly guarded 
or lighted, B., a customer of A., <iomes to the oflico on business, and faUs 
through the trapdoor and is injured. A. has wronged B. (a). 

2. A. digs a pit on his own land close to a highway, and does not fence 
it oft', light th(5 jdaco after dark, or take any other precaution for the 
safety of pej’seus using the highway. B., lawfully walking on the high- 
way after dark, falls into tho pit and is injured' ^A. has wronged B- (^)* 

3. A., tljo owner of a i;oad subject to rights of way, puts a heap of 
building materials on tho road, and leaves thqm at night ui. watched and 
iinlightcd. B., a person entitled to use tho road, drives along* tho road 
aft('r dark, his carriage runs against tho heap, and Ivs horse and carriage 
arc damaged. A. has wionged B. (c).^ 

4. The X. Company arc possessed of a dock, in wi?,iich for payment from 
shipowners they provide acjcommodation for ships, including gangways 
hi'twoen ships in dock and tho shore, and staging for the i^se of worlonen 
CTni)loycd about ships in the dock. A. is a iicrsoii having lawful busi- 
ness on one of the sliiijs ir^tlie dock ; to roach the ship lie walks on ono 
of tho gangways provided by the X. Ciinpany."* The X. Company’s ser- 
vants hrving idaccd the gangway in an unsafe position, it gives way 
und»'r A., and he falls into the water dhd is injured. Tho X. Company 
has wronged A. B. is a workman employed to ivaint a ship in tho dock. 


(s) English common law authori- 
ties iiielino to tho view that a ser- 
vant injured by the defective state 
of tlic place whero he is employed 
can hold the muster liable only for 
personal negligence'. I am not sure 
that even the Emjdoyers’ Liability 
Act puts him on the same footing 
as a customer, but I think he ought 


•to he so. 

(«) Chapman v. Itolhwell^ E. B. & 
E. 1()8, 27 L. J. B. 315 (treated 
lyr tho Court as a very plain case). 

(Ji\ ]}a mes v. jrard. 9 C. B, 392, 
19 L. J. C. P. 195. 

(f) Corbi/ V. mu, 4 C. B. N. S. 
566, 27 L. J. C. P. 318. 



SPKCIiS. PART, 


589 


He stands ioi that purpose on a staging provided by the X. Coirpany, 
■j which is in fact nnfit for such nso by tbp nt^ligysnce of the^. Company’s 
servants in not fitting* it with ropes of proper strength. \)ne of the ropes 
breaks, and B. falls into tho dock jnd is hurt. The X. Company has 
wronged B. (^). -i 

6. A. is possessed of a bridge crossing a public road. jAs B. is pass- 
ing along the road under the bridge, a brick falls upon him from tho 
brickwork of the bridge and iiijutbs him. Thcro**i^ do specific proof of 
the amount of care used in making or maintauniu^ the bricfge. ^Tnless 
A. proves that the of the biiclf was duo to some cause consistent with 
due care having been usVl in. the maintenance of tho bridge, A. has 
wronged B. («?) 

6. A. is possessed of a lami) which is affixed to the wall of his house 
and projects ( ver a public street! Tho fastenings of tho lamp, being out 
of repair, give' way, and the Isi^'iip falls on B., a foot«i)assonger in tho 
streot; and injures him. A. Hiust make coinjicnsation to B.,.even if A. 
has employed a person whom ho reasonably believed to bo competont to 
keep the lamp in repair (/). * 


70, Where a person uses or comes on any property with 
th^ occupier’s permission, hut not as of right, tho occupier 
of that properly is liable for harm suffered by tho first- 
mentioned person from a defect in tlio condition or repair 
of that property ^mly if tho defect is such as to constitute 
to the kncwledge of the occupier a danger not discoverable 
^7 a person using ordinary care (g). 


{(!) Smith V. Lomloii ^ St. Katha- 
rine Docks Co.j L. R.,3 C. P. 326. 
Cf. Franeifs v. Vtjvkri V* L. B. 5 Q. B. 
601 (Ex. Cli.), where, luwcvcr, the 
duty was also put on the ground of 
contract; Heaven v. Deader ^ 11 Q. 
B. Biv. 503. 

{o) Kearney v. L. B. S. 0. B. 
Co., Ex. Ch. L. R. 6 Q. B. 75y ; 
cp. Byrne v. Boadh\ 2 H. & 0. 722, 
33 L. J . Ex. 13, andinBigelowL. T., 
where it is said that “ it is the duty 
of persons who keep barrels in a 
warehouse to take care that they 
do not roll out,” and there was no 
positive cvidcD "!0 tint the barrel 
was being handled by servants of 
the defendant, or being bandied 
carelessly. * 

(/) Tarry v. Ashton, 1 Q. B. D. 
314. 

(y) It is rather difficult to say in 


wlial respect, if any, a bare licen- 
see” ishtitter off than a trospasscT, 
dxc'opt that he might, once know- 
ing the occupier to allow his pre- 
sence* bo entitled to regard as 
invitation” this or that indication 
which could not bo presumed to bo 
meant *for trespassers. And tho 
position of a visitor or guest (in tlio 
ordinary sense, not a payvjg guest 
at an inn) is not (piitc clear. It 
docs not seem needful, hoover, to 
enter on those quostions. The case 
usually cited for the relation of a 
host and (gratuitous) guest is 
Soufheote V. Stanley, Ilf. & N. 247, 
25 fj. J. Ex. 33P, w'liich, howev(!r, 
is not altogether satisfactory. Tho 
line of reasoning seems tf) be tliat a 
guest voluntarily puts liimsclf iu 
the same plight as a momiber of the 
family, and as such must take 


Position of 
licensees 
using pro- 
mises. 
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Illustrations. 

• ( t 

1. A. is possessed of land on which there is an open stone quarry. 
There is no right of way over the^hind, hut people hahitimlly pass and 
reiiass over it without interf erei»\je from A. B., crossing the land after 
dark, falls iiitfi> the quarry and is hurt. A. has not wronged B. (A). 

2. A. is possessed of a yard in whic^i machinery is in motion, and 

peimits B. to ush a^path across it ^xor B.’s own convenience. If the 
danger of apjiroaclhng tho machinery is apparent to a person using 
ordinaiy care, A. is not under any dui^ towards B. to have tho machinery 
fenced or guarded (i). i, « 

3. A. is driving his carriage, and oAers B.^a seat in it B*. enters the 
carriage, and shortly afterwards the carnage is upset hy the breaking of 
a bolt, and B. is thi’owr out and hurt. UiiIqss A. know he carriage to 
be in an unsafe condition,^ A. has^ot w’*ongcd B. {k). , 


Chapter IX, 

Of Damages for Civil Wrongs (/). 

» « r 

Measure 71. A person whodias been wronged is ejititled to recover 
gesin " from tho wrongdoer as damages j^ach a sumi as in the 
general, judgment of the Court \/ill fairly compc^isato him for the 
haim or loss he has 'sustained. 

I ‘ T 

Damages 72. Where specific .property has been wrongfully dealt 
t(?Bpmho witli, tho Court may award damages equivalent to the 
pjdpcriy. extent to wliich the \alue of that property is diminished, 
but is ^ not bound to award as compensation the cost of 
replacing the property in its foimer condition. 


things as ho finds them. It is also 
attempted to bring this under tho 
same ininciplc as tho dootrino of 
“common employinent, ” theij in 
great favour with^ the Court of 
Exchequer. fSce p. 4p9 above.] 
(A) JLoium'd V. iSiinii/if 7 0. B. JST. 
S. 731, 2') L. J. 0. P. 203. 

(i) iokh V. Smii/t, 7 H, & NT. 


736, 31 L. J. Ex. 201, a rather 
strong case, but for that very rea- 
son a good illusir£f^:^on. 

(A) MoJ/att V. lUUeman. L. R. 3 
P. C. 115. 

These clauses on damages are 
a mere sketch ; but it may bo a 
question whether anything more 
elaborate is desirable. 
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Illustration. 

* • * 

A. wrongfully digs out and carries away a quantity^of earth from Z/s 
land. Z. must make compensation to A., but A. cannot claim to fix the 
damages by what would be the cost ft j^pplacing the earth dug out [m). 


73 . In awarding dam^es for wrongs fte Court may^Aggrava- 
liave regard to the knowledge, intcntioii, and tJonduct of mitigation 
either or both parties, an<^ may increase or diminish the 
amount £>f its award acccA-dingly. 


, Ii/T(drcitiom, • 

1. A. Ims defftmed Z. A. slivw in mitigation of damages that 

whoh he made the dcfamatoiy statement* he believed on* rcasoutibl# 
grounds that it was true. • 

2. A. has negligently pulled down a building on his c)\^n land to the 
damage of Z.’s adjacent land. Z. may show in aggravation of damages 
that A. wished to disturb, Z. in Ms occupation and pmposely caused the 
w^’k to be done in a reckless manner (n). 

{m) Whltham v. Kershaw ^ 16* Q. («) BmUen v. Myers ^ 6 H. & N 
B. Div, 613. 54, 30 L. J. Ex. 71. 


S2hE1)L'I.K. 
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INDIAN CIVIL ^WRONGS BILL. 


THE SCHEDULE. 

• c < 

Acts of the Governor General in Council, 


Year ajid Chai^cr- 

Title or Short Title. 

Extent of Ilepeal.<‘ 

XII. of i86« 

f 

An Act to enable execu- 
tors, administrators, or 
reiiresentatives sue 

and be sued for certain 
wrongs. 

The whole, as regards 
causes of action within 
this Act. 

XIII. of 1865 ... 

« 

f « 

An Act to provide pm- 
pen/ ation to families for 
los.s dticasioned by the 
death of a pe^Jon c^uijod 
by actibnablo wrong. 

The like. f 

XVIII. of l^u5.. 

An 'Act for the protection 
of judicial officers. 

The like. 

XV. of 1877 .... 

The Indian Limitation 
Act, 1877. 

The descriptions of suiti 
numbered rospccfcivelj 
20, 21, and 33 in th( 
Second Schedule are t( 
berefid, as regards causef 
of action within this Act, 
hs if “ the Civil Wrong? 
Act, 18 were substi- 

tuted for t\m referonijc* 
to Acts XIX. and XIII. 
of 185t5, in those descrip- 
tion's respectively con- 
' tained. * 



INDEX 


: • — ^ ' 

The italic letters refer to foot-notes ; thus ISS s means n.)te on 

^ Unge 438. 


AbatemsnI^ 

of nuljance, 369. - 

■whether-jiapplicable to nvlsancf; by omission, 371. 
iiimoeessaiy damag-o must bo avoided in, 371. 
aiieieut iiroceas for, 372. 
difficulty of, no excuse, 378 sqq. 

Accidext : 

inevitable, damage caused by, 121. 
inevitable, 121 — 135. 

American law as to, 122, 124, 125 — 128. 
inevitable, Jiiiglish aulhoi*ities as to, 1*20. 

inevitable, ci dUtiiiguishcdfrom those of voluntary risk, 151. 

-liability for, i** siieciiil cases. 132, 
non-liability for, in sx>ocial oases, 438. 
non -liability for, iil iierformauco of duty, 438. 
negligence wlieii prosumetl from, 140. 

I 

Act oe God : non-liability for, 436. 


Act op PAEDiAikni:; x : 

remedy uuder, when exclusive, 180.^ 
damage mast be witliin mischief of, 181. 


Action : 

forms of , 2, 13, 14. 

causes of, in contract or tort, 3, 6. 

on the case, 13, 14. 

convicted felons and al7en enemies cannot have, 49. 
personaly^^oct of a iiarty’s death <»n, 55. 

survival of cause of jicrsonal, exceiition in early Kiiglish law, 56. 
for inju y per quod servilium (tmisit, 57, 209, 211. 
for injuiy quod cousorjium ainiaitf 209. 

for wrongs to prfipcx’lQ'", when it survives |or or against executors, 
59. 


cause of, under Liord Campbell’s Act, 61. 
against viceroy or colonial governor, 101. 


P. 


Q Q 
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Actiox— continued, 

of, for ^laiiiage iu cxctuiion of ai«thorizcd works, 116, 120, 
crtuso of, Avliori it iirisos, 171- 

hiiiglc or Hoverable, 117- 
for breach of btati#tory duty, 180. 
agaijist Jtiiiit wrong- doers, exhausted by judgment against toy, 
182. • ^ 

'wrong* iiinonuta to felony, lo4. 

Ibcal or transitory, 188. 

malicious bringing of, whether ii^can bo a tort, 281. 
early tlieoiy of causes of, 466. ^ • * 

on the caF.e, devoloi>mei^ of, 467. ^ 

ciiuses of, their modem classilicati(^, 468. 
form of, duty not A^iried by, 473. • 

concurrent causes of, in. eout|^.ct a#id tort, 477. 
coneiwTont causes of, £%ainst dittbreift x^arties, 480. 
hisioiy <^f forms of, 50.5. • 

real, wl^JU abolislTed, 2. 

form of writ of i*ight, 13. 

rox>laced by action of ejectment, 166 «. 

Acts: voluntary, liability for accidental consequences of, 124, 127, 132* 

Acts ox-’ Sta'J'M : ()f), * 

Ai)3ktiiiALTY : I’ulo of, whore both ships in fault, 4£1.^ 

Auent : • 

implied warranty of authority by, 58 A\ • 
liability of iiriiiciixal for authorized or ratiftod acts of, 60. 
when entitled to indemnity, 183, < • 

liability of i)crsou assiuning autli?^rity as, 2G8. «. 
inisL'e])reseuiaUous by, 275. • " '■ ^ 

false rex>re.sLnlaiioiis madci by t>r through, 275, 276. 
how fair eori>oratiou can bo liable for deceit of, 2J7. ‘ 
imxjlicd warranty of authority of, 480. 

t 

Aqkeeaient : unlawful, cause of action eoniioctcilfwith, 164. 

* Am : no i^x^ecilic right to aco/Css of, 365. 

Axien IsxEMY : euimot sue, 40, • 

Amendment : of statement of claim to increase damages claimed, 173 a, 

»N Law : 

as to liability pf corxxoratijnis, 53 t. 
as to want of ordinary care, 40/!. * ^ 

gives comxiensatidu for damage by death, 61. 
as tirliabilil.y of master for acts of servant, 70. 
doi'trinc of a common employment in, 90. 
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Ahebioan ZiA.'w — continued, 

employers’ liability 96. 

as to judicial acts, cori’esponds with English, 106. 

as to, inevitable accident bciq^ no ground of liability, 122 stjq. 

as to deceit, 262. • 


on accidouts during Sijnday travelling, 164. « 

as to conspiraiiy not being cau.se of action, ‘^88? 
as to negligence, 388, 395 b, 404 420. * ^ 

as to contributory negligence, 12, 423 u, 42?, 427. 
as to slander of title, 281. 4 
as to malicious wrSngsy 2^8. 
as to -wtisto, 307, r. 

V. Gyc followed jp, 492. 
as to^'arol licoiicoe, 334. 


ai^to cai»sing breach <if qpntre^t, 493.' 
as to rights of received of telegram, 491 . 


Animals : ^ 

killing of, ill dcfouco of iiroperty, 159 c, a, 
trespasses 159, 160. 
mischievous, responsibility for, 442. 


AtBiTBATiON : how death of party before award affects cause of action, 
65. 


Abbitbator : not IftAl® for errors in judgment, 106. 

Abbest: when jastifiod, 203. 

And see Impbisonment. 


Asportation : 30i.‘ 

Assault : • . ^ 

when not justified by consent, l46. 

acts for benefit of person who ctvnnot consent, 157. 

what ?s, ICfO. 

acts not amounting to, 198. 
words cannot bc^ 199, ^ 

justification by consent, 199. 
feolf-defence, 158, 200. 

when action barred by«summary i>rocess, 201. 

Assets : following property or y:s value into wrong- doer’s, 65. 
Assumpsit : » 

action of, its relation to pegligeii*c, 384. • 

development of, Jrom general action on the case, 470. 
implied, where tort waived, 479. 

Average : general, law of, 157. 


Q Q 2 
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Bailee : 

Justification oft in re-dolive^sjr to bailor/i3l7. 
iuteridcader hy, 318. 

excessive acts of, whoji conversion, 318, , 

liii.hle to afiiion of trespass itfv abusing subject-matter of bailment 
at Avill,*‘32o. c • 

bailment over bv, 32G. 

and bailor, concurrent riglit of suit in, 326. 

Balloon : trespass by, 34 u, 302. 

BANiLiuri>TCY : , ■ 

no duty to x>rose(juto up 9 n trustee in. ISQ, 
debt discliargfjd by, in American 191. 
iinj>ut[jtion t)f, i<i tilii^csman, actionable, 227. 
malicious i>roceedings in, 235^ 

Baubisti'.ii : 

re vi sin gf powers of, 104. 
slander <1f, 226. 

ybai f>ce Counsel. 

Battehy: wbai is, 195. 

*4 mi Ufa Assault. 

Bueakino DooJiS : wliou justified, 341. 

BuiJ^niNGs ; 

duty of kcoiniig in sj\fe condition, 451. 
falling iutt) direct, 459. , 

occupic'rs of, duty of, to passers by, 458. 

• 

Busines.s : , ‘ 

slander on, injunction to restrain,' 178. 
slander of a man in the way* of bis, 226 sqq, 
words iiidirotjUy causing dainago in, 227. 

Oaiens’s Act (X,03ii)) : 373 y', 

♦ •* 

Campbell’s Act (LiOjid), 6 <& 7 Viet. c. 96 : 

’ as to ideadiiig ai^ology, &c., in action for defamation, 252. 

CAMPnEi>T/s Act (Lonn), 9 & 10 Viet. c. 93i 
what relatives may recov’cr under, 61 
cdaiin under, docs not lie in Admirhlty jurisdiction, 61 i, 

* L: ijistruction of, 62. , 

wbat damagcsiinay bo recovered under, 63. 
cause of , action uuilcr, not cumulative 64.4 

Canal : escape of water from, 438. 

Capacity : jiersonal, with resj^ect to torts, 48 sqq. 
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CA&BiAas : responsibilities of owner of, 455, 457, 466. 

Caiibieb : common, duty of*, 472, 482.% 

Casb : notion on the, development of, 467. 

C ATTUE : 

trespass by, 303. 

liability for trespass bV, 442. 

bitten by do^, no scie/iiemnced Tie proved, 

right of owners of, to safe condition of inaAcet-xdace, ^56^ 

Cause : ^ 

immediate or proJffmaV?, 26, 28, 36. 
roasounblo and x)robj«blc. for imprisonment, 206. 
pro.‘5mate, in law of negligence, 404, 110, 413 sqq. 
of action. See A^/nox. 

Cautiosii: con^miuate, retpih’c^ wii^i dangerous instrument, 46, 

Aiitl sec Neoiagevce- * • 

• 

CnHiDREiJ’ : when dcx»rived of remedj'' by conlributor^ negligence of 
parent, &c., 418. • 

Civil Pboceelinob : malicious bringing of, w'hcther a tort, 284. 
(Jlebqyman: complaint to, regarding curate, 246. 

Club : 

quasi- judb'ial power of committee, 110. 
cases on exi«uJswn from, 111 .v, /. 

* ♦ chance of beiiig elected to, no subject, of legal loss, 223. 

• • 

CoDiFioATJbN ; of law of^civil wrongs in India, 526. • 

College : quasi- jiqlicitil powers of, ll(^ 

Collision: bettreen sbip*^ 421. ^ 

Ami sec Neg^-igenic'e, Railway^ 

Colonial Government : liable for mauageinenl of x)ub]ic havbtmr, 54. 
Colonial TjEGISLatube : control of, over its own members, 109 p. 

Colony : governor of, liable in courts of colpny for debt„102. 

* • 

Comity: rule of, as to suits atfccting foreign sovereigns and slates, 103. 

Comment : < 

fair, not actionable, 23M. 
what is open to, 236. 

Common : no distress by c,ommoners inter se, 342. 

“ Common Employment ; ” 
tho dootrino of, SIO,. ^ 
what is, 91. 

relative rank of servants immaterial, 92. 

no defence for master under Employers* Liability Act, 614 «. 
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Common Right^j : immunity in exorcise of, 135. 

% 

CoMatONEE : 

any ono can sue for injury, 3C4. 

may pull down house on comnfon after notice, 370. * 

may pull-down fence without notice, 370. 

Communication : -w^nat is privileged, 242, 244, 247. 

• # ' • f 

Company: » ' « 

fraud of directors, 86. 

remedy of shartHioldor against, f<fr fraud, •86. 
removal of director. 111 ». t ^ 

false stutfjmoTits in prosjr cctua of, 253, 26#). 
representations in prospectus of, 272. 
malicious ijroceoding^ to wind up, 285. * 

CoMPENSATKjN I stii^iutory, fov damage donoby authorized workS, 116. 

Competition : , ‘ 

ill businj^ss or trade, no wrong, 135, 138. 

as to malice in connectiou with, where acts lawful, 143 z, a. 

combiuation in trade to exclusion of, may not bo wrong, 289. 

Consent: effect of, in justifying force, 146, 150. 

And itcc LiOENCifl. 

CONSEtillENOES : 

liability for, 26. 

near or remote, 27, iJ2, 46. 

natural aij.d probable,” 28, 31, 36, 40, 227. 
liability of wilful wrong-doer for, 31, 43. ^ 
supiwsed limitation of liability to “legal and natural,” 491. 

CONSPIBACY : * * • • * 

wlicthcr a substantive wrong, 286. • '* ^ 

bow far trade combination to exclusion of other traders is a, 289. 

c 

Constable : 

must produce warrant, 107. 
is liable 'for mistake <5c fact, 108. ^ 
statutory protection of, 107, 193. 

I)oWcrs of, to arrest on suspicion, ^03. 
jirotection of> in cases of forcible en^^iy, 341. 

“ Consummate Cake : ” 

cannot always avoid accident, 12l! 

“ i ^^ouirement of, 128. 

Contagious Diseasji:': imputation of, 225. 

Contract : ' 

actions of, as opposed to tort, 2, 6, 16. 

right of action upon, not extended by changing form, 49. 
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OoNTliAof — contUuetL 

law of, complicated ^witli that of tort ixj province of doceit^254. 
malicious interfcronce with, 291, 493. * 

effect of, oil title to i)roi)ertv, 294. 
overlaps with tort in law of^ejfligonce, 381. 
effect of, on negligence, 392. 
relations of, to tort, foo SfjQf. 
negligence in performing, how far a tort,* 
breach of duty founded on. 473. • 

rights arising from, not alfecled hy suing in ease, 174. 
wliero action of lort Ijos notwithstamiing c-^cistonco of doubt, as to, 
•477# ^ • 

im^^j^lied in law, ns ttlteriiativo of tort, 479. 

wit^ one party, gompaflbhj with nction#1>lo breach of duty in same 
inaitgr by another, dtJC). • 

"Breach of, whether tlHird iiar?y cau*tue for an**:iet w^^icli is, 483. 
with servant, effect («f, on master’s rights, 483. 
stranger to, cannot sue for damage eoll^«qul‘ntial*on inert) breacli 
of, 486. • 

breach of, concurring with delict in Homan law, 487. 
causing breach of, \uider what conditions a tort, 488, 
exislonoe or non-existence of, as affecting iiosition of third iiartics, 
499. 

nicasni’e of damages in, as compared with tt>rt, 501 > 

^ to marry, c\t;epiional features of, o03. 

Conthactob r • • 

inflepc'iideiit, responsibility of occnx>i(T for aotSand tlefaults of, 45 J . 
indeiiendcnt, duties extending t^ acts of, 455 y, 4G1. 

Contribution < betweoif wrong-doers, 183, ^ 

• • • 

Contributory ; • 

not punishable as a positive wronij, 1G3. 

plaintiff ?s not bound to negative, 392. 

what it is, 404. 

liropcr directiqji to jury, 405. 

rule of, founded in pubfio utility, 406, 

true ground of , “proximate’’ or “deeisivo” cause, 1?0, 41.3, 41-?, 
416. ‘ 

self-created di.sability to avoid conseciuences of another’s negli- 
goneo, 410. , 

illustrations, 411. 

as to fiamages in cases of, 413, 411. 
of third persons, effect»of, 414, ^16, 401 . * 

negligent acts simuftaneous or succossivie, 411. * 

doctrine of “ identiftcation ” now not law, 415, 420.^ 
accidents to children ia custody of adult or unattended, 413. 
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■ CoNTBunAonT NEOuaENOi! — conlinned. 

wiknown in Admiralty jurisdiction, 421. 
popai’ation of law and fact in United States, 427. 
in Roman law, n23. 

And see NKGLiaENCE. « 

Conversion ; * 

Avhat is, 310. , 

' # * * f 

di,stiiij!f*vshed fro^ injury to reversionary interest, 311. 

nit-aiiing' of, extended, 311. 
acts in g-ood faiili may bo, 312. 
refusal as evidence of, 313. 

mere claim, of title t>r colViteral brcacli of tontract is dot, 314. 
qu. as to dealings under apparent ai*tliority, 315. 
by bailees, 317. * ^ * * 

distinction between varieties ai#I cases of injur/ -withofit con- 
versifai, 320. * 

by osti)i>p|d, 321. 

■ 

Convict : eannoff sue, 49. 

CoPYiiiGnT : priuciilo of slander of title extended to, 280. 

CoiiroiiA-TroN ; 

liability of, for wrongs, 53. 

I’ospoiisibility for jvrfomianco of public duiio8|^^3. 

.liable for trespass, 63 /. * 

may be liable for fraud, &o., of its agents, 85 p, 80. 
liability of, f<’^.' fraud of agent, 277. » * 

wbt;th(jr action for malicious prosecution will lie against, 284. 
cannot commit maintenaucei semble, 292. • 

Costs : * * ' 

relation of, to damages, 170 l*‘ 
present procedure as to, ^70 w. 

, presumed to bo indemnity to successful defendant,* 2 84. 

Counsel : immuijjity of words cjpoken by, 241, 

t ^ 

County Council: licensing sessions of, 211. 

« c 

; County Court : statutory distinction of ac&ons in, 476, 612. 

County Court Judge : powers of, 105. 

Court : 

};Tii '?^lcge of statements made in, 211. 
control of, over jf-iry, 251. • 

Court and Jury ^ • 

functions of, in cases of negligence, 390, 391. 

usual and proper direction as to contributory negligence, 405. 
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CoTnti-]U!!utTUi. : 

protection of mcmbcg^ of, 106. ^ ^ 

whether action lies for bringing one before, without probable 

cause, 108. 

* • 

CipiE : oral imputation of, when actibnable, 223, 

Cbiminal Conversatio*n : former action of, 210. 

Cbiminal Law : * 

attempted personal offences, 29 m. 
what is immcdiaf|p cause *)f death in, 36. 
u^dividuals bound to Aifprco, 107, 186 r. 
forfeitfire of dcodifiid, 123. ^ 

as to self-defence, 158. ^ 
con’«jrsion necessary for lartiony, 31^. • 
distinction of receiving irom yicft in, 326. 
as to asportation, 340? • 

prosecution for piiblid nuisance, 352 sqq. 

• 

Cbiticism : limits of allowable, 234, 236. 

Culpa : 

equivalence of culpa lata to iMuSy 2G8, 387. 

• licensor not liable to gratuitous Hconseo for, 464. 

Custody : distinguished from* possession, 297. 

Custom : loss of, ifo^right of action for, 138, 141. 

Custom op the "Realm : meaning of, 473, 475. 

» , 

CuSTOMEE ; right of, to Safe condition of buildings, &c., 452. 


Damage ; 

relation of, to wrongful act, 19. 

for ‘Vn^rvous or mental shock,” wllcther too remote, 45, 

unavoidable, no action for, 1 1 7. 

effect of, as regards limitation, 193. » 

special, in law of slander, what, 221, 

special, involves definite temporal loss, 222. 

actual, unnecessary to constitute trespass, 301. 

particular, in action hfr public nuisance, 354. 

not when private right infringed, 361. 

special, procuring breacii of contract actionable only with, 489. 
remotemess of, 27, 35 sqq.^ 490, 

Damages : , 

measure of, 27. 

nominal, ordinary, or exemplary, 169. 
carrying costs, 170 n. 
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' Daiiagesi— 

lAiininal, as to^st of absolute pglit, 170., 
when damage gist of action, 171. 
ordinary, measure of, 173. 
exemi>lary, 174. « 

for fjilso ifii-prisonmont, 174. 
mitigated, 176. ^ 

only cjncje givfn Mr same cause of elhtion, 177. 
fatj false representation, 179. 

iheasuro of, in action for inducing^plaintiff by false statements to 
take shares in coini^any, 180 s. 
in actions for seduction, 211. 

mitigation of, by apology, in action for slander or libel, >'252. 

in action for trover, 13. 

relation of costs to, 346. 

for nuisance, 3G9. • 

to what date assessed, 373. 

in cases oi contributory negligence, 413, 414. 

measure of, in contract and tort, 501. 

for broach of promise of marriage, 17G, 603. 

Damnum Sine Iniueia, 22, 136. 

Danobe : ' 

going to, 1 50, 

• imminent, duty of person repelling, 168. 
position of, oiio knowing, 163. 
diligence proportioned to, 402. 
concealed, to bare licensee, 402. 
licensor, liable for, 463. ^ 

Danqeeous Things : strict responsibility in dea\ing afith, 429, 432, 443, 
44C, 449. 

Dbath: 

of party, effect of, on rights of notion, 65. 

of bumanvbeing, said k> bo never cause of action at common law, 

07 . • 

Deceit : ^ 

action of, damago must be shown, 17J. 

may give innocent agent claim for indemnity, 183/. 

what, 253. t 

««€*p.ditions of right to sue for, 25 C. 

must include falsehood in {act, 257. 

knowledge of untrutbVr oulp|ible ignorance, 257. 
no cause of action 'ivitbout both fraud and actual damage, 257. 
may ieicludo misstatement of Ixiw, 259. 
by garbling, 2G0. 
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'Dutmni^eoniimied, ^ 

Btatement believed by maker the time is not, 260. 
ground of belief looked to as test of its reality, 260. 

Amerioaii law as to, 262. ^ 

effect of subsequent discovery untruth, 263. 

reckless assertion, 26p. 

breach of special duty, 265. 

intention as element of,* 267. 

by public representations, 268. 

as regards prospectus of^new company, 269. 

statement not retied <»u^is not, 270. 

elfecUof plaiutil^s moans of knowledge, 271. 

as “to reliance on ambqjuous statements, 273. 

clfo^jt of misrepTiescntatiou by or through agent, 275 — 278. 

action i)f, against falsi^or of telegram, 194: sqq. 

• ^ • • 

Defamation : ^ 

damages in action of, 170. 
special damage, 172. 
gross, damages for, 175. 
in general, 218 sqq, 
spiritual, 225 t, 

of one in his businossj 226, 227. 
in what sense ** malicious,” 228. 

” publicatW of, 229. 

construciiorx*of words as to defamatoiy meaning, 231. 
h;^ repetition, 233, * 

exception of fail* comment, 234. * 

justified by trAth of matter, 23§. 
immunity of spcne.h in Parliament, 2 10. 

* , ^ ‘ in iheotings of county council, 241. 

t * words used by jhdges and otliers in judicial luofjocd- 
iiigs, 211. 

• naval and military, j udicial or official proceedings, 242 , ^ 

privileged communications generally, 242. 
exception of ‘Jiexpress,pialicc,” 243! * 

what are ijrivilegod occasions, 244. 
privilege of fair reports, 246. 
newspaper reports oif public meetings, 219. 

And see Libel, Slandeb. 

Defect : * 

latent, non- responsibility for, 457. 
in structure, responsil^lity of croupier for,j459. 

Delicts : ' » * 

' Koman law of, 16 — 18. 

terminology of, Austin on, 18 
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‘ Djutintte, 13, 15^200. 

nftturo of writ^of, SOS. 

Digest : of Justinian, ad legem Aquiliam^ 17, ^23. And see Lesi Aquilia, 
Diligence : 

liability cvfLn when utmost used, 11. ^ 

amount of, reduij-'ed by law, 24, 25. 
g-cnorf^l {itand£^d of, 382, 387. * 

incudes competent skill where required, 386, 393. 
duo, varies as apparent risk, 402. 

Disability : suspending- statute of limitation, 192. 

, • • • 

Discbetion : whore given by legislature n^ust bo exercised with regard 
to other rights, 11 If*. 

Distbess : • ^ * 

ill general, 312. 
damage f(4isant, 34J, 347. 

coudiKons of, 314. 
for rent, how limited, 347 n. 
liability for, 348. 

excess in distress damage feasant, effect of, 348. 

Docks: owner of, answerable for safety of appliances, 454. 

Dog * • « 

'whether owner liable for more trespass of, 442.* 
liability for vice of, 415s. * 

statutory iirotoction against, 443 

Dog-speabs : authorities on injuries by, IGO a. 

Dolus, 17, 65, 253, 

Dominus Pbo Tempobe, 74. 

' Dbiveb : duty of, 155. 

Dbivebs : negligt'nco of both, *4 15. 

PuuNKEN Man : authorized restraint of, 114 

^Duel: alwaj'^s unlawful, 117, , 

Duties : 

absolute, imposed by iDolicy of law, 7, 19. 
rolaii ui of legal to moral, 9, 11. 

to one’s neighbo'ur, expanded in lawof torts, 12. 

, , . c 

Duty : " 

to one’a neighbour, nowhere broadly stated, 21. 
specific legal acts in breach of, 23. 
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D UTY — contin ued , 

of respecting property, 24. 
of diligence, 24. 

of warning, knowledge of risk as opposed to, 152. 
statutory, remedy for breach o^ 180. 

•* breach of, in coj.irse of employment, action for, 41^1. 

Easement : ' * * 

disturbance of, analogous to trespass, 328. * 
licence cannot confer, 330, 334. 

of light, 365. ' , ^ 4 k 

Editoh: adtSitting pulOJlcation, not boup,d to disclose actual author, 231^^ 

Election : • ^ 

to sue in contract or tort for misfeas Mice, 469. 
lA) jtriuo of, seems no^ :4>j)liokble when duties » are distinct in sub- 
stance, 485. ,, * 

Employer: when answerable as master, 72, 7C. 

Employers’ Liability Act, 88, 94. 
text of, 513 

as regards volenti non fit iniuria,^* 153. 

Employment : 

what is course of, 76. 

public, of ufc-riors and innkeepers, 472. 

* I j 

Enticy : ^ 

by*relation, 327. 
when justidod, 335 sqq. 
fresh, on ti ospasser, 338. * 

to take distress, 313. 
of necessity, 34 It 
EairiTY : 

rera-vlics formerly peculiar to, ICO'. 

former concurrent jurisdiction of, in cases of deceit, 178. 

Error: clerical, resi'pnsibility fur, 227, 498, » 

Estoppel : if no contract or breach of specific duty, statomentf^ to be madjo 
good only on groundj^of fraud or, 200, j 

Evilence : 

of malice, 250. 

» 

of conversion, 313. 
of negligence, 386. 

question whether theix# is amj fdr court : inference from admitted 
evidence for juty,- 394. 

,of contributory negligence, 407. 

Execution : of process, justification of trespass in, 341. 
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Executors : ^ 

stw.tutoiy rights of aotion by^for wrong^ to testator’s property, 59. 
liability of, for wrongs of testator, 60. 

to restoro property or its value, G6. 
whether not bound to pros^ufe for felony before bringing civil 
action, 1^6. ^ 

cannot sue fur*personal injuries to testator, even on a contract, 503. 

Explosives: # • 

lidibiliiy for improper dealing with, 125, 447. 
liability for sending without notice^ 447. - 


i^AOTOES Acts : 

validity of dealings ifnder, 296. 
good title acquired un^er, 499.^ # 

EAtuLTiES : ordinary use of, presumed, 403. ^ 

#Ealse Imprisonment: ' 

what is, 201. 

distinguished from malicious prosecution, 204. 
proseenLor or oilicer answerable for, 204. 

Eelony : ^ 

** merger ” of iroapass in, 184. 
aiTcst for, justification of, 203. , 

"imimtation of, when libellous, 223, 225, 239. 

Fence : » , 

when trespass for defective, 342. 
falling in neighbour’s land, ^436. 

Ferry : * • * 

refusal to carry passengers by*, 313. 
franchise of, 329 r, , 

nuisance to, 3CS. 

Fine : in trespasj?, under old IjiiW, 3. 

Fire : 

, as justification for trespass, 344, 

uogligenco as to, 387. , 

escape of, from railway engines, 400. 
safe koeiDing of, 444. 

»3Si)onsibility for carrying, 445. 

Fire-arms : *, 

accidents \pith, 127. ' 

consummate caution required in dealing with, 443, 

Footpath : diversion of, creates duty to warn x>assengcrs, 458. 
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F 0 B 01131 .B Entbt ; 

statutes against^ 33i. 

with g-ood title, whether civilly wrongful, 338, 

Fox-nuNitoia : trespass in, not ju^ified, 346. 

PfiANon (law of ) : ^ ^ 

Conseil d’ Is tat inquires into “acts of state^’* It 04. 
rule of, of five years’ i)t%scripiion, 191. 

Pbakchise : malicious interferenco with exorcise of, 292. 

Feaud : 

of' agcait or servant, 85. ’ 
of partners, 87. * 

con]^)ensation foj, in equity', formerly hy way of restitution, 179. 
concealed, clfeet of, on period of liinftation, 191. 
equitabl(3 jurisdictioiifcfounde&. on, 255. 

** constructive,” 255# 

“legal,” 250. 
of agents, 256. 

relation of, to infringement of trado-murks, &c., 282. 
effect of, on transfer of property or possession, 294, 295. 

^bost: damage brought about by extraordinary, 41. 

Gas ; escai)o of, 4^:f . • 

* • 

GooD^vrLli : i>rufcection of XJrivilcges analogocis to, 282. 

Govehnob : colonial, adlions against, 102. 

Grant: 

distingdiHlicd from licence, 331. • 

but may berfn separably coniiQpted with licence, 331. 

distinction of licence from, as regards strangers, 334 . 

Guaranty!* mistepresontations amounting to, 274. 

Guest : gi-atuitous, is mero licensee in law^ 404. 

HianwAY : 

justification for deviating from, 344. 
nuisances by obstruefion of, 353, 354, 355, 358. 
cattle straying off, 442. 
traction or steam engine on, 445. 

rights* of persons using, to safe condition of adjacqiit property, 
458, 460. 

Horse : 

•injuries caused by, 40. 
trespass by, 441. 
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Husband and ^ifb: 

actions by ant^againct, 61. ^ 
action of personal tort between, does not lie, 62. 
husband may not now beat wif<^ 113 a. 
action for taking or enticingcaway wife, 207, 209. 
assaulter crba. 210. ^ 

loss of coiSsortium between, is special damage, 223. 
libel husbajj-d l/y letter to wife, 2^3 1. 
o 

Identification:” exploded doctrine of^ in cases of negligence, 415 — 

421. # 

• ^ 

Imprisonment : docs not affect period of limjtatian, 192 p. 

Imprisonment', False: ^ ‘ 

damages for, 174. 

justified by local act of indemnity, 187. 

^ definition of, 201. 

on mistaken ebarge^ followed by remand, 205. 
what is reasonablo cause for, 20G. 

Incorporeal Hiqiits : of prox)crty, violation of, 328. 

Indemnity : 

claim to, of agent who has acted in good faith, 183. 
colonial Act of, 188. 

” .Indispendent Contractor: ” 67, 68, 72. 

India, British : 

dealings of East India Company with nati/e states, 100. 
protection of executive and judicial officers in, 108 I, 109. 

Indian Civil Wrongs Bill*, draft of , 526. 

Infant : < 

cannot be made liable on contract by changing form of action, 48. 
liability of, for toils, 48. 

liable for substantive wrong though occasioned by contract, 49. 
cannot tak? advantage '»f his own fraud, 60. 
whoLber liability limited to wi’ongs contra piurm^ 53. 

* not made liable on contract by suing in form of tort, 474. 

Injunction: . 

jurisdiction to gi’ant, 178. 
interlocutory, 178, 179, 179.?, 373/. 

<jo restrain continuing tresjiass, 350. 
to restrain nuisance, 369, 3”3. 
mandatory, 373 i. ' , 

on what piiuciples *granted, 374. 

not ref'istd on ground of difficulty of removing nuisance, 378. 
under C. L. P, Acts, 166 b. 
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^ImnEBETEfi : 

Belling- goods of guea|., 319 Jc. ^ 
cannot disj)ute entry of guest, 340. 
duty of, 472. ^ 

Iniis OF CouKT : quasi- judicial powens of, 110. 

Innuendo : meaning and ncccs^ty of, 231. 

Instbitment, Danoetjous: responsibility of iDcrson using, 46, 429,>450. 
Insuhance : 

constru**tiou of policy of, 'excepting obvious ri;$k, 156. 
ofBeat of, on iieccsSify of salvage work, 157 a, 
duty in nature of. 20, lol. 

Intention : ' • 

not material in tresjjas^s, 9, 12. 
general relation of, to liability, 28, 29. 
inference or presunix)tion of, 31. • 

Intimidation : 

of servants and tenant.s, 210. 
when ^^incketing” becomes, 216^. 

Invitation : rights of pc'rsous coming on anoilior’s property by, 452 sgq, 

0 , 

“ Invitation to Aliout cases, 395. 

Ibkdand : Ijord-ljieutcnuut cx.emx>t from actions in, tor official acts, 102. 


Judge ; 

protection • f, in oxeiviso of office, 104. 
of inferior court must show jiiri.sdi<'*itai, 101. 
not liable fur latent want i>f jurisdiction, 106. 
allegation of malice will lujt sui)port actlf)ii against, 105. 
must grant hahrf?s corpus qvon in vacation, lOG. 
could not refuse to seal bill of exceptions, 100. 

Judgment ; against one of several wrong-doers, elfcct of,. 182. 

Judioiai. Acts : 

of persons not judges, immunity for, lOG. 
dibting'dslied from ministerial, 204, 205. 
protection of, 240. 

JuDiciAD Peoceedings : reports of, 247. 

Judicium Rusticum, 421. 
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JUJIISD *CTION 

♦to grant injunctions, 178.^ 
local limits of, 187. 

JuiiY. See CoxjuT and Juby. 

Jus Tebtii : ctyinot justify trespass or conversion, 323. 

Justice oe the PeIcj^: 

* limij^alion of aeflons against, 193? 

•ncniorial as to conduct of, 240 o. 

J USTIEICATION AND ExCUSE : 

general grounds of, 97 sqq, 

of (lofamatory statemoift by truth, <538. f 

by licence, 329. ^ 

by authority of law,«335. 

for rc-oiitry on laud, 336, 33fi. 

for rSlaking goods, 339. 

under Itgal pro<5css, 311. 

for iakin^g distress, 312. 

determination of, 348. 


TjAdoubehs, Statute of : action mider, 211, 215. 

Land : 

acts done in nut oral user of, not -wrongful* 
artificial works, on, ^40 .r. 

Landlord and Tenant : 

questions of waste between, 308. 
which liable for nuisances, 379. 

Landowners : ' ' . . 

duty of, as to escape of dangerous or noxious things, 432, 435. 
adjacent, dntie.s of, 458. 

Larceny : when trespass becomes, 339. 

Law : luisrcpi’feseiitation of,^ 259. t 

• Leave and Licence : 

dcfcuoo of, 145 sqq, ^ 

as justification for assault, 199. 

see Licence. ^ 

Lessee : for years holding over, no trespasser, 346. ^ 

t 

LexAquilia: ' * * 

rules of diability ji^dcr, compared with English law, 124 a. 
Digest on, coinjiared with English law, 177 /. ^ 

Itomaii law of, liability under, 464 t, 488 <?, 523, 
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£iEz Fobi : regard to, in English courts, 187, 188. 

camag-cs for trespass on plaintiff’s paper, where no libel for want 
of pfUblicatiou, 176. • 

* injunction to restrain piiblication^f, 178. 
slander distingiiiaifbd frdtn, 218. 
what is prvina facte libelloi^, 220. 
what is publication, 229. 
construction of, 231, 
fair comment is no t> 2 34. • 

Law^of T^bel Amendment Act, 1888 , . 249. 
see Disfamatjon. • 

LiIOBNce : • 

to apjdy l^pdily force, 146.^^ 

to clo bodily harm, gooa*oiily with just cause, !&. 

obtained by fraud, voidf 149. 

what, 320. • 

revocable unless coupled witli interest, 330. 

may be annexed by law to grant, 331. 

revocation of executed, having permanent results, 332, 

how given or revoked, 334. 

interest by W’^ay of equifcaiilo estoppel arising from, 334. 
not assignable, 331. 

^docs not confer t’ijflits hi rem, 335. 

IjIOEnsee : • 

rights of, in use of way, 4f59. 
what risks ho yiutffc take, 463. 

• • 

LiIen’: distinguished^froiu.convprfijon, 319. 

Light : 

obstruction of, 365. 

natui*c of the right to, 365. 

what amounts to disturbance of, 366. 

the supposed rulo%.s to ang^c of 45®. .sff?. 

effect of altering or enlarging windows, 367. 

Limitation : 

statute of, 48, 192. * 

effect of foreign law of, 1^0. 
exception of concealed fraud, 194. 
where dtftnago gist of action, 193. 
text of statutes of,^520. • 

Looamty^ of wrongful acts, when material, 187. * 

Lunatic : authorized restraint of, 113. 

H R 2 
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Maintenances actions for, 292. 

• • • • . • 

Mala Pjiohibita : no longer difterent in result from mala in se, 23. 

Malice : 

cases on, in connexion wiiJh. competition in business, 143 sf, a.^ 
ambiguity j^f tho word, 143 s. • ‘ 

effect of, in caKjfoise of common ygbt, 144. 
im^iiiod,’’ n^^jaiiing of, 228. 

^express, in communication on privileged occasions, 243. 
evidence of, 251. • 

csvsential in slander of title, 280. • ^ , 

procuring breach of contract actionablu^only with, 49Q. 

“ Malice in Fact : ” 54f 243, 251. 

Malicious IIindiM-NOE : by combiwitioif in trade, 289. ' 

IklALicious Injueies : by interference with*lavvful occupation, &c., 290. 

Malicious Pudskcutton : 

distinguished from false imprisonment, 204. 

whether action for, lies against c;orporalion, 284, 

action for, for prosecuting action in name of third person, 286# 

Mandamus : IGG />. 

Mabicet : fran<;hisc of, 329 r. 

Mabket Overt : title iiC(iv.irod in, 295, 499. 

* • 
Market-Place : duty of pertvou controlling structures in, 45i). 

Mabriaoe : breach of jiromise of, 176, 503. 

Married Woman : * * * ' 

damages and costs rcooverfd ugainsi, how pa>>ible, 51. 
can now sue and ho sjiod alone, 51. 

whether liability at common law limited to wreugs pacem, 53. 

Married Women’s PuorEiiTY Act : 

pdectof, 4. • 

r^ght of action under, how limited, 51 /r. 

t 

Masteji ai^d Servant : , 

master resiKmsiblo for servant’s negligence, 20. 

Avhoi.hor master can have action fur loss of service when servant is 
killed by the injury, 57. 

IKihility of master for acts and defaults of servants, 07 sqq, 
rule as to liability of master, 70.* ^ , 

reason of, >0. 

teivporary transfer of scr%ice, 74. 
execution of specific ordt'rs, 70. 
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rf'ASTEB AND* SERVANT — COUthiUCtK 

liability of master for serv'ant’s cxgcssivo wets, 
wilful xn'ongs, 84. 
fraud, 85. 

forgciy, 85 q. . 

• injuries to servant^y follow-servant, 88. 
master must choose proi^er servants, 92. 

furnish sui table materials, 92. 
defence of servant by master, 1 5S .r. 
action for beating servant, 209, 215. 

enticing aSvaj^ 2J0. 
doctrine iff constructive service, 215.^ 
menacing servants, Si 6. 
master giving character, 214. 

warning master to fc'llo^v- servants privileged, 245. 
as passengers by railwa;;^, 478. • • 

whether master can sue*for loss of service by a brea^li of contract 
with servant, 483. 

And SCO Servant. 


Maxims : 

imperitia culjiae adnnincratur, 25. 
ill iure non remota causa^sed proxima sjiectaiur, 26. 
a mail is iiresumod to intend the natui'al consequences of his acis, 
30. 

•l^ftio Iverson alls rnoritur cum iicrsona, 55 sqq. 
qui facii xief alium fiicit per sc, 70. * 

respondeat superior ,*70. 

sic utcro tuo nj, alfeiiiiin non lacdat^ OS, 115. 
iiullus videtuT dolo Aicer«j qui suo iure uiitur, 115 <?. 
volenti non fii^niurijl, 1-I5,?150, 153. 
culi.>a lata dcJcT aequijiaratnr, 255. 

adversus extraiieos vitiosa possessio pvodcsse solet, 323. 
res ipsa*loqu'tur, 4 GO. 


Medicaz. !Edtication : general Council of, powers of, ewer registered 
medical practitioners, llG, 

Meeting : public, newspaper rep orts of, 249. 

Menace : 

when actionable, 200. 
to servant, 216. 

Mental or Nervous Shocx : daAiages fo^ whether t6o remote, 46. 
Military^Court : privilege of, 242. 

Minister: of Baptist chapel, removal of, 111 
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MlSBEPBESlSNTjlTIOir : 

\)f fact or lajjir, 259*. 
by omission, 260. 

by reckless assertion, 265. ^ , 

by broach of special duty disclosure, qu. whether deceit, 266. 
not deceit, in the absence of fraud cjp posjjive duty to disclose, *266. 
reliance of plajnliff on defendant, 270. 
con^trjjctioi? of ambiguous statenfbnt, 273. 
amounting to promise or guaranty, 257, 274. 
intention to harm by the, not necessary condition of liability, 267. 
See Deceit. 

Mistake : . 

docs not excuse interference with property, 10. 
of sheriff, in taking p-oods, 342. 

MonTOAdon : 

may 1)0 guilty of conversion, 319. ^ 

forcibld*cntry of,^upon morigagee in possession, 337. 

Motive ; * 

whether material in exercise of rights, 143, 144, 
considered in aggravation or reduction of damages, 176. 
when material j)art of cause of action, 492. 


Name : 

no exclusive right to use of, 145. 
of house, no exclusive right to, 282. 

Naturai. Justice :*must bo observed in cxcrcisjc'of quasi- judicial powers, 

111 . 

NatubaIi Useb:’^ of property, non-liability for, 43J. , 

Navigation : 

negligence in, 39, 121. 

requirements of, as liiiofiting statutory powers, 118. » 

Necessity ; 

as cxcuae for unskilled person, 25. 

justification generally, 157. 

‘ * eompulsivo, ” 161. 

destruction of jiroperty justified by, 157. 
trespasses justified by, 344. 

Negligence : 

- liability for, 10. 

equivalent to 17. , 

liability for, depends on probability of povsequenco, 36. 
contributory, 1 3 f 7 . 

quci^ion of, excluded -when a risk is, voluntarily taken, 16*1. 
knoAvlcdge of risk ojiposed to duty of warning, 152. 



mDEX, 


615 


N EGLIGENOE — COH t hi I ted. 

aggravated by reckl(jj?siioss, 175. , 

as ground of action against aervAit for convorsion, 317 «. 

general notion of, 382. 

ooncuiTcnce of liability eofitrqptu and c.v delxctOy 384. 

Alderson’s dcfin’^ion of, 385. 

failure in average j)ru(Ionco is, 387. 

evidence of, 389. • 

burden of i>roof on plaintiff, 390. 

how affected by contract, 392. 

when presumed, ;j93. • * 

prlncix^es illustrated by railway cases, 395. 

And see Eail^ay. * * 

dullQS of judge apd jur/, 395. 

An^ ue CONTIMllUTOKY NEOLIOEKt’E. 
duo care A'aries as apjrurcnt r/^k, lOlV ^ 

notice of special dangucr through x)orHonal inlirmity, 404. 
of index) end cut persons i.iay be joint wropg, 417. * • 

as to action under dilliculty caused by another’s ntjgligcncc, 422. 
one is not bound to anticipate another’s, 423. 
choice of risks caused by another’s, 424. 
presumption of, in cases of iinoxxdained accident, 459. 
liability for, concuiTcn^t with another x>ariy’s liability on contract, 
480. 

^ general docA’ftnS of, not ax^plioublo to statements, 496. 

Newspaper : • 

vendor of, not linhlo for libel, 230. 
voluntcH'red reiJiDrts to, 219. 

Law of Libel Aiiv-udmont Act, l888. .219. 
si)ecial i)roci?durc in aelic*! for libel, 252. 

New Trial : foi’excessive or iiiadetxualo dainsjges, 1G9. 

And see t-ouKT AND Jury. , 

i 

Notice : 

effect of, on liability for negligence, ^186, 3S7. 
jududal, of conunon facts, 394. 
of special risks, 402, 401. 

of special circumstance , as affecting measure of damages, 501. 
Nuisance : 

when justified by statutory authority, 119, 120. 

public or private, 352. 

particular damage from xjublic, 354. 

^ * l)rivate,*356. 

affecting ownership, 357. 

* oasement*^, 358. 

coinfoit and enjoyment, 353. 
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. 'NxnBJLNc:3—co)iii?iml. 

■v^iat amount of injiiry amounts to, 35^. 

doctrine of “ coming to nuftance ” abrogated, 360. 

acts in tlicmselves useful and in convenient places may bo, 361, 362. 

iriiscclIaneouH fomis (rf, 

by use of ijroperty for unusual purpose, 36^j 

by injury oonwion to many persons, ?64. 

by obstruction of #iglit, 365. 

^ ^9tt7 see LioAt. 
to market or ferry, 368. 
remedies for, 369. 
abatement of, 369. 

notice before abatement, when requii*ed, 35^0. 
duties of i)crson abaijug, 371. ^ 

dfimagcs, 372. 
injunction, 3T3. , 

when reversioner can sue for, 378. • 

when oceftpier or li^ndlord liable for, 379. 
liabilities f<£ lessor and lessee for, 370/. 
when vendor or xjurchasor liable, 38 1 . 
whether a single accident can be, 434 i. 

Obligation ; 

eu^ ih'lh'to in Roman law, 10. 
quasi ex di-lictOy 18. 

'and ownershix), 488. ^ 

OrncE: judicial or winisterial, 112. 

Oefioers ; 

public, acts of, 106. 
excess of authority byj’ 107. 
naval and military, acts of, 108. 
subordinate, to wbat extemt protected, 100, 
commanding, liability of, for accident, 127. 
liability of, for malicious misconduct, 292. 

OaassiON : jof logdi duty, liability for, 23. * 

f c 

jPaiient: authority of, 113. 

PARLIAMENT' I * 

discixilinary orders of House of Commons not examinable, 109. 
may give a governing body absolute powers, 110. 

Xiositityi of presulhig and returning officers at election tor, 112. 
protection of woi'Js spoken ib, 240. 
proceedings of Committee, 211. 

I>ubli(;ation of x)apt*rs and proceedings, 247. 
fair reports of debates in, 247. 
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Pabtneb*: 

liability of, for co-Dartiier’s fraud, 87.* 
to servant of firm, ifi . 
exj^ulsiou of, 112. 

Passsngeu: nghts of person accepterias, 47fi, 481. 

Patent Rights : *'> » 

principlp of slander of title extended to, 
relfitioi 3 .of, to jiossessioS, 329. ^ 

Pekcoeation : uudorg^round, no cause of action for, 138 
Pebson: wrong-s to llie;'7. * Assault. 

Person-^" Action : classification of forms of, o05. 

% * i « 

Person All Instate : damaged personal injury, no cause of action, 60. 
“Picketing,** 21G //. 

# Pigs : ‘ ^ ^ , 

. may bo cattle by stat-iile, 420 w?, 443 v. 
average obstinacy of, 420 n. ^ 

PiiAiNTiFP : a -wrongdoer, may still recover, 162 . 

Pledgee : abuse of authority by, -when conversion, 318. 

I*oisoN : responsibility of persons dealing with, 448. 

Possession : ^ 

more rcg’ui’ded than ownership in the early law, 296. 
right i<j, cetT^npnly called x)roperty, 298. 

' p distingnislied from custody, 298 /t. 
relation 6f trespass to, 299. 
constructive, 3l)0«/r. 

right to imipediate, plaintiff in ^rover must have, 310. 
■without.ti’tlo, protected against strangers, 322. 
why iJTotccipd by'lau’^ 321. 
derivathc, il‘20. 

of receiver or laker from trespasser, 32G. 
restililutitjii of, .after forcible entry, 337. 
taliciL by trespass, 'v\’lien coinploto, 338. 
owner not in, how far liable, 466. ' 

obtsiining of, by trick, 499. 

Post-Card : sending defamatory matter on, 250. 

Pound : feeding animals in,- 314. 

Prescription Act : effect of, on right to light, 365. 

» 

Principal and Agent : 

when"i)riucipal must indemnify agent, 183. 
liability of ijrincipal fraud of agent, 276*. 
where principal is a corporation, 277. 

'reason of liability, 278. ^ 

liability of agent misrepresenting prinrsipal’s authority, 480. 

Printing or Libel : prima facie a publication, 229 k. 
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t • 

^Pbison: what is, ^202. 

PniviLEOiff : • 

absolute,” in law of defamation, 242. 
judicial and parliamentary, in le^ of defamation, 243. 

“qualified,” 24G. • 

conditions cjf, 243. , 

privilcj^’od ocoasiops, and excess, 244, 250. 

* of comyiiyiioatfons in interest of society or in self -protection, 244, 

of inform’ition for public good, 246.^ 
fair reiiorts, 240. 

PllIZK-FlGHT : 

Avliy unlawful, 147, 148. 
presence at, 148. * 

PnoPEBTY : 

WTongsCo, 7, 9, 12, 15. • 
acts done i^i defence of, 167, 159. 
duty to rosp(‘ct, 293! 

of goods, commonly means right to possess, 298, 310. 
transferred by satihiiod judgment in trover, 314. 

PnosEOUTioN : wdicthcr necessary before ofFcndcr can be civilly sued, 
184 sqq. 

Publication ; 

of libel, what, 229. 

4>y agent, 231. 

PimciTASEn : iiiuocent, maybe Uablo for conversion, 314, J/15. 

Railway : * ^ 

unguarded crossing, responsibility of company 23, 38. 
remoteness of damage Buffered on, ^5, 41. , • 

overcrowded carriage iu, 41. . ^ 

liability of coniiiaiiy for niisbiken acts of servants, *80. 
immunity or lialulLty ofr company for diunage in csjocution of 
undertaking, 117, 118. 

effect of statement in cqjnjiaiiy’s time-tables, 269. 
dist^iiit ofongiuo damage feasant, *142 s. * 
evidence of negligence in accidents on, 395. 
level crossing cases, 395. 

“invitajfcion to alight ” cases, 395, 426.« 

escape of sparks, 400. 

w'horo train fails to 6toi>, 426. • 

liability of company for damage by escape of sparks, 4J|0, 439, 445. 

breaking do pm of embankment, *^40. 
duty of company as to safety of carriages and platforms, 456. 

of structures, aS regard.s iwissers-by, 458. 
liabililif'S of eoiniiajiy from asMiniptkn of duty, independent of 
contract:, 4 77, 481. 

Rats : damage by, 438 z. 
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Reasonable Cattse ; for imprisoimient, 203. 

Recaption : of goods wrongfully tal^en, 339, 348.% 

Rescedies : 

at commou law in general 166. 
self-help, 167. 
damages, 16^% 
kinds of damages, 169. 
measure of damages, 173. 
injunctions, 178. 

damages or coP\x)onsnt;ou for deceit, 179. 

,for h^rcacli of s ta tutor ji*' duty, 180. 
alternative, onpne cause of action, 469. 

Remoteness : of conseqiicu'ic or damage, 35, 41. 

REPLEViltT, 297, 305. 

REPCliTs: ^ ‘ - 

* of naval and miliiai.y oflicers, how far privileged, 242. 
confidential, to oflicial superiors, 244. ' 

fair, of public in’occedings, 246. % 

newspaper, of public meetings, 249. 

Repbesentation ; 

compensation or damages for falso, 179. 
to a class of persons, 268. 

Res Tubicata, 182. 

I^EVENTTE OpFicihis’. i>rotection of, in cases of fortjible cntiy, 341. 
Revebsion : injury to, measure of damages, 173, 305. 

Revocation : of licence, 330, 334. 

Riotit : 

ex('rcise of, not cause of action, 1.36 /, 137. 
wlictlicr it can be irar’o wrongful by malice iu fact, 112. 
as.s«u*lioji 'nf , dlstingiLlslicd from self-defence, 158. 
absolute, at least nominal damages rccovoi ablo for violation of, 168. 
Rise: vvfiunlary taking of, 131 133, 150, 153 — 156. 

Roman Law : 

of obligatior,s ex deUctOy 8, 16. ’ > 

as to effect of death of party on rights of action, 55 o.^y. 
on the value of human life, 59 m. 
noxal actions of, 123. 

docs not make a man liable for inevitable accidents, 124. 
distinguishes right tp personal security from that of proxierty, 177. 
of possession, 299, 324, ^f, 5. 

kffis acl'w}ies in, eomimrcd with common law forms '>f action, 468. 
theory of culpa in, 4 TO f. 

concurrent broach of contract with delict in, 437. 
on contributory negligence, 523. 

RtJNNiNO-BOWN Cases, 131, 132, 177. 

Rylands V. Fletcheb, the rule in, 430 sqq. 
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SCANDALUM ATaONATOM, 210 b. 

SoiKNTiSK : riocti’ino of, to <iamago^by animals^ 44 3. 

Scotland (law of) : 

as to trespass by paraclintc, 34 • 

jl^ives comi)onsatioii for tfamagt^by death, 61 s, 64. 
theory of “cffnimoii cmjdoymont ’’ forced upcJP, 89. 
as to acmulaiio riri«fc^l44. 

* as to pro^ctilbion Sgty-nst daDg'erous animals, 443 <. 

Seduction ^ 

actions for, 211. e 

what is service for this purpose, 212, il3. 
e damages, 213. 

SBLr-DE]i’ENCE : 

right of, 158. 

assertion of diHp%itod right^listin^iish^d^rom, 160. 

^injuries to third person resulting from, 3(J, 167* 
against wroUFgfnl assault, 200. 

S^e-TIeli*, 167. .srd Abatement, Distbess, Recaption. 

Sbpaeate rnoPEiiTY : 

costs and damages payable out of, 51 . 
trespasser on, 52. 

whether husband can bo indcmniiied froin, 62. 

Servant : 

who is, 72. 

may change master pro tifinpore, 74. 

what is course of*“servico, 70. » 

negligence of, in conduct of master’s business, >7. 

departure from master’s business, 78. • 

mistake or oxe-css of authbrity by, 80. *• - 

arrest of supposed oiTeuder by, 82. 

acts of, outside his authorit^r, 83. 

wilful wrongs of, for master’s purposes, 81. 

injuries to, by fellow -servant, 88. 

injury to, whiro master iifterforcs in person, 94* 

custody^br possession of, 298 7i, 

conversion by, in master’s interest, not excnsablo, 313, 
but Qtt. as to acts done under master' s jpossession and apparent 
bwffcrsliip, 315. 

^ n<l sec Master and Servant. 

Service : 

proved osr presumed in action for seduction, 211 sqq, 
of young child, 21#. * "* 

Sheriff : 

immunity j3r liability of, 108. 

power and duty of, to break doors, &c., in execution of process, 341. 
remaining unduly long in possession, 347. 
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Snip : * 

master’s authority, 114. 

ri^hi of shipowner to refuse services of parti<5ular tugr, 141. 
owner’s liability, how affeete^ by neglect of statutory regulations, 
181 . ’ * • 
contributory^ncglijjcnco of , 407, 421. j 

rule of Admiralt.y as to division of damagL^i 421. 
duty of owner as to iSifoty of cargo, 43 5. 
liability of owner as carrier, 475 t. * 

Shootino : liability fpr acci<^eiit in, 129 sqq. 

Skiu»: rcfiuiremont of , in i)<lrticular midertaldngs, 24, 3 SO, 393. 

: i • 

injunction to rcstraia, 178. 

Vhen actionable, 229- 

ppecial damage, 2?.l.‘ a 

temporal loss necessary to special damage, 222. 
imputation of e-rime, 223- 

con tagious disease, 22^. 
disparagement iu ofiiee or business, 22(). 
indirect damage in business, 227. 

Slander of Women Act, 1891 .. 224. 

And see DnrAMATiON. 

Slandek of Title, 138, ‘279. 

lolation <:F,4/0 ordinary defamation, 279. 

SoVEEisroN : foreign, cannot be sued in England for political acts, 102. 
S6via.Ajlc’.NTY : acts of, }u)\v far examinable, 102. 

Special. Damaoe r^involvcs deliuite temporjil loss, 222. 

Spobt ; liurt-proeeivcvl in lawful, 14/, 148 e, 150, 199. 

SrsiNG-GirNs • - , 

aulhoi;it^cs oii injuries bj*-, 151 1C2. 

threat of, useless, 350. 

STAiRCA.iE : v'hon not dang<.‘rous, 391, 402. 

Stand : safety of, guaranteed by contractor, 455. 

State : acts of, 9£\ 

Statute : 

duties created by, breach of, 23, 24, 180. 
acts authorized hy, 118. 

caution rociuircd in exorcise of po'wers conferred by, 118. 

Stranger ; has no cause cif action on breach of contract, 493. 

Sunday^ statutes for observance of, in United States, 1G4, 

Surgeon: action against.^ for miafoasance, 470 r7. 

TELEGEAPir : -» 

sending defamatojy matter by, 250. 

conflict between English and American authorities as to rights of 
receiver of message, 494. 



INDEX. 


622 


Tenants : 

intiiyidation of , 2 1C, 2^0 h, 
in common trespass between, S21. 

Tjsnteedisn’s Act (Lonn), 274. 

qu. how far now operatwe, 275^ 

TitiED PaiitsoN : • 

intervention of, tfo excuse for nogligonco, 44 r. 

• injuries resulting to,*from self-defenc§, 30, 158, 160. 

Tikebe : -wmsto by cutting, 308. 

Toet : 

what is, 1. 

actions of (as opposed to contract), 2. 
wrongs which are not, 3. 
former criminal characfci^of action for^ i 
an exclusively common law termj^S, 4^ 

, generic (IMsion of, G. * ‘ 

wilful, negligent, or involuntary, 8. 
from ethical ^tanclpoiftt, 12. 
general characters of, 19. 
law of, in throe main heads, 22. 
relations of, to contract, 4GG sqq. 

cases of, whether contract or no contract between same parties, 477. 
waiver of, for purpose of suing in eontntet, 470. 
oaus(.' of action in, (‘.o-cxisting with contract, 480. ^ 
oi; contract, statutory divisions of actions as “/oujided on,’^ 512.^* 
Teade IVIaeks : in'otcotiou of, 262. 

Teamway: nuisance by* 353. 

Teap : 

dangers in nature of, 459, 163, 466. 
sot by railway company, 482. 

Teee : projecting over neighbour’s land, 435, 436. 

Teespass : 

tile least invasion of proi^erty is, 9. 
w'rit of, 13. ^ 

Llabilitj^for <!6iiscquciices of, 31. ^ 

incvitaldc aooidcmt as exouac for, 122 v sqq. 

strict archaic theory of, 129. 

special justification, when proper, 132. « 

injuries to, when actionable or not, 151, 162. 

necessity as excuse for, 157. 

damages in action of, 169, 170. 

actual dRmago not material in^ 171. 

wanton, 174. 

aggravated, 1 7 5, * 1 76 . • 

“ mergod*in felony,” 184. 
to foreign land not actionable, 189. 
by taking away wife, v^o., 209, 
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"" TbespasS — lontht'u tl. 

or case, whether action for seduction iji, 210 rf, 'iflfT 

relation of. to larceny, 299, 304^ 310. 

to land or g-oods, what, 301. 

relation of, to conversion, :?b9^30(>. ^ 

to laud, by wl%t acts committed, 301. 

above or under ground, 302. 

by cattle, 303. • 

to gooHS, how committed, 303. 

between tenants in common, 321. 

owner entitled td^im^ncifiate possession may sue for, 324, 325, 
jfistififation or excuse for, 335 sqq, 

^ontuming, 3 39.* * 

by necessity, 3*^1. 
in ^ ox jbunting, 316. 

initWf 316. % * 

ab initio cannot aris<^from nonfeasance, 348. 
costs in actions for, 349. ^ 

continning*, restraiiiable by injunction, 350. 
distinguished from nuisance, 352 sqq, 
by cattle, 441. 

^ action of, originally penal, 510. 

Tbespasriob ; • 

not dis(iualifiod to sue, 162. 

^ effect of ddiil^Ay by, 326. 

Thoveu : ^ 

a<SLioji of, 306. ^ ♦ 

si)ecial action jii soiiio cases where trover does not lie, 319. 

“ True Ownejj** ^ meaning of, 290. * 

Xeustei'] in : • n#*t bound to* prosecute for felony before 

briiiginj^clK'il a\1tiou, 186. 

Tnxmi : as jufetificatiou, 23S, 

UNUEUSELTANa :^no action maiutai^ble for, 138, 

XTniveksity: qnasi-iudicial i>owers of, 1H4. 

TJseb : reasonable presumptidli of, 308. 

Vehicle : safety of, bow far^uarantecd by builder, 457. 

' •Venue : old law of, 188. * 

Viceboy : local actions against, 101, 

Vi et Abmis : what trespass is, 147. 

VOLUNTABt-" TAKING OE RiSK : ^ • 

continuing to jdo worfe: under risk which ift incident to tho work 
itself is, 152. • * 

^whether phi inti ff nol*ns or volens question of fact, 153. 
except where risk obvious, 151. • 

relation of negligence of employer to, 164. 
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•Volttntahy taking op Risk — eontimtcd. 

cousont to partjipular hazard necessary t(^ constitute, 155. 
distinction wliero no neglig:encc, 155. 

VoLUNTEEK : in no better plight than servant, 93, 

Wakeanty : ^ 

obligation of, an sale fox specific purpose, ^7 p. 

I* imi)licd, of agvit^*authority, 58 k, i'SO. 

Waste: , * ^ 

remedies for, 305. 

what is, 307. ‘ 

reasonable user of tenement is not, 307. 
by cutting timbi*r, &o., 308. 
equitable, 300 h. 

as between landlord and tenant^ 309.^ 

Water : t * • ’ 

tinder lancU rights of using, 138. 
rcsponsibilit^i^of por»oua artificially collecting, 430. 
cxcei)t where storage is a duty, 438. 

Way : limited right of, 3 14 /. 

WiiARFiNaEK: duUo.s of, as regards river bed in his x)ossession, 455- 
WiNDOWs: alteration in, does not destroy claim to light, 307 ngq. 
Witness : imniunity of w'ords sx>okou by, 241. 

Words : 

‘cannot bo assault, 199. 

alleged defamatory construction of, 231. 

repetition of, 22i), 233. 

Workman : tv ho is, witliin Employ* ors* Ijiability Act, 5' 8 x. 

Writ : , 

of right, 13 f. 
of debt, 13. 
of detinue, 13, 15. 
of deceit, 11 m, 
of trcsi)!i..sB, 14 fa. ^ 
of trcjix>ass’ on the case, 14, 23. 

”\Yi^ong-doeu : not necessarily disentitled to sue for wrong to himself, 162. 
‘ Wrono-dojsrs ; 

do ni/t ferfeit rights of action, 162. 
joint liability of, 182, 
contribution between, 183. 

Wrongs : 

to the jierson, 7.. 
to proi>erty, 7. 

to j)crsou and jiropcrty, 7. See Tort. 
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AVERAGE. — Hopkins’ Hand-Book of Average, to which is added a 
Chapte^jon Arbitration. — ^Fourth Edition. By Manley Hopkins, 
Esq. Demy 8vo. 1884. 11. I*. 

Lowndes’ Law of General Average. — English and Foreign. 
Fourth Edition. By Richaed Lowndes, Average Adjuster. Author 
of “ TJio Law of Marino Insurance,” &c. Royal Svo. ?883. 1/. lOs. 

“ Tlio book is one whi^ shows a mi^«ry of its subject.*’ — Solicitors* Journal. 

** Tho most cMjmplete store of materials relattn^*co the subject in. every particular, as 
well as an exccllevt eximsition of its principles.** — Law Quhrlerly Jieview. 

uill Standard Law WorJesare Jc^t in Stock, in law calf and other findings. 



119 & 120, CHANOEftT liAUE, LONDON, W.C. 3 

BALLOT; — Fitzgerald’s Ballot Act. — AViih au Introduction. •Forming 
a Guide to tlio Procedure at Parliamcntiiiy and Muxiacip^l I’Hoctions. 
Sccoud Edition. By Gebald A. R. FiaftsGEBAfiiD, Esq., Parristor- 
at-La\v Fcap. 8vo. 187(5. * 5 n. G</. 

BANKING. — Walker’s Treatise on Banking Law. — Second Edition. 

By »T.*D. WAUciiR, Esq., Q.C. EcmjrSvo. 1885. 15*. 
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High Court of Jus^eo. Jiifth Edition.# By Edwabd Wm. Hansell, 
Eap., BaiVistcr-at-Law. jRoy^8vo. 1891. - 25a. 

• “ Tin's book will now, if pos^ihTt, siiici' the appointineut of ns (listiifniislied authc)r 
as 7ki#lii'uptey .Tiidj^o, talcebif^liev rank u** an autlioi*iiy than befoiv.** — t.aw Jounita. 

“Iklr. UaiiMcll has done his editorial work with eddent tiare.*’ — Ltuv Times. 

BILLS OF EXCHANGE.— Chalmers’ Dig^t of *he Law of Bills 
of Exchange, Promissory Notes, Cheques and Negotiable 
Securities. Fourth Edition. By His Jlouonr Judge Cualmkbs, 
Dranghtsiium of the Bills of Kxtihange Act. Domy Svo. 1891. 18#. 

“Ah for tho main part of tin.' work, Iho intinaite comieetion of the author -with the 
aibjcct for so iinitiy y<>iirs is a t;(airantc« of its value and comijIcU'ncss.” — Law Jonrunf, 

“ 'J’ltis cxi‘('ll(‘iit. work is unique. As a stiifcmt'iit and explanation of tlie law', it will 
be found sina'ularly useful.” — SoUMtors* Journal. 

BILLS OF SALE.— Fithian’s Bills of Sale Acts, 1878 and 1882, 
With an Iniivnlu^tiou and Exphinatoiy NoteB, together 'vvif'li an 
Appendix of l^reccdentH, Rules of Ginurt, Forms, and BiaUitcs. 
Seiiond Edition. By Edwabd William 1?itiiian, Esq., BmTister-sit- 
D&w. Hoylil 12mo. 1884. , 6#. 

BOOK-KEEPING. — Matthew Hale’s System of Book-keeping for 
Solicitors, contain ing a Li.st of all Books necc-ssary, with a compre- 
hensive desqrifition of their objects and uses for the purpose of 
Drawing Bills of Co.‘it.s and the rendering of Cash Accounts to clients; 
also sliow'ing hbw to ascertain Profits derived from the business ; with 
an Axipcndiy*. “Demy Svo. 1884. 5«. Gd, 

“ We think this is by far the most Bcusible, useful, practical littlo w'cjrk on Bolieitors* 
book-keeping’ that wo have seen.” — Late Students* Journal. 

BRACTOPT. — Bi»cton’s Note Book. A Collection of Cases decided 
in tho King’s Courts during the I'eign of Henry tho 'riiird, annotated 
by a Eawyer of that time, seemingly by Henry of Bratton. Edited 
byF.W. Maitland, Bar. -at- Law. 3vols. Demy Svo. 1887. Ket 3/. 3#. 
BUILDING SOCIETIES.- Wurtzburg on Building Societies. — 
Tho Law relating to Building Sooietie.s, with Aiipendiees containing* 
the Statutes, Treasury Regulations, Act of Sederunt, and Precedents 
j, ^ of Rules and Assurances, Second Edition. By E. A. Wl'iitzburo, 
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CANAI>\.— Munro’s Constitution of Canada. — By JT. E. Q. Mixstbo. 

Demy^vo. 1889. 10«. 

CANALS.— Webst«>r’s daw Relating to Oanals : Comprising a Trea- 
tise on Navigable Kiveia and Canals, together with the Procjednre 
and Practice in Pi-ivate Bill Legislation ; with a coloured Map of the 
existing Canals and l^vigations^n l<higlai?d and Wales. "By BoBEaT 
Gr. Wmbstisb, M.P., ifarristei^at-Law. Demy 8vo. 1885. ll.Jis, 
St reet . — 7 '^xtW ‘ ‘ Oomx)any Law.’ * * » 

CARRIERS. — Carv^’s Treatise on the Law relating to the Car- 
• riage of GookIs 6y Sea. — Second®Kdition. By Tuoscas Gibbebt 
CA^VE if, Esq., Btft*i*iHter-at-Law. Royal 8vo. 189ir* IL 12j, 

“ A rceoffiiized anthority.” — Solicitors* Journal. 

*• A cureful and accnritte treatise.** — Law Quarterly He.view. 

Macnamara’s Digest of the Law ©{Carriers of Goods and Pas- 
sengers by Land and Internal Navigation, inclndAgthftRtiilw'ay 

• and Canal Traffic Act, 1888. — ^By Wawteb MifiNBY Macna^m/^^, Bar- 

rislor-at-Law, Registrar to the Rahway Commission. Royal 8vo. 
1888. • • .1/. 8a. 

“ A eomidete epitome of the law relating to carfiers of every tslass ** — Tiailioay I^ress. 
** tihmild find a i)lac<^n the library of all men. 'I'lio work is writtemin a terse, 

clciir style, ant. is w'cll nrinugod f<Jt speedy roferen<il.** — Itailway News. • 

CHAMBER PRACTICE. — Archibald's Practice at Judges’ CTiam- 
bers ancf ^ the ^District Registries in the Queen’s Bench 
Division, High Court of Justice; with Porms of Summonses and 
Orders. Second l^dition. By W. P. A. Abchibalb, Esq., Bar- 
rister- at- Law, fiTid P. E. ViZAHD, of the Summons and Order De- 
X>arfcmont, Royal Coui*ts of Justice. Royal 12mo. 1886. Ids, 

CHANCERY, a/tfi ride ‘ ‘ Equity. ” ^ • 

Daniell’s Cliancery Practice. — ^The Pracitice of the Chancery Division 
of the High Court of Justice and on appeal therefrom. Sixth Edit. 
By L. PzEiiD, E. C. Dunn, andT. Ribton, assi^te^ by W, H. Upjohn, 
,Barristers-at-Law. 2 vols. in 3 parts. Demy ^|p. 1882-84. 4/^. Qs, 
Daniell's Forms and Precedents of Proceedings in the Chancery 
Division of tl^p High Court of Justice and on* Appeal There- 
from. Pourth Edition. With Summaries of the Rides of the 
Siijircmo Court, Practical Notes and References to the Sixth Edition of 
“Daniell’s Chancery Praotiob.” By Ohabbes BuTapsY, B.A. Oxon., a 
Chief Clerk of the Hon^Mr. Justice Chitty. , Royal 8vu. 1885. 21. 10j», 
Morgan's Chancery Acts and O^dJrs.— The-^Statutes, Rules of 
Court and General Orders relating to the PractTc^ and Jurisdiction 
of the Chancery Division of the High Court of Justice and the Court 
of Appeal. With Copious Notes.. Sixth Edition. By the Right 
Hon. Geobge Osbobne Mobqan, one of Her Majesty’s Counsel, and 
E. A. WuBTZBURO, Barrister-a4-Law. Royal 8vo. 1885. 1/. 10«. 

CHARITABLE TRUST^I — MitchesQn's Chdhitable Trusts. — The 
Jurismetion of the Charity Commission, By Richabd Ebnund Mxt- 

• OBESQN, Esq., Barrister- at-Law. Demy 8vo. 1887. 18tf. 

CHARTER PARTIES.— Carver.— FtSe “Carriers.” Wood.— F«fo 

“ S^rcxiSitile Law.” * 

CHURCH LAW. — Whitehead’s Church Law. — Being a Concise 
Dictionary of Statutes, Canons, Regulations, and Decided Cases 
ati^ecting the Clergy and Laity. By Benjamin Whitehead, B. A., 
Esq., Oarrister-at-Law. Demy 8vo. 1892. ** 10#. Qd. 

“A perfect mine of lemming on all topics eccledCastical.'* — Daily Teleyraph. 

“ It w'oiild be a very good thing if the bishops would insist on their clergy eadi pos- 
sessing a copy.**-'7^rtw* Quarterly, 

All star^rdLaw Works ars k^t in Stocky in law calf and other %\ndingei. 
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CIVIL ENGINEERS.—Macassey and Strahan’s L^w reitating to 
Civil Engineers, Architects and Contractors. — yrinmvily in- 
tended t\>r their own •use. By L. LivinSstox Macassky and J . A. 
Sthaiian, Esqrs., Barristers-tit-Law. Demy Svo. ISOO. ]0.<. Gr/. 
COAL MJ N ES. — Chishqjm’s Manual of tho fcoal Mines Regulation 

* ACT, 1887. — With Introduoflon. Explanatory and l‘raetical Xotos. 

• By John C. Cmsii^iLM. Demy 8vo. 1888. Im.Gd, 

COLLISIONS. — MardBen's* Treatise on the Lav# of Collisions at 

Sea. “With an Appendix containing’ Extnu^s from tho Moivlnmt 
Shipping Atits, tho International llt'gnlifaons iov preventing Col- 
lisions at Sea ; and loeariiiiles for tho sani* purpSsfl in fo^e in tho 
'Jliaines, the Mersey, and elsewhere. By Rki>inai.i> O. luAfismsN, 
Esq., Barrister-at-I<!iw. Jliird Edition. By tho Anthor and tho 
Hon. J. MANSFiKLn,*Ba!iiister-at-Luw. Demy Svo. IStM. U. lis. 

“One of tlie standard hooks ou its siihjivf. It is. clear in ^(atcmeiit and careful 
in smmnarizill^“ the rcMiUs decT.'-^niis.”— Nw/u'ini/w* Jourun’. • 

COIviMERCIAL LAW. — Tjje French Code of Commerce and 
most^usual Comytercial Laws. - AVitl# a Theoretical and Craelical 
Commentary, and a C#mpendiiLm of iWe Judicial Organization and 
of #ie Conr.se of Brucodii^e ht'^ire tho Tribunals of Coiy^imevct^ By 
L. OouiANO. Liceucie on droit. Demy 8vo. ISSO. '21. 'Is. 

COMMON EAW.-y Ball’s^ Port Digestof the Common Law; being 
tho IViiiciples of Torts and Contracts. Chiofly fouiMli'd upon tlu‘ l^'iirlts « 
of Addi.soii, with IlluHtrative Oa.ses, for the iiso of Studouts. By W. 
Edmunh Ball, LL B., Barri.ster-al-Luw. Demy1*ivo. ISSO. 1G.9. 

Chitty's Archbold's Practice of the Queen’s Bench Division of 
the High Court of Justice and on Appeal therefrom to the 
Ciourt of Appeal and House of Lords in Civil Proceedings. 
Eonrteenth Edition. TitOArA.s Willks Chiity, .assisted by J. St. 
L. T/ES]je, Ban’istirs-at-Law. *2 vols. Demy Svo. 188/5. 3/. i;).y Grf. 

Chitty's Forms .— << Forms.*’ * 

Fisilior's DigesJ of Reported Decisions in all the Courts, with 
a Selection from tho Irish ; and rejerences to tbe Statutes, Jliile.*? 
an*d ^rd^r.s of Courts from 1756 to 1S83. Compiled and arranged by 
Joiiif Mkws. assist (^l by C. M. Chapman, Hakky If. W. Spaiuiam and 
A. If. Toru>, Bamstcra-at-Law. fu 7 vols. , Jtoyal Svo. ISSt. 

* , * (Bublishodwt 12/. 12«.) Bed need to 5/. 6s. 

Mews’ Consolidated l^est of all the Reports in all the Courts, 
for the y«ars 1884 8o, Inclusive. By John Mkws, Barrister-at- 
IjUW. B.oy-'d^^vo.* 1880, (Pub. at 1/. I Is. Gf/.) Itedueod to ?/<*/ Ii5s* 

The Annual Digest for 1889,1890, 1891, and 1892. By John 
Mkws* Barristt'r-at-Law. lioyal Svo. KaeJi^ 15s. 

1^* The above Pfing Fisher’s Common Law and Cliitty’s Pliiuity Digests 
down to v#id of 1892. 

Napier's Concise Practice of the Qi^en’s Bench ifcnd Chancery* 
Divisions and of the Court of Appeal, with an .Appendix of 
Questions on the Practice, and intendc*d for the use of Students. .?y 
TfBATKALAN Napier, Esa, Barrister- at- Law. Demy Svo. 1SS4. 10.?. ^ 

Pollock and Wright's, Possession in the Co nun on. Law. — An 
Essay on Po.sscs.sio i in the Common Law. ParrS^^I. ifiid IJ. by 
F. Pollock, Barrister-at-Law. Part HI. by R. S. Weight, 
Barrister-at-Law. Demy Svo. 1888. Ss. 6d. 

Shirley. — Vide “ Leading Cases,” 

Smith'^Manual of Common Law. — For Praclitionew and Students. 
Cornpnsing the Fnudanjftntal Priflciples, with lAeful Practical Rules 
and Decisions. By Josiah W. Smith, B.C.L., Q.C. •Tenth PMition. 
By^J^. Tbitsteam, LL.M., Esq., Barristef-at-Law. 12mo. 1887. 14«. 
All standard Law Wopks at‘e kept in Stocky in la^ calf and other bindings. 
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COMMONS.— Scrutton's Commons and Common FieMs, or tho 
HiMfory *110 J^nlioy of the Laws t > domruons riiid Eioilosuros 

ill Eii;jlainl. iioiiifr flio Yrrko IVize E.«s;iy for 1880. liy T. K. 
WcitimoN, M.A. 1SS7. 10s. Gd. 

COMPANY LAW.— Hamilton'.s Manual ©f Company Uiw; For ^ 
Din-el ors and Proiuoh^s. P.y ilma.v Eiii-Jiniticic 1 1 am it.tun. LJj D. 
(Dond.), a.'.Misfod by Kj-.NXAnn (ioi-noiiNK ]vAtcalpk, M.A., Esip’s., • 
]birrister.s-at-Jfa\v. Doiny 8vo. I8<J^ * Tis.O//. 

“ TIh' woik is exi-nitetl t^ironpliouf with ffifut ouvo fiinl iif-euraey itifiy In* s if«-ly 

il iiH ii inosl^isi-fuf tiHiiual of tin- law i\hi(:li it tleaJs.” -I.mv (luz-ftte. 

Palyi^r's PriVaie Coiftpanies and Syndicates, their Kornial ion and 
Advaiitapfos ; beint?- a (Joiieiao iNijmlai’ Statenieiif of liio !llod<* of Cou- 
viTiiiijjc !i HuHiiioss into a Privalo (Jojj^ipanyf and of esLahli-slMn"" and 
'vvorkinof Private Coriipanit's and Syiidiaitfs. 'JViith Eil^iou. I^y F. B. 
pALMisn, Ms(i., narristor-at-dvaw. I2im>. 1SU2. ^ Is, 

Palmer. — Vide “ Conveyaneiufjf” and “^ViiidSig-uii.” • 

Palmer's Shareholder?, Directors, and Voluntary Liqjjidators' 
Legal Companion. A*lamialof K\ er^-day Law and Pnn-tieo for 
Pniinotf^'s, Shareboldei-M, Di\||fie,tofh, (Creditors, Solieitom,* 

and Voliinlary Jainddators of Con»]v.inie.^uinler the Couipanies^iVeta, 
with A])pendix of nseful Ponus. 'lliirteeiitli edit. By B. Palmkr, 
Ssi]., BarriHto#-at-I/cUMi 12mo. 1803. AV.', 2.v. 6</. 

Street’s Law relating to Public Statutory Undertakings : <'om- 
jiriMiig Ttailway CompanieH, AVhiler, (las, and (.’anal d()in]>anie>. 1 lar- • 
bonrs, .Ducks, &«., with special refereneo to Afodi'm Dt'eisions, By 
BMvii-'ri<u<i)FTitKKT, Lsci., Barrister-at Law. Ih'iny Svo. 1800. 10%. (k/^ 
“ 'J’liiN hook foiitiiiiiM in H Mimll nfiiipiiss a iai^e amoiinl of iisc-lid inturiaatifln : its 
lityle is clear aiul its iirraiif.*<‘iiu-nttiofMl.”— ,Sc//faDc.v’ Journal. 

TlV’ing, — “Joint Stoe.k.s.” 

COM/*ENSATION.- Cripps’ Treatise on the^ &’inciplos oi the 
Law of Compensation, Third Edition. By C. A. Ckipps, J<'sq., 
Q.(h Demy 8vo. 1802. • ^ * 20.v. 

“An accaralc <'^p()^itiou ef the law on tho huhjoct of coi^perisatioT).” -r.mr JournoK 

COMPOSITION DECDS. — Lawrance. — Vide “ Bftnlyui>t,cy.” 

CONSTITUTION.— Anson's Law and Custom ot the Constitution. 

By SirAVir.LiAii Ii. Anson, Bart., Ba¥rifi1er-»it-Law.* 'Dt-my 8vo. 

, Parti. Parliament. Second Edition. 1S92,'^‘ I2.s'. 

Part ir. The Crown. 1892. . Ms. 

CONTRACT OF SALE.-- Moyle’s Contract of Sale m the Civil 
■- Law. With Itcfcroneos to tho l^aws of England, Scotland, and 
^ Eriincc. Bjy J. B. INUoyle, Bai-rKer-at-Law. Svo. 1892. IOn. Otf. 

CONTRACTS.— Addison on Contracts. Being a 'freatise on tln'Law 
of Conti’ae.ts. OtliEdit. By IIokace Smith, Esq., Bem-her of the Inner 
^ TempL, Metropolitan Magi.'>lrute, as.^istevl by A. P. Peuckval Keep, 

*' Plsq., Barrister-at-Law. Koval Svo. i8l)2. 'll. lOj. 

“A cOTiiprndiurl*'of tho law of contraots whi«-li is at oneo iniuutoly .aei-invito, 
tboroujrUly reliiihlo, and cxhaiisthe. . . . No law library is coiniilotu without Addison 
np to date.” - IWrinan^s Journal^ Jan. 'J, IS‘I2. 

“ As a prai'lical tri'atiM>, and as a .stm-eliouso of aut'iiorilies on the law of eoiilracts 
in general, and on tho law of partieular contiaots, tlie work bi-fore ns will not iMsily he 
disphieisl from tly' pnnnineiit and almost uiiiquo jiusitiou it has held foi nearly lialf a 
century.” -Imw Quaitrrhf. April, 18i)2. 

” This and the coTumnion tiealise on tlie law of .oils arc tho most eoinplete works 
on these subjeotsioind form an aluioi>t indl^peus:lblo part of evoiy lawyer’s library.” — 
haiv Journal, April 9, 1SJ)2. i 

All standar'^ Law JVoi'is are kept in Slack, in hivcalf and other bindings. 
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"C 0 N T R >^CTS — i'oN twiu'd. 

Anson's Principles of the English Law of Co^tracf. — 
William R. Ansox, Bart., Barristor-at ^Lsiw. Sixth^Rdit. Homy* 
_Svo, I bill. • lOx. i\<L 

Finch's Selection of Cases on the Englisji Law of Contract.— l^y 
(i. B. Rinoh, M. A.^ Barri^or-ai-Ii*iw : Law Lwtuivr, and lato 
' jbVllow of Qumi's CoUi\iro. CSniJjridgo. •Royal Svo. 1886. 28.v. 

Fry. - 1 'ide ‘ ‘ rorfi^-inaiioo.” 

Leake's Law of Contracts.— A Riirost. of I’i-minplos of tljo Tj:iw of 
Confraot^ Third Kdi^jon. By STEi*irKjjf*]^[AUTi\' I^kake, Barristor- 
at-Liiw. J^'iny Svo. lSi'2. . ^ ^ 

Pollock's Principles of Contract.—Boinjr a TroaiiM» on tUb fjcneral 
lViiuiii)l<‘s ri'latin^.*to lli^ V’alidity of AjLrrooinont^ in the J^aw of 
Ru^laiul^ I'iftli Ediftonf witli a iit‘\v Ohaplor. Jiy Sir Fueokkick 
P oLLonc, Bart., Barristor-ai-Law, l*ix»fos«or of Coninion Law in 
•the Inns of Courlf Ac. * BoinySvo? ISSl). l/.^v. 

“Tlio nf lliobiuilc st'ni.K lii'-li that it is only n(N* 0 '>saiy to annoiinoo the 

puhltfi) filial «a tlu! tifth v‘il«tiou, lli.it tho woA 1ms lu'on lh«iioui^hly ivvisi*il.”— 

i.an' thiUiHuL • # 

SmiTh's Law of Conlr^tilr.. Kdiiion. By V.^T. ''.rnoMrsox, 

Xl^uritstv r-at-ljaw. .Uemy h\o. 18Sd. If. 1#. 

CONVEYANCING, — Dan. — Tide “Vendors atul Purchasers.” 

Greenwood's Manual of Convoyaitcing. — •A M:mual %f iln^ 
Practice of Conve\'aiicing, sliowiiig t.lu' piH'snit iVactiee relifinjj: to 
the daily routine of ('ouveyaiieing in Solieitors^ Oflices. To which 
are addl'd OoncLso (.'oniinoii Forms and Precedents in Conveyanc.iiig. 
J^h\u:lith Edition. Edited h.y ] Iauky Gkkexwooi), H.A., LL. 1)., Esq,, 
Barrister-ai-Law. iJeiiiy 8vo. lSt)l. lO.v. 

‘“riiai this >\ork Im** ronchid its iicrhth oJitioii issnllicicnt evith'nco of the fact that 
it is one of tho.si* hooks Mliicii no luwyoi’s boukslu'lf shonld hi* williout. . . Tlio 

hook U iiconipli'to fruii#* to ('onu'juncunc WUci’cniul how the iiuthorohtiimoil 

his niforniiitiou Is (ii[)crl'«'(‘t pUiVh' t,t ns and no conmvahlc state of aJlairs .sociiis t.(> 
have hci u left, nuprovnh'il hir *' - //</»• • 

“ \<*c Ji. lukl like to .''I’f it pKiei ti hv his pnni'iiUil in tin' hands of I'Vi ry articled cleric. 
One of the ino.si U'-eful laaeticjil wuiks wo liave cmt hucii.’' — Iaiw Siivituf.s* Jourmil. 

Morris’s Patents Conveyancing.— Beii.g a Collection of I’recedeulH 
i.. (.■oiivifyuiicing in relation ^tu Letters* Patent for Invent ions. 
Arranged a? foll<?ws: — Cuinmou Forms, Agria'mi'nts, Assignments, 
Mortgif^iis, Sjieei.al CVnwes, Lieeiiees,‘?MiseelIaneous; Statutes, Unle.s, 
&(i- lijs-jorlai ions and Cophnis Notes on tlio Law and Ih'.ac- 

i.ice. By lioniiUT Mouris, M.A., Bairistur-at-Law. Royal Svo 
ISSJ.* 1/. 0«. 

**Well huleoted<^Wcll arranged, aiuT thoroujfhly practical.”- -L-'w Tnaen. 

Palmer's Company Precedents, —For n.m? in relation to Compmner 

• subject to .the Companies* Acts, ^ 1862 to ISyU. Arranged as 

* follows : — Promoters, Pro.spectns, Agreements, TMeinoTMinia afld 
Articlo.s of Association* Ih'.soliitions, Notices, Certil^eates, Private 

•Companies, Power of Attorney, Debentures and Debenture Styek, 
Petitions, Writs, I’kftdings, Judgiiicnts and Order.s, Jbvonstnn*^ 
tiou, Anmlgainuti<i!i, AiTangemeiits, Special ct!^ Provihional 
Orders, AVinding-up. AViUi Copious NotCvS and an A^qiendix con- 
taining the Acts and Rules. Fiflli Edition. By ]’'jiA\cis Beaufout 
Palmeii, assisted by CnAUX.ES Macnaohtisn, liscps., Barristers-at- 
La»/. Royal 8vo. I8bl, XL 16.v 

“ No company lawym* win atj^rd to ho ^thout it.” — I 

“A.-' ivfiurd.s corni’ii^jiiy draltniJi — us wo ii'niarkod on a fo^iinT oceA.iion~-it is un- 
rivalled.”— La le 'J'ltne'i. • 

All standard Law JFork^ are kepi in Stock, in law calf and other bindings* 
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CONVE'MNCING— ron/twMerf. • 

• Prideaux’s* Precedents in Conveyancing^ — With Dissertations on 
its Daw ami rjvujtice. Fiftoe||tli Edition. l*ly Jojin Wiiitcombis, Esq., 
Darrister-iit-Daw. 2 vols. Royal 8vo. 189.>, 31. lOj. 

“ Wi* liavf* always fonsirl«»r-<l that ‘Piitlraiix* is I he host work out on Coiivey- 
aricirar, jind allfr a of the late*'! <Mh1i<in, Afr- certainly hue no’reUMm for . 

ulti nriK- our (iiJJiiion.’* -y/rt/e Ju^ital^ Feb- 4. IJ-M. _ 

“ ’I'liis work iH m fiimle, forif ise, eleai, tnitl confprel e^si^pin scope, and WG know of < 
no tnvtiisc upon t 'onvi'amcing- which L>» Mt> pi uemllsr iiMcfu^tu tlie practitioner .” — Law 

I'nttt". 

Turner’s Duties of S|^>licitor to Client as to Partnership Agree- 
ments, Lea^S, Settlements, and** Wills. — By*» Edwakd E. 

SoTieitfjr, TJt‘eiur<‘r oti Real Proi>erty and Convoyaneing, 
Author of ** 'riio Diitic^s of S<»1i<atoi* to Client as to Salc.s, Purchases, 
and Mortgages «»f Dand.” Demy 8v'r. .1884. 10.v. ^d. 

“ 'I'Ijc work lui.s our full ay)proval, anrl -will, we\hink, 1)0 found a ^duabl^ addition 
tfi the Ntiuli'iit’s liVa'jii'y.*’ — l.uw StntlmiH^ Jourunl. 

CONVICTIONS.— Paley’s LaW and Prjfcticef of Summary Oon- 
victions under the Summary Jurisdiction Acts, 1848 — 1884 ; 
including Proceeding's Preliminary and Subsequenhto Con- 
victions, and the Responsibility of Convicting Magistrates 
and thetr Officers, with tli© ^Sunrfhiary Jurisdiction Rules, ‘ 
1886 , and Forms.—iSeventli Edition. ^ By W. II. ^MacnauCaba, 
I'ls<|., Barrister-at-tti:iw. Demy 8vo. 1892. 24 js. 

tfCOPWlIQHT.— SKiter’s Law relating to Copyright and Trad© 
Marks, treated more particularly with Reference to Infringe- 
ment. By J. J t. Si.ATKii, Km|., Barri^tor-^^t-IJ^l^v. Svo. 1884. 18s. 
CORON ERS.- Jervis on the Office and Duties of Coroners. — 
Willi Eorms Jind Pn'cedonis. By Jt. K. Mj-i-siuaMiiii, JOsq., Burrlstor- , 
Jit-Daw. Eifth Edithm. Post 8vo. 1888, 10.^1 Grf. 

“'I’ljt' present edition Mill liolil the |»l;w<* of Unit o.S'upicd by its predoctNsors, and 
will continue to be the sfandiird work on the subject.” ~/.air ’J'imrtt. • 

CORf^ORATION DUTY.- Jackson's Corporation Duty; Its His- 
tory, Law, and Practice,-— With fiJuggistions fo.’* mi Amoudihont 
nnri Extension of tht* Act imposing the same. By Mouton Stjiodk 
Jackson, of the Inland Revonue. Royal 12mo. 1802. 7s. Gd, 

“ Mr. daiiksfin lias, as he says, know'ii the Corporation Dnl/ • from its birth thj,* and 
lias wiirkt'il upon it for many years in the daily ooui’m* of liis olfi^aal <»cenpa*tion. lie 
may, therefore, he accepted a« a safe gi^ide to the mcMniiiK- of the A 't as understood 
at Siuin'i'Ni't llons4>, aiui luj deals M'lth the viirious sections mu ve^ty clear and practical 
ivay ” Snlicttnni’ Journal. ^ ^ ^ 

COSTS.- - Morgan and Wurtzburg’s Treat'ise on the L’aw of Costs 
in the Chancery Division. — Siaiond Edition. \Vith Eonns and 
I’rooodents, By tlio Rt, lion. Gf.ougk Osboiine Morgan, Q.O., and 
A. WuRTZHURO,Esq.,Barrister-;it-La\v. DemySvo*. iseti 1/. 10.v. 
^ummerhays and Toogood's Precedents of Bills of Costs in 
the Chancery, Queen's Bench, Probate, Divorce and Ad- 
miralty Divisions of the High Court of Justice; ia Convoy.ancing; 
Bankrupl^iy ; Tjunacy ; Arbitration ; tliir Mayor’s Court ; the 0<.»iiiity 
Courts ; tiuj Privy Oouneil, &<*., iScc. By Wm. Frank SimMERiiAYS, 
and Thornton Toogoop, Solicitors. Sixirh Edition, l^y Thornton 
T ooaoon^, Solicitor. Royal 8vo. 1889. ^ U. 8s. 

Summerhays-‘>cind Toogood’s Precedents of Bills of Costs in^ 
the County Courts. Royal 8vo. 1889. , 5s. 

Scott’s Costs in the High Court of Justice and other Courts, 
Eourtli Edition. By John Scott. Demy Svo. ISSO. \l. 6s. 

Webster’s Pa-vliamentary Costs. — Private Bills, Election Petitions, 
Appeal.**, House oPDords. P’uni^h Editioi*. By C. CAVANAoit, Esq., 
Barrister- at -LaV. Post Svo. 1881. ^ 20s. 

All standard Law Works are kept in Stock, in law calf and other bii.dinps. 
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COUNTV COUNCILS. — Bazatgette and Humphreys, Qhambers. 

— “Locjil and Miniicipal Ok>verameut.” 

COUNTY COURTS.*- The Anrmial bounty Court Practice, 
1893. — By His Honour Judge Waskinotox IIeywood. 2 vols. 
Doipy 8vo. , • 25s. 

Couiplut^*, acouratp, and easy of refA'onco.” — Ttinea, 

Pitt-Lewis’ Counfy Court Prafitice. — A Complete Practieo of the 
County Courts, iiitdiidinj^ that in Admiralty ai^l Jhinkruptoy, em- 
hodying the County Courts Act, 188S, ami other existiiig Arts; 
Rules, Farms and Cos^s, with Full A1pltabet^*al Index to Oflieial 
Fonns, Addiiional Forms and General #ludex* # Fourth Fdition, 
Suppltmentary Voluino containing the Nisw "W^nOin'O-up 
Practice. Bv G.* Pitt-Lew’is, Fsq., Q.C., Recorder of Poole. 
3 vols. J)emy\Svo. FSOtVoi. 2/. lOjr. 

* T?tv Supplement sold separately. Is. Od. 

PTtt-Lewis’ County^Courts Act, 18^8. — With Introduction, TabiAar 
Indices U» eonsohdattHi legislation, N<>^s, and an Index to tlio Act. 
Seciflul Fdition. * B^ G. Pitt-Lewb, Ksq., Q.C. Imperial Svo. 
18#0. ^ 5s. 

%* Tlio above, witll The Cou»ty Court Rules, fS80. Glfieial 
^qiy. ^imp bhidhii/. • ^ 10.v. Orf. 

Sumrnerhays and Toogood. — T’tWd Costs.** ^ 

COVENANTS. — Hamilton's Law of CoVbnants. — A ConeiBo 'Aentisa* 
on tho Law of Covenants. By G . Bai.uwin Hamilton, of tho Inner 
Temple, Fsq., Barrister-at-Law. Demy Svo. 1888. 7s. 5d. 

“ A handy vulumo -written -with clearness, intelligreuce, and acmiuacy, and will be 
• usefi^ to the profession ,** — Law Times. 

CRIMINAL LAW.- Arc tvJbold’s Pleading and Evidence in Criminal 
Cases. — With tlio Statutes, Preeoilonts of Indictments, Ao., and tho 
Fvidonce neoe.s^ary to suxiport them. Twenty-first J^lditum. By 
#Wii.LiA3ii Fsq.^ St ix^iaidiary Magistrate for tho Borough of 

Leeds. Roj’al l2mo. 1893. {Xtarly ready.) il. 4ljr. \jd. 

ClarVs Analysis of Criminal Liabftity. By E. 0. Clark, LL.D., 
Barrister-at-Jjaw* tyVown 8vo. 1880. 7s. 5d. 

Mews’ Dig§st*of Cases reldtiim to CrimUial Law from 1756 to 
1883, inclu«ive.«~By John Mews, as.sisted by C. M. Chapacan, 
Harry 1 1 . W. Sparhaji, ^nd A. H. Topn, Barri.sters-at-Law. Royal 
Svo. 18^4., ll.U. 

Roscoe's Wgest of the Law of Evidence in Criminal Cases. — 
Fleventh Edition. By JloRyVCE Smith and I^ilrert George Ken- 
tC.sqr^*^., MetTOjiolitanMjigistrates. Demy 8vo. 1890. 1/. ll«. 

‘'To the orhniniil lawy<*r it is his g:uide, i»hiloHopher and Whsit HoKetM} ^j|lyH 

mo^ jiiduros -will accept without questioj^. . . . lively ailditioii liusheen luadc necessary 
to make the ^h^•est i^ciont, neeurate, and eoiupl^i^e .’* — Lmo 'Tune:^ ^ 

Russell's Treatise on primes and Misdemeanor^. --Fifth Edi- 
tion. By Samuel Prentice, Esq., one of Her Mfij<?8ty*H CounRcl, 

3 vols. Jbiyal Svo. 1877. • 51. 15s. Grf, 

Shirley’s Sketch of thfi Criminal Law. — By W. S. Shirley, Esq.;« 
Ban-ister-at-Laiv. Second Edition. By CirARLE§ Stei'kiim 3 i unter, 
Esq., B;irristor-at-Law. Demy 8vo. 1889. 7s, Gd. 

As a primary introduction to Criming Law, it -will be found very acceptable to 
students .** — Lnw Students* Joiirttal. 

Warb^rton. — ride ** Leading CaBcs.” Thring. — Vide “ Navy." 

DECISIONS OF SIR G£;ORQE*JESSEL,— Peter's Analysis and 
Digest of tho decisions of Sir George Jessei : with Notes, &c. 

A PSLKY Petre Peter, Solicitor. Demy Svo. 1883. IG#. 

All standard Law diiorkAire kept in Stock, in law calf gnd other bindings. 
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STEVDNS AND SONS, LIMITED, 


r»-^ 

DIARY.—fLawyer’s Companion (The), Diary, and Law Directory 
• for 1 893, -^-'Tor tlio of the Legal Profession, Public Companies, 
Justices, Merchants, IhMato ^Affonts, Auctioneers, &o., &o. Edited 
by Edwin Layman, B.A., of the Middle Temple, Esq., Barrister-at- 
Law ; and contains Ttibhm of Costs in the High Court of Judicature 
and County Court, &o^; MonthlyrDiary 6f County, Locat Govern- / 
meiit, and Parish Business; Qaths in Supra ne Court; Summary 
of Statutes of ^892 ; Alphabetical In^ex tOothe Practical Statutes 
since 1820 ; Jbho !J^ow Schedule of Stamp Duties ; Legal Time, 
Interest, Discount, Sjeome, Wages and other Tables ; Probate, 
Legacy and Sec&cssion Duties ; and a variety of mattcx’s of practical 
utlHVy: together witl^li complete List of the English Bar, and London 
and Country Solicitors, with date of admission and axipointmcnts. 
PuDLismsD Annually. Forty-seventli IskuA 1893. (Mwrrael^.) 

Issued in the following forms, octavo size, strongly boutyi in cJLoth : — 

1. ^Two days on a iiage, plain .j . • r- • - • • 5sM, 

2. The above, interleaved for Attendances '. . . . 0 

3. Two days on a page, rule^, with or without moijcy columns . 5 6 

4. The above, with money eoliT^ns, interleave:) for Attendance^ . 8 0 

6. Whole page for each day, jilain c . . . . . 7 6 

6. The above, interleaved for A^ttendances'^ , . . .96 

7. Whole page for each, Jay, ruled, with or without money coxuxnns 8 6 

^8. Tly) above, iNTBi^LESAVEiD for Ati'endanoes ... 10 6 

9. Three days on a page, ruled blue lines, without money columns . 6 0 
The Diary contc^s memoranda of J,egal Basincss throughout the Year. 

“ Contains all the infoimatiou which could be looked for in such a work, and gives it 
in a most convenient form and very completely.” — SolivAtom' Journal. 

“ U’he ‘ Lawyer’s Corapaiiiou and Diary * is a hook that ought to bo in the possession 
of every lawyer, and of every man of business.” * ' 

” Combines ever 3 d;hing required for reference in Iho^awyer’s office.”— Times. 

”11 should be in the hands of all meinhcrs of both branches of the profession.” — 
Laio 

” The thousand and one things that one needs constantly to know and yot can never 
remember, will bo found handily arranged for iramodiato reference.” — CouA. 

” Thi^ legal Wliitaker is a noble work, and no lawyer has any right to want to know 
anything— except law, which it would not tell him.” — Snturdaj/ fteoiew. 

” The amount of information packed within the covers of this well-kno' n book of 
refercjnce is almost incredible. In addition to Uie Diaiy, i!/ contains neaiiy 800 pages 
of closely printed matter, none of which could he omitted without, pcrhaiis, deti’acting 
from the usefulness of the oook. The publwhers seem to liave mpdo it their aim to 
include in the Companion eve'ry item of mforraation whiOx tlie vnost exacting lawyer 
could reasonably expect to lind in its pages, and it may safely be said that no iirac- 
tising solicitor, who has experienced the luxm’y of^having st at his cibow, will ever be 
likely to tiy to do without iL**-~Law Journal, Dec. 3, 1892. *• 

DICTIONARY. — The Pocket Law Lexicon. — Explaining Technical 
Words, Phrases and Maxims of the English, Scotch and Jioman Law, 

^ to which is added a comiilete List of Law Reports, V/ith their Abbre- 
viations. Third Edit. By Henry/]} . Rawson and James E. Remnant, 
Esqrs., Baiuisters-at-Lawt Fcap. 8vo. 1893. q 6«. Qd, 

” A wonderful little legal Dictionaiy,” — Jnderma^r*s Law Students' Journal. 

“A very hau'dy, complet-e, and useful little work .” — Saturday Jieview. 

K WhartonJ^ Law Lexicon. — Forming an Epitome of the Law of Eng- 
, land, and containing full Explanations of the Technical Teriiis and 
Plirasca th^iLof, both Ancient and Modjm; including the various 
Legal Terms used in Commercial Business. Together with a Trant - 
lation of the Latin Law Maxims and selected Titles from tlio Civil, 
Scotch and Indian La^. Ninth Edition. By J. M. Lely, Esq., 
Barrister-at-Law. Super-royal 8 vo. 1892. \l. 18s. 

“ On almost evexv point both student and practitioner can gather information from 
this invaluable hook, which ought to he hr every law, er’s office.” — Gibson's Law Notes. 

” One of the lir,Mt bbuks wlii(ffi ev<a*y articled clerk and bar-wtudeut should procure.” 
— Law Students* Jourtial. 

%* All standard Law Works are kept in Stocky in law calf and other Sindinga, 
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119 & 120, CHANC^IBY JuAKE, LONDON, V.O. 

DIGESXSt — Chitty's Index to all the Reported Cases decided iu the 
several Courts of Equity in England, the Privy^^unoil, and the 
House of Lords, with a selection qjf Iri^ Cases, on or relating to the 
Principles, Plea^ng, and Practice of Equity and Bankriipticy from 
the earliest period. Pourth Edition. Wliolly Kevised, He- classified, 
and 'brought down t(f the Emd of 1883. ^By Hisnby Edwaiid ITikst, 
Bairister-at-Lafij. Complete i» 9 vols. ;Roy. 8 vo. 1883-89. (Pub- 
lished at 12Z. 12s.J ^ Rediwed to net, 51. 6s. 

The volumes sold separately. 15s. • 

“ A woi’k indfti)(*nsable to every bookcase in Linct^’s Inn .” — Law QunrterT// Jlevlew. 
“ Tho prticiilifonor can hard^ afford to do 'wit'TOut suAx a weapon as Mr. Hirst 
Supplji'H, because if lie does not use it probably his opeonimt — Lnw Journal. 

Dale and Lehmann’s Digest of Cases, Overruled, Not^dllowed, 
Disapproved, Approved, Distinguished, Commented on and 
specially considered ^n the English Courts from the Year 
1 >66 to 1 886 i nci usive, arranged according to iilx)habeiical order of 
« their subjects ; tc^gc^thA’ with Extfticts from the Judgments delivered 
thereon, and a oomidef^ Index of the Cases, in which aro included 
. all Cases reversed from the year 186G. By Cieas. Wm. Mitoalfhj Dalis, 
and Rudolf CnAMisilfes LEmiAiTN, asSsted by Ciias. II. L. Neish, and 
InsBiiERT H. Child, l^ft.’ist»^s-aVLaw. Royal 8vo. • 1887. (Pub- 
#lishcd gt 21. 10s, ) Jicdttced to net, 25s. 

Olio of the best w'orks of inference to be found in aiilff libraiy .” — Law Times. 

**The book is divided into two parts, tlic first consisting oiSian alphabeiioal^udcx 
the oases contained in llic J)if^o.*«t i rescntcd in a tabhlai* form, sliowliit? at a glHiiecliow, 
where, and by what judges then' have been considerctl. The stg^ond portion of the book 
comprises the Digest itself, and bears mnrk.s of the grt'at labom- and research bestowed 
upon it hy tlie compilers .” — Law Joanial. 

Fisher’s Digest of the Reported Decisions of the Courts of 
^Common Law, Bankruptcy, Probate, Admiralty, and Divorce, 
together with a Soloction from those of the Court of Chancery 
and I rish Courts from 1756 to 1883 inclusive. Eounded on Pishor’s 
Digest. By J.^Ews, assisted by C. M. Chapman, IX. H. W. SfABitAM, 
• and A. If . Todd, Barr^jters-at-Law. 7 vols. Roy. 8vo. 1884. (Pub- 
lished at 127, 12.V,) ^ Llrduced to net^ 5(. 6s. 

*‘*K) the oornmou laAv^ci* it is the most useful work he can possess .*’ — haw Times. 

Mevvs’ Consolidated Digest of all tho Reports in all the Courts, 
for the Years 1884-88 inclusive. — By John Mews, Barrister-at- 
Law. R^ulSvo. 1889. (Published at H. iTt.*?. (5<f.) Reduced to net, \5s. 
“ 'riiis work is Hn*indispensablc comi>anion to tho now edition of Chitty’s Digest, 

which ends with 18S3, and alsc^Figiicr’s Digi»st ending with the same year The 

work uppears t6 ua to bf* cxceediflgly well done.” — Solicitors* Journal. 

Or the wl^ie of<these Digests, together 18 Volumes, net £lO. 
The Annual Digest for 1889, 1890, 1891, and 1892. By John 
B aiTistcr-at-Law.. Royal 8vo. Rack, I5s. 

The abovc^bring Eisher’s Common Law and Chitty’s Equity Digests 
down ip end of 1892. 

Talbot and Foit’s Index of Cases Judicially noticed (1865 — ^189Q); 
being a Xjist of all Casoa cited in Judgments reported in tho “ Law 
Reports,” “Law Journal,” “Law Times,” and “Weekly Re- 

• •porter,” from Michaelmas Term, 186»5 to the end of ]?690, with ^tho 

places where they af*e so cited. — By Geoeoe Joh|^ Talbot an’& 
Hugh Eoiit, Barristers -at-Law. Royal 8vo. l%8d. • 25s, 

* “ Tills is an invaluable tool for tho worker among cases. . . . The way m which tho 

tool is to be used is tliis, you^lmd a case that appeal’s to dci^do the question you have 
in hand, but you want to know wheUier it has been subsequently judici-ally questioned 
or confirmed. You turn to tlie name of the case, given in large typo in this work, and 
you find«followmg it in smaller type the names, references to ^poi’ts, and dat^is of 
every I’ciiortcd case since I8{^ in the judgments of which it has been in any way 
noticed ” — Solicitors* Jgurnnl. • 

** Talbot and Fort w forthvrith established in our revolving bookcase side by side 
with ‘]^ale and Lehmann.’ ” — Law Quarterly Jlevhw. 

%* .All staaidard Law. Works are kept in Stock, in law calf^md other bindings, 
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STEVENS AND SONS, DIMITED, 

piSCOVPRY.-jSichel and Chance's Discovery. — ^The Law relating^ 
to Interrogatories, Production, Inspection of J)ocumonts, and Dis- 
ct>very, as well in the Superior as in the Inferior Courts, together with 
an Appendix of the Actis. Forms and Orders. By Walter S. Siohbl, 
and William Chance, fisqrs., Barristers- at-Law. Demy 8 vo. 1883. 12«. 

DISTRESS. — Oldham a^id Foster on the L^w of Distress. — ^A 
Treatise on the Law of Distress, with an Appendix of Forms, Table 
, of Statutes, &c.^ Second Edition. By*^ Arthur Oldham and A. La 
Tbobb Foster* E^rs.,Jiarri8ter8- at- Law. Demy 8 vo. » 1889. 18«. 

“Tliis IS a useful b()q|c,<'^ecauR& it the rang'e of th^^remedy by dis- 

tress, not merely digress for ret t, but also for dantage feniiant, 'tifh.GB, poor and hie-bway 
rates and toies, and many other matters.** — Solicitors* Journal. 

DIVORCE. — Browne and Powles’ La^ and Practice in Divorce 
and Matrimonial Causes. Fifth Edhtioh. By L. D.^owles, Esq., 
Barrister-at-Law. Demy 8vo. 1889. 1^. 6s. 

‘^■nic practitioner’s standard work on divorce practice.**-! Law Quarterly Heuiev^ 

DOGS. — Lupton's Law relating to Do^s. — By Frederick Lupton, 
Solicitor. Boyal 12mo. C/888. *' 5s. 

“ Within the pages of this work the reader ^'11 ft*jd every subject connccted<^th the 
law relating to dogs touched upon.*.* — Law Times. e 

EASEMENTS. — Goddard's Treatise on tK*e Law of Esisemenls. — 

« Br John Leyroubn Goddard, Esq., Ban‘ister-at-Law. Fourth 
Edition. Demy 8vo. l\591. 1^. 1«, 

** An indispensable pUrt of the lawyer’s library.” — Solicitors* Journal. 

” The book is invaluable ; where the cases are silent the author has taken pains to 
ascertain what the law would be if brought into question.” — Law Journal. 

” Nowhere has the subject been treated so exliaustivcly, and, we may add, so 
scientiflcally, as by Mr. Goddai’d. We recommend it to the most careful study e* the * 
law student, os well as to tlio library of the practition^kr.” — Law Times. 

Inn^' Digest of the Law of Easements. Fourth Edition. By 
L. C. Tnnes, lately one of the Judges of Her ]!ii^?ije.^ty’s High Cou^b 
of Judicature, Mai^as. Royal 12mo. 1893. 7s:» 6d. 

EASTERN QUESTION.— Holland’s European Congert in the 
Eastern Question. — A Collection of Treaties and othef Public 
Acts. Edited, with Introductions and Notes', by T. E. Holland, 
D.C.L. 8vo. 1885^. ^ .. V2s. 6d. 

ECCLESIASTICAL LAW.-r Phil limo re's Ecclesiastical Law of the 
Church of England. With Supplement. By the Rifght. Hon. Sir 
Robert Phillimore, D.C.L. 2 vols. 8vo. (Published 

at SI. Is. 6d.) Reduced to net, ll. 10s. 

Whitehead. — Fids “ Church Law.” ' . ^ 

EllECTION IN EQUITY.— Serrell’s Equitable" Doctrine of 
« Election. iBy George Sorrell, A., LL.D., il^sq., Barrister) at- 
Law. Royal 12mo. 1891. 7s. 6d. 

” The w'ork well executed, and will be of servfce to all who desire to master the 
do»’trine of elec>fcion.” — Law Journal. 

' 'ELECTIONS. — Hedderwick’s Parliamei^Mary Election Manual : A 
Practical Ho^ildbook on the Law and Condiket of Parliamentary Elec- 
tions in Great Britain and Ireland, designed for tlio Instruction and 
Guidance of Candidates, Election Agents,, Sub-Agents, Polling and 
Counting Agents, Canvassers, Volunteer Assistants, and Members of 
Political Cl^bs and Associations. By T. C. H. Hbddbrwi^ok, Esq., 
Barrister-at-Law. Demy 12mo. 1892.^^ 7s. 6d. 

” Clear and well arrxjsged.” — Law Quarterly Meview, April, 1^92. 

”Thc book may be recommended as concise, well arranged!, practical, and likely to 
be of service to any one who consults it.” — 2'he Scotsman. ^ 

AU standardiKittw Worths are kept in Stocky \n loro ealf and other bindings. 
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ELECTIONS — continued. 

Rogers on Elections. — In two parts. ^ 

Parti. RisaiSTBA.Ti'ONjincludingtJ^ePrtfctw’e in Registration Appeals; 
Parliamentary, Municipal, and Local Government; with Appendices 
of Statutes, Orders in Council, and Form#. Fifteenth Edition. By 
Ma'ObicbPoweli., Es^., Banister- at- La^'. Royal 12mo. 1890. 17. Itf. 
** The practitioner willftind T-vithin thesogeovers everything; which he can be expected 
to know, well arraiifred aiid carefully stated.** — Law Times. 

Part IT. Elections AiTb Petitions. ParliameSitary, Munitupal, and 
Local Gosvemineut, with Appendix of Sti^-uifl^s anfl Forms. Sixteenth 
Edition.^, By Samuel M. Day, Esq., BaA-ister-^t-Law. Royal 12mo. 
1802. • • • 17. I#. 

“The leodirpr book on the difficult subjects of elections and election pefttions.** — 
Law 2'wiest April 9, 1892. ^ 

“ A very satisfactory ireaiT.is# on^lcction law .... well arranged, and tersely 
express^.** — l0licAtors* J oiirnnl. 

ELECTRIC LIGHTINQ. — Bazalgelte and Humphreys. — 

“ Loc.al and Mumcipal Government.” 

Cunynghame’s T/*eatis8 on the Lavit of Electric Lighting, with 
thejAcits, Rules and (^‘ders, a Model Ptovisional Order, and Forms. By 
HteNKY CuNYNGHAME, 3ViTis^r-at-Law. Royal 8vo. J883. 12«. 6<f. 

ELEMENTS OF LAV^.— Markb^s Elements of Law.— Fourth 
Edition. Demy 8voT 1889. • 12#. Qd. 

EQUITY, ra# CHANCERY. • • • • 

C h itty’s I n d ex. — I'^ide ‘ ‘ Digests. * ' ^ 

Kerly’s Historical Sketch of the Equitable Jurisdiction of the 
Court of Chancery. — Being the Yorke Prize Essay for 1889. By 
^3>. M. Kkbly, M.A., St. John’s CoUego. Demy 8vo. 1890. 12#. 6<7. 

Mows’ Digest. — Digests.” 

Serrel I . — Vide ** Election in Equity.” ^ 

^eton's Forms Judgments and Orders in the High Court of 
Justice and in the Court of Appeal, having especial reference to 
Ahe Oiancery Division, with Pracjthjjil Notes. Fifth Edition. By 
CilbiL C. M. Dale, Esq., Barrister-at-Ldw, and W. Clowes, Esq., 
a Registrar of tl^e Supreme Court of .T udicature. In 3 vols. Royal 
8vo. Vci. r. 1891. Vol. TI.^ 1893. • Each, 2L 

• • *** Vol. Hr. Roynl 8vo. {Tn t/te press.) 

“ We have ng fault to find wit^hc treatment oT either editor. Seton in its new guise 
is well up to tne chni'sctbr w'hiclint has for sc many years sustained of r>oing the best 
book of forms o^iidgmaitwhich is known on the north side of the Strand.’* — LawTimes. 

Smith’s Manual of Equity Jurisprudence. — A Manual of Equity 
Junisprudence fo^ Practitianers and Students, founded on the Works 
of Story, Spence, and other writers, comprising the Fundamqptal 
^ Principles and the points d Equity usually occurring in General 
Practice. By Josiaii W. Smith, Q.C, Fourteontli Edition. Bysil. 
Tbustbam, LL.M., Es<^, Barrister-at-Law. 12mo. ^889. 12#. 6d, 

“ Still holds its own as the most popul.ar first book of cfiuity jurisprudence, and one 
whic^ every student must of necessity read.** — Law J onmal. • ' ' 

“ It will be found as useful t#tho practitioner as to the student .*’ — SoHcitord Jourtu^ 

Smith’s Practical Exposition of the Principles* of *4Equity, illus- 
^ trated.by the Leading Decisions thereon. For the use of Students 
and Practitioners. Second Edition. By H. Abthub Smith, M.A., 
LL.B., Esq., Barrister-at-Law. Demy 8vo. 1888. 21«. 

** This^xcellent practical exposition of the principles of equity is a work one can 
'well recommend to students either for the bar or the exammatioifli of tho Incorporated 
Xaw Society. It -will also be f^nd equally valual»le to th^busy practitioner. It con- 
tains a mass of inforzflation well arranged, and is i]lustrated*by^ll the leading deri- 
sions.** — Law Times. • 

All standard Zatc 'yiorbsare kepi in Stocky in law calf and other hindings^ 
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STEVENS AND SONS,* LIMITED, 

ESTOPPEk.— Everest and Strode’s Law of Estoppel. By Lancelot 

• Fielding Effi^EKST, and ED3nTND Sthode, Esqrs., Bamsters-at-Law 

Demy 8vo. 1884. * ^ ir 185. 

“ A useful repository of the case law on the subject .” — Law Journal, 

EXAMINATION GU I DE?S.— Bedford's Digest of the Prel Ifni nary 
Examination Questionc in Latin Grammar, Arithmetic, French 
Grammar, History and Geogi*^aphy, with thJ Answers. Second 
Edition. Demy 8vo. 1882. • • 185. 

Haynes and Ne(harn's«!yonours Examination Oigest, comprising 
all the Quesiionfi Conveyancing, EcpiAy, Common Aaw, Bank- 
ruptvy*. Probal’e, Divol'ce, Admimlty, and Ecclesiastical Law and 
Practice asked at the Solitutors* Honours Examinations, with Answers 
thereto. By John F. Haynes, LL.I>, ^nd Thomas A. Nelham, 
Solicitor (Honours). Demy 8 VO. 188.3.^ , 16s. 

“ students going in for honoius will flul this one to ^heir advantage .” — Law Times. 

Napier & Stephenson’s Digest of tl^e Su*bjects of Probie, 
Divorce, Bankruptcy, /Admiralty, Ecclesiastical and Ci^iminal 
Law necessary to bo knowVJ for tiie Final •‘Examination, done into 
Questions find Answers. Witl^a. Pf\jlimrn|«ry Chapter on a Coiirsc of 
Study for the above SubjecLs. By T. Bateman Napiee aqd Ricii-tKo 
M. Stephenson, Esqrft,, Barristers- at-Law.** Demy 8vo. 1888. 125. 

* Napitjr & Stephenson’s Dvgest of the Leading Points in the Sub- 

ject of Criming' Law necessary to bo known for Bar and University 
Law Examinations. Done into Questions and Answers. By T. 
Bateman Napieb and Kichabd M. Stephenson, Esqrs., Barristers- 
at-Law. Demy 8vo. 1888. 

“ Wft commend the book to candidates for the Bar and University Legal ExaraiW* 

tions.” — Pump Court, 

Shearwood’s Guide for Candidates for the Professions of 
Barrister and Solicitor. — Second Edition. By*'JosEPH A. Shb^b- 
WOOD, Esq., Barrister- at- Law. Demy 8vo'. 1887. ‘ 6s. 

** A practical little book for student *#” — Law Quarterly lieview. ^ , 

fi 

EXECUTIONS. — Edwards' Law of Executior> upon Judgments 
and Orders of thq Chancery and Queen’s Bench Divisions 
of the High Court of Justice*— By C. Joh^stoi^ EiS wards. Esq., 
Barrister-at-Law. Deray ^8vo. 1888. IG 5 . 

“ Very usefii!, especially to solicitors. . . . InaddiflU)n*to th^ other gofcd points in this 

book, it contains a copious collection of forms and a good iude^.” — i^olinilors* Journal, 

EXECUTORS. — Macaskie’s Treatise on the Law of Executors 
and Administrators, and of the Administration of the^Hitates of 
♦Deceased Persons, With an Appendix of Statutes a^d Forms. By 
S. C. Maoaskie, Esq,, Barrister-at-Law. 8vo. 1881. IO5. grf. 

Williams’ Law*of Executor^ and Administrators.— Ninth Edition. 
By the Hdn. Sir Roland Vauquan Williams, a Justice of the High 
Court. 2,vol8. Roy. 8vo. {In i/ie p^esa.) 

CXTRADITI.ON. — Kirchner’s L’ExtradItidh. — Recueil Renf ermant in 
Extenso VJous^dS Traites conclus jusqu’au Icr J.anvior, 1883, entre les 
Nations civilisees, et donnant la solution i>recise des difficultes qui* 
peuvent surgir dans leur application. Avec uno Preface de M® 
Georges Lachaud, Avocat a la Cour d’ Appel de Pai-is. Public sous 
les auspices Ae M. C. E. Howard Vincent, Dirccteur des vlfPaires 
Crirainelles de la* Police Metropolitainefc de Londres. Par F. J. 
Kirohneb, Attcfbhe fi la Direction des Affaires ^^iminellcs. In 1 
vol. (1160 pp.). Royal 8va. 1883. ^2^.25. 

Ml standard JForks are kept in Stocky ih lamcalf and other bindings. 
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FACTOJ^S ACTS. — Neish & Carter’s Factors Act, 1889; with 
Commentary and Notes: designed particularly or ftio use and 
guidance of Meroai^tile Men. By CH 4 nLii:B H. L. Neirji and A. T, 
Oabteb, Esqrs., Barristers- at-Tja^’^. Royal 12mo. 1890. 4^. 

FARM, LAW OF. — Dixon's Law of the i*arm : including tho Cases 
and Statutes relating to th%subject ; and the Agricultural Customs 
of England and fVale^t; together with tho Small lloldinga Act, 1892. 
Fifth Edition. Jpy AuniiJiiY J. Spenoeb, Esq., Barrister-at-Law- 
Bemy^vo. 1892. • 26s. 

** The book isf wpII and carefully edited .” — Law • * 

A coniplet^^ modern coinpei^um on a^icultutArmattcins .” — Law Timeft. 

FIXTURES. — Amos and Ferard on the Ubw ofT’+xtures and other 
Property partaking both of a Real and Personal NaturS. Third 
Edition. By C. Ai Febabd andW. Howiand Robeets, Esqrs., Bar- 
rigters-alt-Eaw. Demy svo. 1883. 18«. 

“An accurate and well written work .” — Satarday Eevietv, 

F CJR M S. — A rc h i bald . — f^ide * ‘ Cliamber Practice.” • 

Bullen and Leake. — “Pleading^* 

Chiity’s Forms of f^actical Proceedings in the Queen’s Bench 
Bivision ofthe High Cou^ of Justice. Twelfth Edition. ByT. 
W. CnXTTY, Esq., BjJ!^riater-at-Ifaw. Domy 8vo. 1^83. IL 18s. 
** Brief an^ clear, and the accnirate and to the x>oint .” — Law Joui'nal. 

Daniell’s Forms and Precedents of Proceedings in the Chan- 
cery Division of the High Court* of Justice and on^AppefLI 
therefrom. — h^ourih Edition, with Summaries of tho Rules of the 
Supremo Court, Practic.al Notes and References to tho Sixth Edition 
of Daniel!’ a Chancery Practice.” ByCirAEijEsBuENKY, B.A. (Oxon.), 
« a Chief Clerk of the Hon. Mr. Justieo Chitty. Royal 8vo. 1886. 21, 10«. 
“ Mr. Bumey aiiiieara to hiwe performed the laborious task before him with great 

success.** — Law Journal, ® 

“ The standard work on Chancery Procedure .** — Law Quarterly E&oiew, 

FRAUD AND M ISREPRESENTATION.— MonoreifPs treatise 
on the Lew relating to Fraud and Misrepresentation. — By 
#tho lion. Feedbeick Monceeiffji Barrister-at-Daw. Demy 8vo. 
1991,. 2U. 

“ Tlie task which Mil Moncreilf has undertaken has botm handled carefully and 

witli considerable ability, and the work will well repay perusal.** — Solicilonf^ Jovrual, 
“There is i# very full and carefully ^‘dited Index* with a largo Table of Cases. 

Altogether tho woA; is an admirable one J*— Law GaOette. 

GOODWIl»L. — Allan's* Ljfcw relating* to Goodwill. — Bj Chaei.es E. 
AniABjM.A.jIJj.B.jEsq.jBarristcr-at-Law. DemySvo. 1889. 7**. 6d. 

“ A work or much value.** — Solicitors* Journal, 

HIGHWJVYS. — Baker’s La>^ of Highways in England and Wales, 
including* Bridges and Locomotives. Comprising a sucemet Code of 
the several Provisions undej each Head, the Statutes at length an 

• Appendix 4 with Notes of*CaHcs, J\>rms, and ^pious Index. By 
Thomas Baeee, Esq. , Barrister- at-^aw. Roy all 2mo . 1880. 1 .5^ . 

Bazalgette and Humphreys. — Vide “ Local and Municipal Govem- 
• ment.” • • 

Chambers’ Law relating to Highways and Bridges, heing ffce 
Statutes in full and brief Notes of 700 Leading Cases. By George 
F. Chambees, Esq., Barrister- at- Law. 1878. 7«. dd. 

HOUSE TAX. — ElIis^Guide to the House Tax Acts, for the use of 
the Payer of Inhabited House Duty in England. — ByAETHUE 
m. EXiiiis, LL.B. (Lond.), Solicitor, Author of* “A Guide to the 
Income Tax Acts.” • Royal l!imo. 1886. • 6a. 

“ "Wc have found the information accurate, complete andVeiy clearly expressed.’* — 

Solic^rs* J oumal. • 

All standard Lavf^Wo^ke a7'e kept in Stock, in law ca^ and other bindings* 
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STEVENS AND SONS/ LIMITED, 


HUSBANDS. AND WIFE.— Lush’s Law of Husband and Wife; 
within tho jurisdiction of the Queen’s Bench and Chancery Divisions. 
By O. Montaoub Lush, Esq., Barrister- at-j aw. 8vo. 1884. 208. 

**Mr. T.ush has one thing to recommend most strongly, and that is his accuracy.*’ 
— Law Magazine, ^ 

INCOME TAX. — Ellis’ Guide to the Kicome^^Tax Acts. — For' the use 
of the Engrlish Income Tax Pa^r. Second Ddition. By Authuh 
M. Eui-ts, LL.B. «(Lond.), Solicitor. Itoy.al 12lno. 1886^ ' Is. Od. 
Contains in a conveiLientf6y-ni the law bearing upon the Income Tax.” — Law Times, 

INDIAN LAW.™Wi,‘sf6n’s Tables showing tile Differences between 
Engljieh and Vndian ll''aw.-r'By Sir Poland Knyvet Wilson, Bart., 
M.A., LL.M. Demy 4to. 1890. nct^ Is. 

INLAND REVENUE CASES.— Highrrt'ire^s^ Summanv Proceed- 
ings in Inland Revenue Cases in England and Wales. — Second 
^ISdition. By N. J. ITiokmoe^, Esq., BaCristeij-at-Law, and of the 
Solicitors’ Department, Injand Revenue. ^ Roy. 12mo. 1887. 7s. 6c?. 

“ Is very complete. Kvery possible t'lformation is givem” — *Law Times, « 

INSU RANCE«j— Arnould on the LaW‘of l^^rine Insurance. — ^tiixth 
Edition. By David MACLAcn:^AN, Esq., liarrister-at-Law. 2 vq]|.s# 
Royal 8vo. 1887. < ' * 8?. 

As a text book, * ArnotJd’ is no’^j all the practitioner can want.” — Law Times. 
Lowndes* Practigal Treatise on the Law of Marine Insurance. — 
By Richaed Lowndes. Author of “ Tho Law of General Average,” 
&c. Third Edition. Demy 8vo. {In preparation.) 

McArthur on the Contract of Marine Insurance. — Second Editign. 

By Chaeles MoAethub, Average Adjuster, Demy 8vo. 1890. 16«. 

**Tho work is carefully executed and brought down to date.” — Law Journal. 

INTERNATIONAL LAW.— Hall’s International Law.— Third Edit. 
Demy 8vo. 1890. 11. 2s. &?. 

Kent's International Law. — ^Kent’s Commentary on Int'..mgti6nal 
Law, Edited by J. T, Abdy, LL.D., Judge of County Courts. 
Second Edition. Crown 8 vo. 1878. lOs.Gd. 

Maitland’s Why the History of English Law no* Vj^ritten. — An 
luaugur^ Lecture, deliver '^d in the Arts ^School at Cambridge on 
13th October, 1888, by E. W. MaitlandC M-Ai", of^ihcoln’s Inn, 
B«iTister-at-La.w, Downing Professor of the Laws of England in tho 
University of Cambridge. Demy 8vo. 1888. net, Is. 

Nelson’s Private International Law.— Selected OasoBf Statutes, and 
Orders illustrative of tho Principles of Private International Law as 
^Administered in England, with Conimontary. By Nelson, 

M.A., B.C.L., Barrister-at-Law. Roy. 8vo. 1889. 21s. 

Tho notes are full of matter, and avoid the vice of Recursiveness, coses being cited 
for prilictically eve-y proposition.” — Law Times. 

-T’wiss’s Law of Nations considered as "'Independent Political 
Communlliess-^By Sir Teavkes Twiss, D.'C.L. Parti. : On the 
Rights and Duties of Nations in Time of Peace. New Edition. 
Revised and Enlarged. 8vo. 1884. • ld«. 

Walker’s Science of International Law s being a general sketch of 
the Historic Basis of tho Rules observed by States in their formal 
and abnormal Televisions in the Past'^and Pre^nt. By T. A. Waleeb, 
M.A., LL.M.,^of the Middle Temple. Demy 8vo. {Nearly ready.) 
%* All standard Law Works are kept in Stock, in law calf and other hindiings. 
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INTERNATIONAL L.^^N—eonHmled. • 

Westlake’s International Law. — An IntroduotorjPLecture, delivered 
17tli October, 1888| in the UniyersitJ- of Cambridge, by J, ‘West- 
lake, Q.O., LL.D., Wliewell Professor. Demy 8vo. 1888. Is. 

Wheaton's Elements of International l!Saw; Third English Edition. 
Edited with Notes* and Aippcndix of^tatutes and Treaties. By 
A. C. Boim, E^., Barrister-a^-Law. Royal ^yo, 1889. 1^. 10s. 

“ A handsome and us^ul edition of a standard work .’* — Law Quarterly lieview. 

“ Wheaton stands too hiffh for critiidsm, whilst Mr. Bo;^*8 merits as an editor are 
almost as well.eatahli8hed .” — Law Times, • 

JOINT STOCKS. — Palmer. — Vide “ C#ftpan^ Law,” ‘ ‘ Conveyano- 
,ing,” and “ Winding- wp.” • • • 

Thring’s Joint Stock Companies' Law. — The Law an^ Practice of 
Joint Stock and sther Companies, including the Companies Acts, 
1862 to^886, with Nbtes^Orders, and Rales in Chancery, a Collection 
of Precedents of Memoranda and Articles of Association, and other 

• Forms required^in Making and? Administering a Company. •Also 
tho Partnership Law Aimendment A^ the Life Assurance Companies 
Aats, and oth^ Acts relating to Companies. By Lord Thrino, 
K.C.B., formerly tliG Parliamentary Counsel. Fifth Edition. By 
J. M. Renoel, Esq.,#Elhrril^r-at-Law. Royal 8vo.* 1889. 1^. 10«. 

judges; CHAMBEFt PRACTICE.—Archibald.— “Chamber 
Practice.” • 

JUDICATURE ACTS. — ^Wilson’s Practice of^he Supreme Coufi 
of Judicature s containing tho Acts, Orders, I^ulos, aiidRegulations 
relating to the Supreme Court. With Practical Notes. Seventh 
Edition. By Charles Burney, a Chief Clerk of tho Hon. Mr. Justice 
Chitfy, Editor of “Dariiell’s Chancery Forms;” M. Muir Maoeeneib, 

• and C. A. White, Esqrs., Barristers-at-Law. Roy. 8vo. 1888. IL 

JURISPRUDENCE. — Clark's Practical Jurisprudence. A Com- 
ment on Austin. By E. O. Clark, LL.D. Crown 8vo. 184'3. 9s. 

Jl^STICE CF THE PEACE. — Stone's Practice for Justices of tho 
Peace, J udtices’ Clefks an^ Solicitors at Petty and Special Sessions, 
•in Summary matters, and Indiciabli9 Offences, with a list of Summary 
C^victions, and matters not Criminal. With Forms. Ninth Edit. 
ByW. H.MacnJCmaba, Esq., Barrister-at-Law. Demy 8vo. 1882. lLd«. 

Wigram's.Jifstice’s Note Bo^k. — Containing the Jurisdiction and 
Duties of J&stic8s, and an Epitome of Criminal Law. By the late 
W. KNgx WiQRAM,»!]^q., Borristoi-at-Law, J. P. Mid^esex and 
Westmins+TT. gixth Edition. By Archibald Henry Bodkin, Esq., 
Barristef-at-Law. Royal 12mo. 1892. 12». 6d. 

** The style is dear, and the expression always forcible, and sometunes humorous. 
Tlie bools mil repay perusal by numy besides those who, as justices, will find it an 
indispensable corif^anion .” — Law Quarterly Review, 

“ We can thorouf^hly recommend the volume to m^strates .” — Law Times, 

LAN D TAX.— ^ourd In’s Lana Tax.-^An Expositiem of the Land Tm. 
Third Edition. Including the Recent Judicial Tbeoisions, and me 
Incidental Changes in*the Law effected by the TaxSs Management 
• eAct, with other Additional Matter. Thoroughly reyised and cor- 
rected. By Shirley flluNBURY, of the Inland Revenue DepartmezA, 
Assistant Registrai^of the Land Tax. Royal Hzpo. *«1885. ds. 

•LAND TENURE. — Baden-Powell’s Land-Systems of British 
India; beingaMasiual of the Land-Tenures, and of the Systems 
of Land-Revenue Administration prevalent in the several Provinces. 
Bj^B. H. Baden-Powell. 3 vols. 8vo. 1892. With Maps. 3L 3«. 

Montgomery's History of Laed Tenure iq Ir^and.— Being the 
Torke Prize Essay for 1888. By W. E. Montgsmery, M.A., LL.M. 
Demy 8vo. 1889. • * 10«. 6d. 

\* Jill standard Law are Icept in Stocky in law calf^nd other hindtngs. 
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LANDLORD AND TENANT.— Woodfall’s Law of Landloird and 
• T onant. — a full Colleotion of Precedents and Forms of Prooe- 
dure ; conta.ining’ also a collection of Ijeading Propositions, fourteenth. 
Ed. ByJ. M. LiElt, Esq., Barnster-at-Tjaw. Roy. 8vo. 1889. H. 189. 
“ Tlio oditor has oxpondod elaTtorato industry and systematic ability in mjciking the 
work as perfect as possible.*’ — Solicitors* Journal, ^ * • 

Lely and Peck. — Ftrfe? “Ifoases.’* ^ ^ 

LANDS CLAUSES ACTS. — Jepson’s L^Ss QIauses Consolida- 
r tion Acts ; with^Uecigions, Forms, and Euble of Costs. By Aethtjii 
Jepson, Esq., Barrister Law. Demy 8vo. 1880. * 189. 

LAW LIST. — Lav\{ List (Tihe). — Comprising Judges sfiid Officers 
of the Ciffereut Courts \)f Justice, Counsel, Special Pleaders, Cbn- 
veyancors, Solicitors, Proctors, Notaries, &:o., in England and Wales; 
the Circuits, Judges, Treasurers, Regi‘i^?rarr, ^and High Bailiffs of 
the County Courts ; Metropolitan and Stipendiary SfagisV'ates, 
Official Receivers under the ^Bankruptcy Ant, Law and Pul^io 
Officers in England and the Colonies, Foreign 'Lawyers with their 
English Agents, Clerks of fSie Peace, TownClcrksn Coroners, &c., &o., 
and Commissioners for talifog Oaths, Conoeyancers Practising in 
England under Certificates obtained iicr ^eotlaiid. Compiled, so 
far as relates to Special Pleaders, Conveyancers, Solicitors, Proctijtrs 
and Notaries, hy John Samttei. Purce£l, C.B., CoiJtrollor of 
< Sta^rpa, and Registrar of^ Joint Slock Companies, Somerset House, 
and Published by the Authority of the Commissioners of Inland 
Revenue. 1893.^ {Nearly ready .) [Net caah^ ^s.) 109. 6d. 

LAW QUARTERLY REVI EW —Edited hy Sir Feedebick Poltxick, 
Bart., M.A., LL.D., Corj)us Professor of Jurisprudence in the Uni- 
versity of Oxford. Vols. I. — VIIT. Royal 8vo. 1885-92. Naeh^ 1^9. 
1 ^" Subscription IO 9 , per annum, post free. Sidgle numbers, each 29. 6cf. ; 

^ per post, 29. ^d. 

The Review includes : — The discussion of current decisions importance in the 
Courts of this country, and (so far as practicable) of the Colonies, United KtalLJs, 
British India, and other British Possessions where the Common Law is administered : 
the consideration of topics of propo.seG Ic^slation before Parliament ; tlyi treatvienfc 
of questions of immediate political and social interest in tluur le^al aspect ; il.ipiiries 
into the history and antiquities of our own and other systems < f law and log-al institu- 
tions. lOiideavour is also made to lake account of the lentil scienc^ and lOKislatiou of 
Continental States in so far as t’ney hear on ^ncral jurisprudence, or may throw li^lit 
by comparison upon problems of HIng-lish or American legi.sl»iS)ion. « The current legal 
Uterature of our own countiy receivestcstreful attentiem ; vtnd works of seyious import- 
ance, both English and foreign, arc occjasionally disci».-Ji/d »it length. • 

LAWYER’S ANNUAL LIBRARY.— (1) The ijn nua 1 1 Practice.— 
Snow, Bubney, and Stbingeb. (2) The Annual Digest. — Mews, 
(3) The Annual Statutes. — Lely, (4) Th^e Annual* County 

XDourt Practice. — ^Hkywood. • 

Annual prepaid Subscription for the Coneplete Scries, as above, delivered 
• on the day of ;miblioation, nA,. 21 , or carriage free, 29. 

Nos. 1, 2, and ft only, net, 1^. IO 9 ., or carriage free, 11. 129, 

Nos,^ 2, 3, and 4 only, net, 11. 10s.-, or carriage free, IL 129. 
o Nay able on or before August 31^^ in each year. ^ * 

*■ f p7'ospectus forwarded on application. 

LAWYER'S 60MPANION. — Vid^ “ Diary.” 

LEADING CASES.— Ball’s Leading Cases. , Vide ‘‘Torts.” 
Hones' Student’s Leading Cases. Being some of the Principal 
Decisions of the Courts in Constitutional Haw, Common La'^, Con- 
veyancing anct Eqijity. Probate, Divorce, and Criminal Law. With 
Notes for the «Lse of Students. Second Edition. By John F. 
.Haynes, LL.D. Demy 8vp. 1884. . 169 

All standard L^w Works are kept in Stock, in lav^pqlf and other hinflings. 
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LEADING CASES — continued. • 

Shirley’s Selection of Leading Cases in the CoiArpon Law. WLli 
Notes. By W. S. Sibi] 2 £ey, Esq.,^an*fster-at-ljaw. Foui*tli Edition. 
By RionAiiD Watson, Esq., Barristcr-at-Eaw. DemySvo. 1891. 16s, 

“A sound kuowloflpe of common law can be g-leanM. from SliiT'ley.” — Lnw Notes. 

“The •present editor has ^onc hiawork with gTCiit care, and large additions have 
been made to tho casos|^* — Lnto Journal. ' • 

Warburton’s S^ectidn of Le&ding Cases in the Criminal Law. 

With Notes. Hssniiy Wauburton, E^q., Barrister- at- Law. 

[Founded on “Shirley’s Leading C.ases.”^ DtJtny 8vo. 1892. 

“ The cases have been well c^lectcd, and arrang-caif . . AVe consider that it will 

amply repay Ihe student or th«#practitioner to read both tli» cases and the notes.” — 
Jusiicti of ihe Peace^ Ij’ob. <5, 1h92. ^ ^ 

LEASES. — Lely and Peck’s Precedents of Leases for Years, 
and other Contriicbi Tenancy', ;md Contracts rclaiing thereto ; 
mainly-ISclectcd or adapted from existing Collections, including mai^ 
additional Forms, wiyi*a short ‘^itrodiiotion and Notes. By J. M- 

• Lely and W. AjIPkck* Barristers- ai-Law. Royal 8vo. 1889. id^. 6</, 

“Varied, well considered, jitJI thoroughly priMtical.” — Law Times. 

LEXICON.— •* Dictionary.” ^ 

LIBiL AND SLANbER.— Odgers on Libel and Slander.— A 
Digest of 'the Law ctf aii4 Slander; the Evidbueo, Procedure 

• and Bractico, both ^ in Civil and Criminal Cases, and Precedents of 

Pleading's. Second Edition, with a SuppAsment, bi*inging tho Law 
down to June, 1890. By W. Blaki* Odokk^ LL.D., Barftster-c#b- 
Law. Royal 8vo. 1890. ^ IL 12s. 

“n>e best modern book on tho law of libel.” — Daily News. 

LIBRARIES AND M USEU MS.—Chambers’ Digest of the Law 
relating to Public Libraries and Museums, and Literary and 

• Scientific Institutions: with much Practical Information. 3rd Edit. 
By GEO.F.CHAMBE3«5,Esq.,BaiTist9r-at-Law. Roy. 8vo. 1889. 8ir.6<?. 

LICENSING.— Lely and Fouliefes’ Licensing Acts, 1B2^, 1869, 

^ and 1 872 — '#*874 ; with Notes to tho Acts, a Summary of the Law, 
and an Apflendix of Forms. Thmi Edition. By J. M. Lely and W. D. 

• 1. FcgjLKES, Esqrs., Bairistors-at-Ijaw. Roy. 12mo. 1887. 10«. 6<f. 

“W^do not know of a mom compact or useful treatise on the subject.” — Sol. Jour. 

LOCAL AND IVTUNICIPAL GOVERNMENT.— Bazalgette and 
Humpbrdys’ Law relating to County Councils ; being the Local 
GovcrnmeiPt AdT<, 1888, County Electors Act, 1888, tho Incorporated 
Clauaes^of the Mtinhjij|nl CorporaticLis Act, 1882, and a compendioua 
Introduction ayd Notes ; with Analysis of Statutes affeeting flio same. 
Orders tn Couneil, Circulars, and a Copious Index. By C. N. BaeaZi- 
GETTp and Geoboe IIumphbeys, Barristers- at- Law, Joint Authors of 
“TrEe LpiiW of Local amf Municipal Government.” Third Edition. 
By Geobge Hijmpiibeys, Esq. Royal 8 vo. 1889. 7b-. 

•“Tlie most stj^cly as regards siaiofand the bost in point of tjnpe of all the works. 
There is a good inraroduction , , , tho notes are fareful andhclpibl,” — Solicitors* JotthiaL 

Bazalgette and Humphreys' Law relating to LoK^ai and Muni- 
, ^ cipal Government. Comprising tho Statutes relating to I^iblio 

Health, Municipal Gi)rporation8, Highways, Burial, Aas and Wat^r, 
Public Loans, Compulsory Taking of Landsj* Tramways, Electric 
Lighting, &c., with a Table of upwards of 2,500 Cases, and full 
Index. With Addenda containing tho Judicial Decisions and 
Legfislation relating to Local and Municipal Government since 1886. 

O. Noeman Bazalgette and Geobge Humphekys, Esqrs., Bar- 
nsters-at-Law. Sup. royal 8vo. 1888. • 3^. 3». 

. “ Thoroughly comnrehensive of the law on all poiiits.’*^j^w Journal. 

** The work is one^that no local officer should be without ; £or nothing short of a 
whol^libraiy of statutes, reports, and haudbookecould t»ike its place.” — MunidpalBeview. 

* 0 * All standard Lm/oJV'ovdc^ are kept in Stoek; in law ca^ and other bindings. 
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LOCAL AND MUNICIPAL GOVERNMENT— 

Chambers’ F^o'pular Summary of the Law relating to Local 
Government, forming a’^completo Guidte to:* the new Act of 1888. 
Second Edition. By G. F. Ch^bers, BarrisW-at-Law. Imp. 8vo. 
1888. {Or hound in ClotCi with copy of Act, 6s, 6d.) Ne^t, 2s. 6d. 

LUNACY. — Elmer's Practice in Lui.acy. — Seventh Edition. By 
Joseph Elmer, Esq., late of the Office of ^the Masters in Lunacy. 
Demy 8vo. ISO'i.,.. •» ^ 21«. 

r It is natural for tlios^^ accusiometl to * Elmer * to find it as carefully compiled and 
lucidly niTanged as ever.** — Law Q^i^rterly Peviaw. 

MAGISTERIAL LAV(r\ — S^liirley's Elementary Treatise <i)n Magis- 
terial. Law, and on the Practice of Magistrates' Courts. — By*W. 
S. Shirley, Esq., Barrister-at-Law. Roy. 12mo. 1881. Qs. 6rf. 

Wigram. — Vide “Justice of the Peace.” 

MALICIOUS PROSECUTIONS. — Stephen’s Law relating to 
Actions for Malicious Prosecutions. — BytHERBERT Stephen, 
LL.M., Barrister-at-Law.^ Royal 12mo.( ‘ 1888. 6«. 

“A reliable text-book upon the law of ^malicious prosecution.* — Law Times. ^ 

MARINE INSURANCE.— “ Insurance. 

MARITIME DECISIONS. — Dou-glas’ Maritime Law Decisions. — 
An Alphabetical Refc\’*ence Index to Recent 'and Important* Maritiifie 
, Decj^iions. Compijpd by Robt. R. DouaLAS. Demy8vo. 1888. Ts.Gd. 
MARRIED WOMEN’S PR6pERTY.— L ush’s Married Women's 
Rights and Liabilities in relation to Contracts, Torts, and 
Trusts. By Montague Lush, ISaq., Barrister-at-Law, Author of 
“ The Law of Husband and Wife.” Royal 12mo. 1887. 68. 

Well arranf?cd, clearly written, and has a good index.** — Low Times. 

Smith's Married Women's Property Acta, 1882 and 1884, with 
an Introduction and Critical and Explanatory Notes, together with the 
Marfled Women’s Property Acts, 1870 and 1874, &c. 2nd Edit. Re- 
vised. ByH. A.SMiTHjEsq., Barristcr-at-Law. Roy. 12mo. 1884. 
MASTER AND SERVANT.— Macdonell’s Law of Master and 
Servant. Part I. Common Law. Part II. Statute Law. Bji John 
Macdonbll, M. A., Esq., Barrister-at-Law. DeirySvo. 1883. ll.bs. 
“ A work which will be of reaj value to the practitioner.** — Law T^mes. 

MERCANTILE LAW. — Russell's Treatise on* Mercantile Agency, 
Second Edition. 8vo. 187^. » 14«. 

Smith's Compendium of Mercantile Law. — ^Tentb, .Edition. By 
John Maobonell, Esq., a Master of the Supreme.Oourt ox Judicature, 
assisted by Geo. Humphreys, Esq., Barrister- at-Law. 2 vols. 
Royal 8 VO. 1890. ' c . ' 2L 2s. 

“ Of the greatest value to the mercantile lawyer.*’ — Law Times. 

“ We have no hesitation in recommending the wirk before us to the profession and the 
puhi'c as a reliable gui(^e to the subjectr included in it, and as constituting one of the 
most scientific treatises extant on mercantile law.** — Solicitors* Journal. 

Tudor's Selection of Leading Cases on Mercantile and Maritime 
'Law. — With Notes. By O. D. Tudoe, Esq., Barrister-at-L'^w. 

‘ Third Edition. Royal 8vo, 1884. 21. 2s. 

Wilson’s Mercantile Handbook of the Liabilities of Merchant, 
Shipowner, and Underwriter on Shipments by General Ves- 
sels. — By A. Wilson, Solicitor and Notary. Royal 12mo. 1883. 6*. 
Wood’s Mercantile Agreements. — The Interpretation of Mercantile 
Agreements. 'By John Dennistoum Wood, Esq., Bamstor-al-Law. 
Royal 8vo. 188^. ‘ " 18». 

**A book of great rise in the interpretation of written mercantile agreements.”— 
Law Journal. 

All standard Low Works are kept in Stock, in' law •'otfand other bindings. 
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MERCJHANDISE MARKS ACT.— Payn’s Mercharndise Marks 
Act, 1887. — With special reference to the Important Sections and 
the Customs Kegiilations and Orders made thereunder, together 
with the Conventions with Forfeig-n States for Protection of Trade 
Ma^ks, and Orders in Council, &c. ByiHowAiiD Payw, Barrister-at- 
Jjaw. Royal 188%. 3s. (id. 

“ Mr. Payn*B lucid introduction place^he subjelt very clearly before the reader, and 
his book must be a safe g-uid^to all who are interested in the act.” — Law Times. 

METROPOLIS 8U1LCMNQ ACTS. — Wooirych’s Metropolitan 
Buildipg Acts, together with such oftausei# of the Metropolis 
Mana^ment Acts at more particulaii^ relate to the Building Acts, 
^ with iNotos and Foms. Third Fditio». By^ W. H. Maoxaicaba, 
Fsq., Barrister-at-Law. 12mo. 1882. ^ • * 10s. 

MINES. — Rogers’ L^w relating to Mines, Minerals and Quarries 
in Gr(^t Britain Ireland, with a Summary of the Laws of 

Foreign States, &o. tSecond Fdition Fnlarged. By His Honor 

* Judge Rogebs. »8vo.» 1876. • 11. Qd. 

MORALS AND LEGISLATION. — Bentham's Introduction to the 

Rrincipies of» Morals and Legi^ation. — By Jebemy Bbntham, 
JM. A., Bencher of ‘liincoln’s Inn. vlrown 8vo. 1879. Qs. Qd. 

mortgage. — C oote’s «rrefttise,on the Law of Mortgage. — Fifth 

# Fditi^n. ^ Thorougjdy revised. By WiiUiiAM Wyt-lys Mackbsox, 

Esq., one* of Her Majesty’s Counsel, ant? H. Aethur Smith, Esq., 
Barrister-at-Law. 2 vols. Royal 8yo. 188%. • 

“ A complete, terse and practical treatise for the modem lawyer.” — Solicitors? Journal. 

MUNICIPAL CORPORATIONS.— Bazalgette*and Humphreys.— 

Vide ** Local and Municipal Government.” 

Lely's Law of Municipal Corporations. — By J. M. Lkly, Esq., 

• Barrister-at-Law. Demy 8vo. 1882. Ids. 

NAVY. — Th ring’s Criminal Law of^the Navy, with an Introductory 

Chapter on the Eaiuy State anft Dil^pline of the ISTavy, the Rules of 
Evidence, an% an Appendix comprising the Naval Discipliitfe Act and 

* Practical hgorms. 2nd Edit. By ThbodobbThbixg, Esq., ^nd C. E. 

Gifford, Assistant-Paymaster, Rt^yal Navy. 12mo. 1877. 12s. Gd. 

NEG4.IGENCE. — Smith’s Treatise on the Law of Negli^nce. 
Second Editiom By Horacb Smith, Esq., Barrister-at-Law, Editor 
of “Addison on Contracts, and Torts,” Lc. 8vo. 1884. 12s. Gd. 

** Of great vUlue botli^x) the practitiozwr and student of law.” — Solicitors' Journal. 

NISI PRIUS. — Roscoe’s Digest of the Law of Evidence on the 
TriaPcff Actions ^ fltisi Prius. — Sixteenth Edition. By Maitbicb 
PowKDi* lliBq., Barrister-at-Law. 2 vols. Demy 8vo. 1891. 21. IGs. 
“ Continues to be a vdst and dlosely packed storchouso of information on practico at 
Nisi Prius J * — Law J oumal, 

NONCuNFQRMISTS. — Vfinslow’s Law Relating to Protestant 
Nonconformists and their Places of Worship; being a Legal 
• Handbook for NonconfoAnists. By Regixau) Wixsi.ow, Esq., 
Barrister-at-Law. Post 8vo. 18^6. 6 j. 

NOTXRY. — Brooke's Tf-eatlse on the Office and* Practice of a 
, * N otary of E n gl an d . — ^With a full collection of Precedents. Fifth Ed. 

By G. F. Chambers, d2sq., Barrister-at-Law. DemySvo, 1890, 
OATh+S. — Stringer’s*Oaths and Affirmations iT\ Gr^t Britain and 
Ireland; being a Collection of Statutes, Cases, and Forms, with 
Notes andPracticalDirections for the use of Commissioners for Oaths, 
and of all Courts of pivil Procedure and Offices attached tliereto. By 
!®aAXC5is A. Strixgbr, of the Central Office, Royal Courts of Justice, 
one of the Editors* of the Annual Practice. ^ Second Edition. 
Fcap. 8vo. 4893. • 4s. {Nearly ready.) 

" IndispenBable to all commissioners.” — Solieyors? Journal. * 

%* standard ZmoJVonks are kept in Stocky in loM ea^ and other bindings. 
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PARISH L^W.— Steer’s Parish Lawj being* a Digest of ttie Law 

* relating \o the Civil and Ecclesiastical Government of PanBhes and 

the Relief df the Poor, e Fifth Edition, W. H, Macnamaha, 
Esq., Pan’ister-at-Law. Deiify 8vo. 1887. 18». 

“ An exceedingly useful compendium of Parish Law .” — Law Times. 

“ A very complete and excellent guide to Pariah ljVi\w.**i^8olicitors'* Journal. 

“ISvery suhjeet tliat can be considered paro^-hial ia, we think, contained in thia 
volume It is a compendium whidi is ccally compendiou.J.”— Zaw Journal. 

PARTNERSHIP. — Pollock’s Digest of t/?e Law of Partnership; 

t . incorporating tjie Pyrtnership Act, 1890. Fifth Edition. By Sir 
Fkedekick Pollock, Ban*iatcr-at-Law. Author of “Principles 

of Contract,” “ V-fie Li^ of Torts,” &c. <±)emy 8yo. 1890. 8«. Qd. 

What piw. Frederick Pollock has done he has done well, and we are confident this 
book will be most iioe-ular as avcU as extremely useful.” — Law 'Times, 

T u r n e r. — Vide ‘ ‘ Conveyancing. ” c' t * 

PATENTS.— Edmunds* Patents, Designs and Trade lOlarks' Acts, 

4 883 to 1888, Consolidated,^ with an Ir»dex. ^ . By Lewis Edmuhds, 
D.Sc., LL.B., Barrister-ji^-Law. Imp. ,8vo. 1889. JVet 2s. 6d, 

Edmunds on Patents. — Law and Practiico bf Letters Patent for 
Inventions ; with tho Patents Acts^. and Kiiles annotated, apd the 
lutcrnatioiial Convention, a fv.!! coilectiot^ of Statutes, Forms, and 
Precedents, and an Outline of h’oreign and Qolonial Pat, ('nfe Laws, &c. 
By Lewis Eumunds, ‘assisted bj' A. Wood Renton, Esqrs., Barris- 

* ter^’-at-Law. Rbyal 8voji (992 pp.). 1890. 1?. 12s. 

** We have nothing but, commendation for tlie hook.**— SolicAtoi's* Journal. 

** It would ho difficult to make it more comiilotc,”— Aaw Times. 

Johnson’s Patentees’ Manual. — A Treatise on tho Law and 
Pracjiico of Patents for Inventions. With an Appendix of Statutes, 
Rules, and Foreign and Colonial Patent Tjaws, International C6n- 
vontion, and Protocol. Sixth Edition, l^y James Johnson, Esq., 
Baluster- at-Law ; and J. Hlnby Johnson, Solicitor and Patent 
Agent. Demy 8vo. 1890. I0s.^pd. 

Morris’s Patents Conveyancing. — ^Bcing a Collection of Precedents 
in ConveyaiKsiiig in relation to Letters Patent for Invftntions. 
Arranged as follows : — Common Forms, Agreements, Assignments, 
Mortgages, Special Clauses, Licences, Miscellaneous;, Statutes, Rules, 
&c. With Dissertations and Copious Notes on tJie Law* land Practice. 
By Rodert Morris, Esq., Barrister-at-Law.^ Royal 8vo. 1887. 1/. <5«. 

“Weil selected, well Jirninged, andTthorouglily praS&*-ic»il.”— c/yr/t/; TbniS. 

“The dissertations contain a large amount of valuable an^ acc'-rate information. 
The Index is aatisfaebuy.” — Solicitors* Journal. ' ' 

Thompson’s Handbook of Patent Law of all Countries. — By 
Wm. P. Thomrson. Eighth Edition. ^ Tinio. •1889.» jYe?, 2s. 6d. 

PERPETUITIES. — Marsden’s Rujp against Perpetuities. — A 

i, Treatise on R^ynoteness in If imitation ; with a ohaptt'r on Accumti- 
lation and^ the TheHuson Act. By Reginald G. Marsdbn, Esq., 
Barrister-at Law. Demy 8vo. 1883, 16s. 

BE1iSONAL‘PRORFRTY.— S mith.— ‘J Real Property.” ^ ’ 

PLEADlNG^Buklen and Leake’s Precedents of Pleadings, with 
Notes and Rules relating to Pleading. Fourth Edition. By Thomas^ 
J. Bullen, Esq., Sfiecial Pleader, and Cyril Dodd, Esq., Banister-at- 
Law. Part I. Statements of Claim. Royal 12mo. 1882. 1^. 4s. 

Part II. Statements of Defence. By" Thomas J. Bhl\en and 
C.W. Clifford, Esj^rs., Barristerjp-at-Law^ Royal 12mo. 1888. IL 4s. 

“ A very large numbeV of precedents are eoUected together,i>and the notes are full 
and clear.”~-/yaw 2 'ifhes, , 

Alt standard Law Works are kept in Stock, itt law calf md other hihdingsm 
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PLEADING — continued. ^ 

Odgers' Principles of Pleading in Civil Actions under t'ae 
Judicature Acts.r-Iiy W. Biake M.A., JjIj. 1)., Barrister- 

at-Ijaw, Author of “A Digest tho Daw of Dibel and Slander.’* 
DemySvo. 1892. « Ss. 

‘‘ Tliejstudcnt or praotitionor who Ao.«ires inatriiction and practical gruidauco in our 
modern system of plcatiliug^ cannot dabcttcar than possess himself of Mr. Odgers* hook.** 
— Law Jounial. * * • 

“ Will he of immense f,s8i8t*ince to junior counsel .** — Tjaiv Kotes. 

“ The accumey of tho work leaves nothing to he desh4d ; the style is torso, cl^r, 
and pointed, and while the suhject-matlor of ilie hoc^ is simicaently elcmontjiry Tor 
the student just entering chaz^bers, its range is siftAicieutW wide and coui]>rohensivo 
to render it cf greaLaasistance^o the junior in fair njjfictice.**-^vrtio Quarter! rj. 

POISONS. — Reports of Trials for Murder b>i, Poi^ofiing; by 
Prussic Acid, ^rvehnia, Antimony, Arsenic and Aconitine; 
includi-'^g tho trial/ of ^u-well, W. Palmer, Dove, Madoliue Smith, 
®r. Pritchard, Smetlfhrst, and Dr. Damson. With Chemical 
Introductions a^^d No’les. By (/. Datiiam Browne, Esq., BHri*lstor- 
at-Daw, and C. G. S7#5 wart, Senio]^ Assistant in the Daboratory of 
S4. Thomas’s Ilos]j)ital, &c. Dcinj^ 8vo. 1883. 12.9. Gff. 

POWERS. — Farwell on. Pqyvers. — A Concise Treatise on Powers. 
Second Edition. By^G-EOBOE Earweel, Esq., one of Her Majesty’s 
^ CouzuRcl, .assisted l>y W. B. Sheedon,^ Esq., Barrister- at -Daw. 
Boyal 8vo. 1893. ^Nearly ready ^ 1^. 

PRESCRIPTION. — Herbert’s History of the Law of Prescription 
• in England. — Being tho Yorke Prize Essay^of tho University of 
Cambridge for 1890. By T. A. IIebbeiit, B.A., DD.B., of tlio 
Inner Temple, Barrister- at-Daw. Demy 8vo. 1891. lOs. 

PRINTERS, PUBLISHERS, &c. — Powell’s Laws specially affect- 
ing Printers, Publishers and ^Newspaper Proprietors. By 
Aetuxtb Poweei., Esq., BaiTi«fc--at-Daw. Demy 8vo. 1^89. 4«. 

PgOBATE. — Pc^les and Oakley’s Probate FVactice; The Daw and 
Practice rotating to Probate and Administration. By D. D? Powees, 
* Ban*ifiter-at-Daw, and T. W. H. Qakeey, of tho Probate llcgisiry, 
Somerset House. (Being a Third Edition of ‘‘ Browne on Probate.”) 
Demy 8vo. lJfJ2. It. lOs. 

“Its complej^nAs and accuracy arc above .all prais(».** — Law GazHtc. 

PROFIT-SHARINU’ PRECECfENTS.— Rawson’s Profit-Sharing 
Precofients, yvith* l^tes. — By Kenby C. Bawson, Esq., Bar- 
rister- at-iiaw,. Boy^ l2nio. 1891. 6«. 

“ A collecti<fli of verjfc serviceable precedents, which cmphiyerB introducing a system 
of profit-sharing will do well to study,” — Tmw Times. 

PROPE^TY«—^«?c “ BoHl Property.” 

Raleigh's Outline of the La^ of Property. — DeraySvo. 1890. 
Public HE1\LTH. — Bazalgette £ind Humphaeys. — Vide “Dboal 
amd Municipal G-oveiiipcicnt.” ♦ 

^ phambers’ Digest of the Law relating to Public Health«and 
Local Government. — ^With Notes of 1,260 leading Cases. Eigl|f;h 
E^^tion. Imperial 8vo. 1881. ^ 16#. 

Or, the above with the Daw relating to* Highways and Bridges. 1^. 
Smithes Public Health Acts Amendment Act, 1890. — With Intro- 
ductj[on. Notes, and Bcferences to Cases; also an Ai^pendix, containing 
• j^l the Material Scefions of the Public Health AoL 1876 ; Tlio Public 
Health (Bating of Oychards) 1890 ; antj The infectious Diseases 
prevention) c^ot, 1890 : and a Copious Index. By Bovill Smith, M. A., 
Barrister- at-Daw. Koyal 22mo. J891. * 6». 

standard Lafpff^ories are kept in Stocky in taw cal^ and other bindings^ 
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PUBLIC M»ZETINGS.— -Chambers' Handbook for Public Meet- 
' ings, inclu^iAg Hints as to the Summoning and Management oj 
them. Second Edition. ^ By Geobob F. Ca«MBBBS, Esq., Barrister- 
at-Law. Demy 8vo. 1886. Net^ 2s. 

QUARTER SESSIONS.-Archbolcl. — Vide “ Criminal Law.’’ 

RAI LWAY RATES. — Darli^igton's'JJRsSlway Ratef and the Carriage 
of Merchandise by Railway ; mcludinjf the Provisional Orders oi 
the Board of Ti»'.d 0 as sanctioned by'^Parlia'hient, containing the 
Classification ofiTraffiw and Schedule of Maximum Kates and Charges 
applicable to the >'ailways of Great Britsyki and IrelaniL By H. R. 
DakliyPTON’, Esq., Bafiristor-at-La\v. iJemy 8vo%- 189&. 1/. 6s. 

RAILWAYS.— B.'owne and Theobald’s Law of Railway Com- 
panies. — Being a Collection of the ^.ct^ and Orders relating tc 
Railway Companies in England and Ir^and, with Noifes of all the 
, Cases decided thereon, and Appendix ojP Bye-Laws and Standing 
Orders of the House of Commons. Second (Edition. By J.^H. 
Balboue Bbownb, E.sq., tno of Her MC-jesty’s Counsel, and H. S. 
Theobald, Esq., Barrister-«t- Law. Roya\8vd. 1888. *i/. 16s, 

“ Contains m a^very conciso toim the whole law of railways.” — The Times. 

“ The learned authors seem to have prwontea’lbe pr^^ession and the public with the 
most ample information to be found whether they wont to know how to start a rail- 
way, how to frame its bye-lav s, how to work it, how to attack it for injlUy to perton 
cy property, or how to wiyd it up .** — Law Times. 

RATES AND RATING. — Castle’s Practical Treatise on the Law 


of Rating. — Sdiond Edition. By Edwabd James Castle, Esq., 
one of Her Majesty’s Counsel. Demy 8vo. 1886. 26 j. 

A con*ect, exhaustive, clear and condse view of the law .** — Law Times. 

Chambers' Law relating to Local Rates; with especial reference 
to the Powers and Duties of Kate-levyin^g Local Authorities, and 
their Officers ; comprising the Statutes in full and a Digest of 718 
CasC3. Second l^dition. By G, F. Chambbes, Esq., Barristor-at- 
Law. Royal 8vo. 1889. ^ 10«.^.6e?. 

“A complete repeitory of the statutes and case law of the subject ,** — Law Jourrial, 
REAL PROPERTY. — Digby'c> History of the Law of Beal pro- 
perty. — Fourth Edition. Demy 8vo. 1892. ^2s. 6^. 

Greenwood's Real Property Statutes, 1S74— 1884. With 

copious notes. Second Edition. By Harey GEEEN^/oqp, assisted by 
Lees Knowles, Esqrs., Barristers-at-Law. D€Iny8vo. 1884. ll.ds, 

Leake's Elementary Digeot of the Lai/v uf Ppoperty^ in Land. — 
Containing : Introduction. Part I. The Sources ipi " the Law. — 
Part II. Estates in Land. By Stephen Martin LxiaLiCb, Barrister- 
at-Law. Demy 8vo. 8vo. 1874. Net, 16s. 

Leake’s Digest of the Law of Property in I and.— Part III. The 
*‘Law of Uses and Profits of Loud. By Stephen Martin Leake, 

, Barrister-at-Law. Demy 8vo. lliTSS. ^ Net, l^s. 

Or the aho^o- named 2 vors. together. Net, 11. is. 

Scrutton's Land in Fetters. — Being tho'Yorko Prize Essay f6r 1885. 


By T. E,,Soeutton, M.A. Demy 8vo. 1886. 7Sf 6d. 

Shearwood’s. Real Property. — A Concise i^jbridginent of the Law of 
Real Property ttnd an Izitr^uction to Con^ cyanoing. Designed to 
facilitate the subject for Students preparing for examination. By. 
Joseph A. Sheaewood, Esq., Barrister-a(-Law. Third Edition. 
Demy 8vo. 1885. 8^. 6<?. 

r ** “We heartily recommend the work to students for aify examination on real property 
and conveyancing, a/Zvising them to read it after a perusal of other works aiSd shortly 
before going in for the exasnination.’* — Law Stvdenth J mmal. 

** One of the most obvious merits of the book is its good amiingement. The author 
evidently understaxMs *the art of, putting things.* All important points are so 
printed as to readily catch the eye.** — Law IHmes. 

\*All standard Jaw Works are kept in Stocky Ik lasr ealf and other bindings. 
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REAL 4^ROPERTY — continued, ^ ^ 

Shelford's Real property Statute^ — Comprisiffjo: the principal 
Statutes relating to Real Property passed in the reigns of King 
William IV. and Queen Victoria, with Notes of Decided Cases. 
Nizitli Edition. By Thot^as H. Cakson, Esq., Barrister-at-Law, 
assisted by H^itouD B. Boao^s, Esqt, Barrister-at-Law. Royal 
8vo. 1893. ^ ♦ 30^. 

Smith's Real and Personal Property. — 4# Cotn pendium of the L^ 
of Real and Per 80 P|il Property, praserily^ connected with Con- 
veyancijig. JPesignooP as a second bo*^ fer'I^udents, and as a 
'digest of the most useful learning for practitioners. By®J«siAii W. 
Smith, B.C.L., Q.C. Sixtli Edition. By the‘Auf5io» and J. Tbus- 
TBAM, LJp.M., Barrii<terJ%t-Law. 2 vols. Demy 8vo. 1884. 2^. 2 j. 

** A Ivjok which he (the studeziii) may rctid over and over ag^ain with profit and plea- 
Bur^” — Times. # • • 

““ vV'dl he found of vei#’ great service to the practitioner.** — fJoUciiors* Journal. 

“ Tlie hook will he found Vffy handy for ref^-cnec purposes to practitioners, and 
very useful to the indusfcnous student as coveri^ agi'eotdeal of ground .*’ — Ltnv Notes. 

** A reaUy useful and valuable work on our of Conveyancing .** — Law Studeni^s 

Jourr49l. ^ ^ ^ 

R EG I ST B AT,I O N . — Rogers. — Vide ** Electiops.” 


Coltman's Registration Cases. — ^Vol. I. (187l> — 1886). Rcyal 8v«. 
Calf. , JSlett 2/. 8&*. 

• .A 

Fox’s Registration Cases. — VoL I., Part I. (1886), net^ 4.«. Part II. 

(1887), net, Gs. 6^^. Part HI. (1888), net. As. Part IV. (1889), 
^ net. As, Part V. (1890), net, 5s, Gd, (In continuation of Coltman.) 

Smith's (C. Lacey) Registration Cases. (In continuation of Eox.) 
Vol. I,, Part VI. (1891), net, A^^d. Part VH. (1892), net^As, 

RC^MAN LAW. — Kbdy and Walker's Institutes of Justinian, Trans- 
lated, with Notes, by J. T. Abdy, LL.D., and tho late Bbyan Wai^kkh, 
^I^.,*LL.D. Crown 8vo. 1876. • 16«. 

Abdy and Walkei«|s Commentaries of Gaius and Rules of Ulpian. 
With a Translation and Notes, by J. T. LL.D., late Regius 

Professor* of L.'i;|y^ in the TJmvcrsity of Cambridge, and the late 
Buyan WAL’kKB, M.A., LL.D. New Edition by Bbyan Wabbteb. 
Grown 1886. •• 16«. 

Goodwin’* Xll. ■fables. — By Ebbdbbick Goodwin, LL.D. London. 

Royal 12mo. 1886. 3s. 6rf. 

GreeJfi^s C^tiinos of Ftoman Law. — Consisting chiefly of an 
Analysis Jind Summary of tho Institutes. For the use of Students. 

• By 'T. Whitcombb GtEBIanIi, Barrister-at-law. Fourth Edition. 

Foolscap 8vo. 1884. ^ Is, td, 

Grueber's Lex Aqu ilia.— The Roman Law of Damage to Proportjr : 
• hieing a Commentary on the Title of the Digest “ Ad Legem Aq(m- 
liam'* (ix. 2). With^in Introduction to tho Study pf the Corpuh 
luris Civilis. By Eb^in Gbuebbb, Dr. Jur., M.A? 8vo. 4886. 10s. Qd, 
Holland's Institutes of Justinian. — Second Edition. Extra fcap. 
8vo. 1881. • 5s. 


Holland and Shadweril’s Select Titles from the Digest of Jus- 
tinian. — Demy 8vo. 1881. •> 14s. 

Holland’s GentUis, Alloerici, l.&.D., I.C.P.R.* cte lure Belli Libri 
T res. — ^EdiditT. E. Holland, LO.D.^ Small 4to., hftlf-morocco. 21s. 

AXl standard Law JP^kavre kept in Stock, in law calf a^d other bindings. 
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* Monro's Digest XIX. 2, Locati Conducti. Translated, with Notes, 
by 0. H. Monro, ]\t.Af, Fellow of Gonvfllo and CaiuB College. 
Crown 8 VO. 1891. ^ 5«. 

Moyle’s Imperatoris ^ustini£tni Institutiones. — Second , Edition. 
2vols. DemySvo. 18^9—1890. k . • 1/. 2^. 

Poste’s Elements of Roman La\«‘. — By Grains. •With a Translation * 
and (^i)inmoiitary. Third Edition. J3y Ei^lWAKD Postb, Esq., 
Btirristor-at-Lj^-w.' -Reilly 8vo. 1890. 18s. 

Roby's Introduction lo^^he Study of Justinian’s Digest, con- 
taining an acgo^ii^'t of its composition and of the Junists used or 
ref to therein. 1^ H. J. Koby, M.A. Demy 8vo.® 1886. • 9s. 

Roby’s Justirtian’s Digest.— Lib. VII., Tit. T. Do Usufmetu, with 
a Legal and J*liilological CommentanS^. ^Ny H. J. lioBY, M.A. 
Demy 8 VO. 1886. ^ ^ 9s. 

Or the Two Parts complete in One Volume. Demy 8vo. 18s. 

Ruegg’s Student’s “Auxilium”to the Institfites of Justin iaf^. — 
Being a complete synopl/s thereof in ^che foj*m of Question and 
Answer. By Alfred HenI'z Rueog, Esq.,fBarri8ter-at-Law1 Post 
8vo. 187V. •* fr <& 5s. 

Sohm’s Institutes of Roman Law. — By ItiiDOLFii Sonar, Professor in 
tho University of Leipzig. Translated (fr<sm the FonrlltfEditioitof 
t thQ Ocrmaii) by 0. Ledlib, B.C.L., M.A. With an Introductory 
Essay hy Erwin GRUKBEii, Dr. Jiir., M.A. 8vo. 1892. 18s. 

Walker’s Selected Titles from Justinian's Digest. — Annotated 
tho late Bryan Walkru, M.A., LL.D. 

Part I. Mandati vcl Contra. Digest xvii. i. Crown 8vo. 1870. 5s, 

Part IX. Do Adquirendo rerum douiinio, and Do Ad(iuircnda,vcl i 
amittonda possossiono. Digest xli. 1 ,*.2. Crown 8 vo. 1880. 6s. 

Part III. Do OondictiJhiby.. Digest xir. 1 and 4—7, and 
♦Digest Crown Svo. 1881. 6s. 

Walker’s Fragments of the Perpetual Egict ot Sylvius Julianus. 
Collc’ctcd, arranged, and annotated by Bryan Walker, M. A., LL.D., 
late Follow of Corj)u.s Chinsfi CoUogo, Cambridge. Cr. Sve. 1^77. 6s. 

Whewell's Grotius de Jure Belli et Pads, wjth the Notes of Bar- 
beyrao and others ; {^accompanied hy an abridged 'Eranslation of the 
Text, by W. Whewbll, D.D. <1 vols. Deqiy^Svo^. *1853. 12s. 

Tho Translation separate. ^ 6s. 

SALES. — Blackburn on Sales. A Treatfvo on the Etfcot''of the Con- 
tract of Sale on tho Legal Rights of Property afld^, Pos8es.sion in 
Goods, Wares, and Merchandise. By Lord' Blackburn. Second 
Edition. By J. C. Gr-ijiam, Esq., Barrister- at- Law. Royal 8yo. 
1885. '' r- U. Is. 

“we have no hesitation in saying that the work has heen edited "with remarkahle 
ability and success, and if we may luusard a speculation on tho cmise, we should ^ay 
that Uiu editor has siMiligently studiM the excellent methods anu work of his author 
as to have madr himself a highly competent worjpoiun in the same kind.’* — Law 
Quartfrli/ Jteoieio. 

SALES OF LAND. — Gierke and Humphry’s Concise Trertig.9 
'' on the L-aw relating to Sales of Leffid. By Aubrey St. John 
CLERKE,‘and rfiroH M. Humfiiry, Esqrs., Bftrristors-at-Lawv Royal 
Svo. 1886. 1/. 6sl 

Webster’s Particulars and Conditions ofiSale. — The Law relating 
to Particuhirs and Conditions of Sale on ^ Sale of Land. By Wil. 
Frkdk. Webster, Eaq., Barrister-at-Law. Royal 8vo. 1889^ U. Is. 

“ Chametorized tiy chwicness of arraugijfneiit and^arcful and concise statement; 
and we think it will ho Aiuud of much seiwice to Uio praetitionw.”— 5'o/i«7orjj* Journal, 

“ An admirable digest, evidently preiwirod with great care, and selected and arranged 
in a manner likely to be of great pr^tical value.'* — Law Journal, ^ 

* 0 * All 8 tandard\^jaw Wwjcs are kept in Stock, \n Uuxalf and other bmdingt. 
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^ 119 & 120, tIHANCEBY LANE, LONDON, W.C. 

SALVMaE. — Kennedy’s Treatise on the Law of Qivil Salvage.— By 
the Hon. Sir William: B. Kennkx>t> a Justice of •the High Ceurt. 
Iloyal 8vo. 1891.^ « 12». 

“ A learned and scholarly exposition of an important brancli of maiitime law.” — 
Solicitors'^ oui'ual . * 

“ Tlie^hest work on 1^0 lall’ of sal^|iffe^ljat has yet appcjived. Tt ia n wjmidete ex- 
position of tlio suhjoctHand a.s such is acgiiraie aiK^oxhaustive .” — Lmv Tunes. 

“ Mr. Kenn<’dy’a work ia ec%tamly a 'vTduable contxilmtiou to the literature of the 
subjoet .*’ — Law GnzHte.m • 

SHERIFF LAW. — Churchill's Law of the^Offic^ and Duties of 
Sheriff, with tho W|dt« and Forms ing tho Ofiioe. 2nd Edit. 
ByjpA^ER 05 fcCHTmcHn.L, Esq. Domy 8jyo. 1S8»2. 1/. 4.v. 

very complete tr('ntise.” — Solicitors* JournaL ® • 

** Uiidoi*-sherilf8, and lavyera K*-*nerally, wjlllind this a useful Ixoolc .” — Law Mag. 

SHIPOWNERS. — l^^mflh’s Handybook for Shipowners and 
l^asters. Third Editinu. By H. lIoiiMAN, Esq., Biirristor-at-Law. 

_ Boyal 8vo. 1892. m ‘i % 5s. 

"Tlw work is well ai’Aiiiyod and well wntton.’*— Lfnc Journal ^ May 7, 1892. 

SHIPPING. — Bo>^’s Merchant Shaping Laws; being a Consolida- 
tion of all the McrAaEt Shipijiug and Enssciigcr Acts from 1854 to 
'‘1876, inclusive ; with itTotd^ of all the leading Engli&t) and Ainonoan 
Cases, and an Aiipeudix. By A. C. J3 oyi>, LL.B., Esq., Burrister- 
at-Law. 8vo. ls/6. \l. 5s. 

S LA N D E R . — Odgers. A- Vide * * Libel and Slander.’ ' 

SOLICITORS.— Cordery's Law relating to"' Solicitors of the 
Supreme Court of Judicature. AVith an Apixondix of Statutes 
and Rules, and Notes on Appointments open to Solixjitors, and the 
Right to Admission to tho Colonies. Second Edition. By A. Coedeey, 
Esq., JBarristcr-at-Law. Dei|?y SAtf). 1888. 16«. 

” The beck is very clear, accurate, and . ratstical, mid will be found of much value. 
Without beint?' bulloi- it contains in a concise and int('lh*j; 5 :il)le form all Jxe miittora 
US’ ally oceumng’ |n tf solicitor’s pxuctice,*’ — Solintors* Journal. 

Turner. — J^ide ‘ * Conveyancing ” and “Vendors and Purchast'rs.” 

SPECIFIC PERFORMANCE. — Fry's Treatise on the Specific ' 
Performance‘'of Contracts. By the Hon. Sir Edward Ery, a 
Lord Jpstico of Appeal. Tliird Edition. By tho Author and 
E. PoRTSMCfjTii^ftY, Esq.,Bai54htor-at-Law. Royal 8vo. 1892. 

“ Tlie .staq^I^id workmen Sjleci|i[e Performance #^* — Law Gazette. 

ST,AMP Ap?S.— ;Highmore’s Stamp Act, 1891, and the Stamp 
Duties Management Act, 1891, AVith an Introductiou and Notes, 
a^d^ a copious Index. By Nathaniel Joseph Highmore, Esq., 
Barrister -rat-Law, Assi.sfiiiit-Solicitor of the Inland Revenue. Demy 
8vo. 1891. hs. 

• “ A useful g-iiido to those who desire to unAcrsland the prc-MJnt state of tho s^amp 
laW8.*Jj-/.oxc .Mowrnal. r 

“I'horouphly well done in ev.^y respect .'* — Lavj Gazette. 

** This edition supplies practising lawyers with all the help tlrnt acuteness, sas<'icity 
'• anu experience can ^ve to tti?m..**-^u8tice of the Peace. '* ^ 

STAT.E TRIALS.- WMlis-Bund’s Selection or- Stats Trials.— 

J. W. AViiiLis-BuND, M.A., LL.B., Barristcr-at-Law, Professor of 
Constitutional Law and Histoi’y, University College, London. Cr. 
8vo. Vols. I. and IT. In 3 Parts. Vol. T., 1879. Vol. II., 1882. 
(Originally published at 46«.) 30«. 

STATUTE LAW.— WWberforcB on Statute* Law. Tlio Principles 
which govens? the Con.struction and Operation' of Statutes. By E. 
Wilberforce, Esq., Barrister-at-Law. 1881, 18tf. 

All standard Law '^Vorks are kept in Stock, ^ law calj> and other bindings^ 
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STEVENS AND SONS, LIMITED, 


STATUTES, tin\vide “Acts of Parliament.” 

'Chitty's Collection of Sta»tutes from Magna Charta to 1880.~A 
Oollectiou of Statutes of PriMi^cal Utility, arranged in Alphabetical 
and Chronological ordc|^, witii Notes thorcon. The Eonrth. Edition. 
By J. M. IjELY, Esq., Barriater-at-Law. »In 6 vols. Kdyal 8vo. 
1880. /Published at 12?. 12s., r|duced to Net 61. 6s. 

The following may still bo had separately — ^ 

44 & 45 Viet.. 1881. 8s. 

46 & 47 Vitft. imi. 14s. 

47 & 48 Viot.* 1884^- 10s. 6d. 

48 & 49 Viof. 188<>. ^12.^ 6^?. 

1887. 

1888. 


.?-0^ 51 Viet. 
51 & 52 V'ict. 

51 & 52 Viet. 

52 & 53 Viet. 

54 & 55 Viet. 

55 & 56 Viet. 


1888. 

1889. 

1891. 

1892. 


(Second Session 


10s. 6d. 
12s. 6d. 
Net 2s. 6d. 
r lOs. 
h2s. 
12s. 


0f' C' 

“It is needless to enlarge on the value of ‘Chitty’s Statuiof,*to hoth the and 
to Solicitors, for it is attested by the c:^>erience of many — The Times. 

“ A very satisfactory edition of a time-honomgd aim most valuable work, thc4 nisty 
guide of present, as of former, .iudges, jurists, and rf#all others connected wi^ the 
administration or practice of the law .” — Jwtliee of the Pence. I 

“‘Chitty ’ is pre-erniiii>ntly jfifnond in need. Those wHo do not pbssess a complete 
s^t of the Statutes turn^to its chronological index when they wish to consult a 
particular A(tt of Paiiiiiinent. Thofte who wisli to know whnt Acts are in force with 
reference to a particulm- subject turn to Hint ? .oad in ‘ Chiity,* and at once llnd all t^ie 
material of which they are in quest. Moreover, they ari', at the same time, referred 
to the most important cases which throw light on the subject.”— Aaw Journal. 

SUMMARY CONVICTIONS.— Paley’s Law and Practice of Sum- 
mary Convictions under the Summary Jurisdiction Acts, 
1848 — ^1884; including Proceedings Preliminary and Subse- 
quent to Convictions, an\j \ffe Responsibility of Convicting 
Magistrates ant>- their Ofificers, with tjie Sypimary Jurisdic- 
tion^ Rules, 1886, and Forms..— Seventh Editicyi. By W. ^H. 
Maonamaba, Esq,, Barriste^-at-Law. Demy 8vo. 1892. 24^. 

Wigram. — “Justice of tne Peace.” r 


SUMMONSES & ORDERS, — Archibald. — Vide ‘'^Ohamhor Practice.” 

TAXES ON SUCCESSION. — Trpvor's Taxes on'Svccession. — 
A Digest of the Statutes and Cases (including fnostf in Scotland and 
Ireland) relating io the Probate, Legacy ftj^ud Suc/acssiontDuties, with 
Practical Observations and Official Forms. UpurtX. Edition. By 
Evelyn Feeetu and R. J. Wallace, of Uie Legacy aAd Succession 
Duty Office. Iloyal 12mo. 1881. 12s. 6e?. 

TAXPAYERS' GUIDES.— Fi<fo “HousI Tax,” '“Inceipe Tai,” and 
Land Tax.” 

Th!,EATRES AND MUSIC y.ALLS.- Geary’s Lavt* bf Theatr€^ 
and Music Halls, including Contracts and Precedects of 
Contracts. — By W. N. M. Geaey, J.P. With llistoriwil Introduc- 
'“tion. By «^am:e8 Williams, Esqrs,, Banisters-at-Law. 8vo. 1885.*'6«/> 

TITHES.— E^sterby’s History of the Law^Tithes in England. — 
Being the Yorlfe Prize Essay for 1887. By W. Eastebby, B.A., 
LL.B., of the Middle Temple. Demy 8vo. 1888. 7s. 6d. 

Studd's Law of Tithes and Tithe Rent-Charge. — Being a Treatise 
on the Law of Tithe Rent- Charge, with a sketch of the llistory and 
Law of Tithes- prior to the Commufetion Acts, and including the. Tithe 
Act of 1891, ^th the Rules thereirnder. Serjond Edition. ByEnwASD 
Faibf^ STUDDj'Esq., Barrister-at-Law. Royal €.2mo. 1891. 6«. 

“ This book was originally a good ogie. Now it is a better one.” — Z.au» Times. 

” This work is thoroughly reliable,” — Solicitor^ Jour^tal. i 

%* All Standard IMw Wbrk^ are kept in Stocky in latd^'cdlf and other bindings. 
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iia"* 120, OHANOERT liAOT!, X,ONDONJ WO. 

rORTS — Addison on Torts, being a Treatise on Wrongs and 
their Reedies Sixth Edition HonAOBflfejaTH, 1 sti , Btnchci 
of the Inner Temple, Editor of “Addison on Oontracto,” 
Koy‘^^b^o 1881^ 9 U ISs 

“ As now presented, this valuable tieata^e must prove highly acceptable to judgea and 
In pi otes9Son **— Lau 2 in ei ^ 

“ An mdiapensablc a^^Uon to evdiy lawyer’s Ubmiy ** — T ito Mi /a t e 

Leading Case^ on the Law of Torts, nith Notes Edited 
by W E BalI?, EL E jTsq , Biiiistci-at-Lj^, Author «>£ * Pim- 
ciplos of Torts and Contrac ts ’* Roy il bvo 1884 ll Is 

Bigelow'^ ELiments o? the Law of Tcyf5 — A Text-Book for 
Studcitts * By M Biqptow Pli 1) , I^Ltmei in the L.Av 

School of the Uuiversity^oi Jioston, USA Oim\ n Si t* 1 bS*) J Os bd 

Innes f^rinciples of thtf Law of Torts — By L C Ini^ttb, 1 itelyono 
of the Judges of the Higti <. omt, Madi JV Author ot “ A Digest oi 
the Hlglish Law of Easements Dem Svo 1S91 I-^a M 

** We haic tound ihi Wf i]% ao( male and t ar and Klicvt th it it \m 11 be a usttul 
idditi n to an> law libraiy * — I o H i t iQ lie u 
** ehruit|.,h ^t the wutk the anthoi x^^|U ii lu his dcjinitions aiul thcie is no luck of 
llusti iti\i. tx implea A welcome adlition to tho hbi iiy ot iht student and the 

'll titiinci — flaw Times 

IS •* 

Pollocks Law of Toits i Troatiso op. tho Print iples of Oblig itijj^jia 
aiismg fiom Civil Wrongs in tho Common Law Tliud Lditmn, 

® to whith IS added tho drxtt of i Code of pivil Wiongs piipait d for 
the Government of Indi i By Sii rnLULiiiCK Pollock, But ,11 irnstcr- 
at Ltw Authoi of “PimeiplcH of Conti “A Digest oi the 
ot Pufcnership,” &c. DcmySio ^lb92 ^ , 

( onci t, 1 igically anangi d, and icnirtlte 7 w Tui^s 
** A Umk whn h is well worthj 1 1 stau 1 1 csidt the **Vmp mion volume on * Contracts * 
TJnlil e so many law-hookb, especially on this subiect at is n pncic digest ot c ises, but 
bears the imi less ot tl mind of wi 'tei fiom boginnm* o end ” — law Joui n d 

Shearwood's Sketch or'the Law of Tort foi the Boi and Sohcitors 
Pin ll Lxammdiions By Jossph A buE^wooD, Lsq , Bairistei-at- 
Liw Royal Umo 1886 ,, ^ 3 j. 

TRADE MARKS^— Aston —Vide ^ Patents ” 

Graham's Designs and T rade Marks — By John CiMEnoN Gbahaic, 
oi the Middle Temple, BainbttT-«,t-Law Df my Svo 1889 6 a 

Sebastian on the Law df Trade Marks and then Registration, 

^ and xiitttis connerted theiowith^ mcluding a chiptoi on Goodwill, 
tr tether with the PateutspJJesignb ind Ti Ado Mai jrs Acts, 18S1-8, 
and the Trade Marks Rules and InstruotionH thcieuiidei , Eoiins and 
Pic cedents, the Mer^handizo Matks Act, lb87, i/id other Statutory 
niiiactments, ^he United States Statutes, 1870-81, and the Rules 
and Foima thereunder , and the Tioaty with the Umted States, 1877. 
Third Edition By juEWIS Boyd Sei^astian, Esq Bnnster-at- 
Law Demy Svo 1890 U 5 

*‘Th*woik stiC 3a alone as an authority upon the law of tradtr marks and theii:i« 
reguitiation ** — Taw Joumed 

** It IS hardly necessary to tell anyone who has consulted the last edition of this^ 
book thaj It IS characterized by mabtery of the subject, exempluxy mdustry, and com> 
pletenesb and accuracy of statement It is ranly we fome ados') a law bock which 
embodies the results of years of careful mvestigation and practioil experience m a 
branch of law, or that can be mhcsitatmgly appealed to as a stondaid authority* 
Xhis 18 what can be said of Mr Bebastian’b booLl”— £'o/i ttorn* Joum d • 

AU standard law Works arskt^t %n Stocky %n law oalf and other it Atn^s, 
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STEVENS AND SONS, DlJciTED, 


TRADE MARKS — continued, 

Sebastian’s Dig^t of Cas^s of Trade Mark, Trade Name, 
T rado Secret^" Goodwill, &c., decided m the Coui'ts'of the United 
Kingdom, India, the Colonies^ and the united States of America. 
33yLi3swis B oyd Sjsjjastian, E sq., Barrister-at-Uaw, 8 Vo. 1879. U. 

“A di^'eHt which -vrill be of vevy j»reat value to all practitioners who havetc advise on 
matters connected with trade marks.” — Soliciyirs* Journal, 

TRAMWAYS. — Sutton's Tramway Acts of. the United Kingd-.m;'' 
witli Notes on t2«i^ Law and Practice, a,T? Introduction, including Yho 
Procet^dings before the Committees, Decisions of the Boferces with 
re8i)cct to Locus Standi, and a Summary of the Principles of Tr.amway 
ltating,'"aiidLn Appendix containing the Standinji^^ Orders of Par- 
liament. Rules of VLe Boturd of Trade rclatiiig to Tramways, &o. 
Second Ed,itioiij 3y Hmnry Sutton, assisted by RomsBT A. Bmn- 
NETT, Barristers- at-Law. Demy 8vD. ff»1883. 15«, 

TRUST FUNDS. — Geare's Investnient of Trust Funds^ — Incorpo- 
rating the Trustee Acr;' 1888. By Edwakd Abundei. G^abe, Esq., 
Barristor-at-Law. Second Edition.* Including the Trusts Invest- 
ment Act, 1889. Royal 12mo. 1889. «' 7«. 6«f. 

“ The work is written in an easy ntyil., it very well he read by all trustees, 
whetlier they are l^Avyers or no<- ; and if the^ "r'ill take our advice, and invest Ckeir 
money hero before ' iJiey invest other people’s elsewhere, they may bo spared much 
trouble in the future .” — The Jurist. «* ^ * 

TRUSTS AND TRUSTEE^ — Godefroi’s Law Relating to Trusts 
and T rustees. — Second Edition. By IIenby Gouefboi, of Liner'’ 
Inn, Esq., Barrister- a* -Law. Royal Svo. 1891. 

** The second edition of tliis work which lies before us is a model of wh 
text-book ought to be. Itds ckiiir in style and dear in urrang’cmcnt, and we' 
little doubt that it will soon take the foremost place among text-books \ . 

trusts < The chapter on^D'cSatory Trusts in Mr. fJodefroi’s woaik seems to ife par- 

ticularly good and dear, and th^' many judicial decisions as to what expressions are 
sudicient and what arc iusufdcie;^'. to import a trust are marshalled 'vdth grcat\^e and 
accuracy .” — Law Times. 

Hamiltbn's Trustel* Acts. — Contaihinjf tho Trus*tee Act, 1850 ; "the 
Trustee Extension Act, 1852 ; and tlio Trustee Act, 1888 ; witli Sup- 
plement of the Lunacy Act, 1890 (53 Viet. v.. 5), so far as relates to 
Vesting Orders. By G. Baedwin IL^mieton, Esq. Barristcr-at-J^W, 
Author of “ A Oonciso Treatise on the Law of Covenants.” Demy 
Svo. 1890. * . 68. 

“ This is a vary useful little booL, "We have penn?J?d it wiUi mudi care, and we 
have cxime to the conclusion that it may bc-safely trusftcd to as a gruide to the compli- 
cated law to which it I'dates.” — Law Quarterly lievisw. ,, . 

VENDORS AND PURCHASERS.— Dart’s Vendors and Pur- 
chasers. — A 'Treatige on the Law and Practice relating to Vendors 
and Purchtners of <-Roal Estate. By the late J. Henby Dabl,' Eso., 
one of the Six Conveyancing Counsel of the' High Court of JusILj, 
Chancery Div^ion. Sixth Edition. By V^iliiIAM Babbeb, Esq., one 
of Her Majesty’s Counsel, Richabd Bueuon Uaiaiane, and Wis ^iam 
Robebt Shexjdon, both of Laucolu’s Inn, Esqrs., Barristers-at-Law. 
2 vols* Royal Svo, 18^>8. 3/. 1'6«. 

**ThG nev edi^iSh of Dart is far iUiead of all competitors Tii the breadth of its ranger, 
tne dearness of its exposition, and the soundness of its law.” — Laiv^mes. ■, 

Turner’s Duties of Solicitor to Client as to Sales, Purchases, 9, nd 
Mortgages of Land. — Second Edition. By W. L. Hacon, Bar- 
ristcr^tt-Lq-w. Demy Svo. 1893. .^(Nearly reetdy.) 10«. 6d. 

** A careful perusal of thes^ lectures cannot fail to be of great advantage to students, 
and more paiticularly, we think, to young practising^olidtors.”— Xaur 'Times, 

See also Conveyancing. — ** T utf-ner." 

%* standard La^B Works areh^i in Stock, in law calf and other bindinys. 






